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CONGRESSIONAL-EXECUTIVE COMMISSION ON CHINA
ANNUAL REPORT FOR 2002

Executive Summary

An evaluation of human rights and the rule of law in China re-
veals a complex picture of contradictory trends and isolated im-
provements, overshadowed by the Chinese government’s persistent
violations of fundamental, internationally recognized human rights.
China’s leaders have worked to develop a market-oriented economy
while maintaining firm Communist Party control. Over the past
two decades, China has made important strides toward building
the structure of a modern legal system. Chinese citizens today
enjoy greater individual autonomy and more personal freedom than
they could have imagined during the days of Chairman Mao
Zedong. Nevertheless, China’s leaders still do not respect funda-
mental international standards on many human rights for the Chi-
nese people.

A wide gap remains between the law on paper and the law in
practice. The Chinese Constitution guarantees freedom of worship,
assembly, speech, and other fundamental liberties, but provisions
elsewhere in the Constitution undermine such freedoms. Further-
more, the political considerations of central and local leaders often
trump constitutional and other legal protections. Chinese authori-
ties often ignore legal protections for suspects and defendants in
criminal cases. Although China has passed numerous laws and reg-
ulations on working conditions, these protections are frequently ig-
nored by factory managers or go unenforced by local officials. This
gap between law and practice is rooted, in part, in the Communist
Party’s desire to maintain unquestioned authority and power, the
Chinese government’s deliberate manipulation of the legal system,
and a lack of public awareness of the law. The gap is also the re-
sult of official corruption, decentralization, and the sheer size of
China.

Some believe that long-lasting change in China depends on the
expansion of specific legal mechanisms that empower the Chinese
people to assert their rights and interests. China’s 20-year program
of legal construction is accelerating as China implements its World
Trade Organization (WTO) commitments requiring greater trans-
parency in the lawmaking process, more effective procedures for
challenging administrative action, and greater judicial independ-
ence. Although these commitments are aimed primarily at improv-
ing the legal framework for commercial transactions, they com-
plement other government efforts designed to provide Chinese citi-
zens with limited remedies for official misconduct. No one can be
certain that these legal reforms will spur political liberalization
and greater respect for human rights in China. However, they con-
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tribute to an essential legal framework in which human rights may
be protected.

The Congressional-Executive Commission on China

Congress created the Congressional-Executive Commission on
China to monitor China’s compliance with international human
rights standards, encourage the development of the rule of law, es-
tablish and maintain a list of victims of human rights abuses, and
promote bilateral cooperation. With Commissioners drawn from
both the Congress and the Administration, the Commission has a
special role and a unique vantage point in developing recommenda-
tions for policy and action. It seeks to mobilize members of Con-
gress and encourage the Administration to act on human rights
and rule of law issues, providing a forum where both branches can
work together. The Commission’s website (www.cecc.gov) informs
Americans and others about these issues. The Commission also
serves as a scholarly resource on China for the Congress and the
Administration. In its annual report and at other times during the
year, the Commission recommends legislation and policy and re-
ports on progress in China. The Commission holds hearings, con-
ducts visits to China, and meets with key decision-makers both in
China and the United States.

This inaugural report presents the Commission’s findings for its
abbreviated first year of operation. It is the product of a variety of
activities undertaken since February 2002, including three public
hearings and twelve staff-led roundtables involving 63 witnesses,
staff research and visits to China, and ongoing cooperation and ex-
change with government agencies and non-governmental organiza-
tions (NGOs). Through these activities, the Commission has fo-
cused on many of the core issues outlined in its statutory mandate,
including religious freedom, labor rights, free flow of information,
criminal justice, the rights of ethnic minorities, and the rule of law.
The Commission will examine these issues and others in greater
depth over the coming year.

This report also includes the Commission’s initial set of rec-
ommendations for legislative and executive branch action. The
Commission believes that the United States should continue to
take a dual approach to promote both human rights and rule of law
in China. Dialogue and high-level advocacy on human rights and
cases of specific political prisoners should be coupled with enhanced
financial and technical support for efforts to build a system based
on the rule of law that will help protect the human rights of Chi-
na’s citizens. The Commission has highlighted its thirteen priority
recommendations at the conclusion of this Executive Summary.
These and other recommendations (41 in total) are discussed in
greater detail in the body of the report.

The Commission’s Executive Branch members have participated
in and supported the work of the Commission, including the prepa-
ration of this report. However, the views and recommendations ex-
pressed in the report do not necessarily reflect the views of indi-
vidual Executive Branch members or the Administration.



Findings of the Commission

China has worked vigorously over the last two decades to mod-
ernize its economy and improve living standards. To provide a
foundation for market reforms and to attract foreign investment,
China has undertaken an unprecedented program of legal construc-
tion. In its effort to rebuild a legal system left in shambles after
the turbulent Cultural Revolution (1966-1976), China has promul-
gated hundreds of laws, revamped its court system, engaged in a
nationwide effort to professionalize and expand its corps of lawyers
and judges, and undertaken a host of other reforms.

These reforms have had a profound effect on Chinese society and
government. Economic and political power has been gradually
shifting from Beijing to provincial and local governments, making
it more difficult for the central government to implement many
legal reforms from the top down. One result is significant regional
variation both in the pace of legal change and in the protection of
human rights. The transition from a planned to a market economy
has triggered the collapse of inefficient state-owned enterprises,
contributing to rising unemployment and a breakdown in social
services. Crime and corruption have grown at alarming rates. At
the same time, state control over many aspects of daily life has
weakened, and citizens have begun to use the law to protect their
own interests. Nevertheless, farmers, workers, and religious practi-
tioners are also increasingly taking their dissatisfaction to the
streets, demanding their rights through protests and demonstra-
tions. The Chinese government has consistently suppressed these
efforts and, at times, arrested the protest leaders.

Despite deepening economic reforms, China’s authoritarian gov-
ernment has resisted calls for political liberalization and has made
little progress on improving civil and political rights. Although the
Chinese government is seeking to ease widespread anger over
rampant official corruption by requiring the direct election of vil-
lage leaders and encouraging official accountability, the Party has
overshadowed such promising steps by continuing to suppress any
threat to its unchallenged grip on power. The violent suppression
of peaceful pro-democracy protesters in Tiananmen Square in 1989
set in motion a renewed period of intolerance of political dissent.
The current Chinese leadership appears determined to modernize
the economy while keeping a tight lid on political dissent, con-
tinuing firm Party rule, and maintaining its vision of social sta-
bility.

China’s leaders are keenly aware of the role that labor unions
played in undermining Communist Party rule in Eastern Europe
and are determined to prevent similar challenges in China. The
Chinese government forbids independent trade unions, and labor
leaders who have tried to organize independent unions have been
detained or imprisoned. All unions are subject to the supervision
of the All-China Federation of Trade Unions (ACFTU), which is
tightly controlled by the Communist Party and serves the interests
of the state and the Party. There is no right to strike. Regulations
on workplace health and safety, as well as on work hours and over-
time pay, are often ignored. The massive migration from rural to
urban areas and the increased unemployment from shrinking and
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closing state-owned enterprises have seriously exacerbated worker
unrest.

The Chinese government and the Communist Party also attempt
to maintain strict control over religious groups. All temples,
mosques, churches, and monasteries in China are required to reg-
ister with the state and submit to the supervision of government-
controlled religious umbrella organizations. These organizations ap-
prove the selection of religious leaders, vet religious texts, and
oversee religious education. In many regions, Chinese authorities
have engaged in a systematic campaign to root out underground
and unsanctioned religious groups and branded some as dangerous
“cults.” Numerous religious leaders have been detained and impris-
oned in this effort. In other regions, authorities have interfered less
in unsanctioned religious activity.

In enforcing their vision of “national unity,” China’s leaders have
made ethnic minorities a target of tight control as well. Although
the Chinese Constitution grants nominal autonomy to many ethnic
minorities, they are not able to exercise this autonomy in practice.
A small number of Uighur separatists has committed acts of ter-
rorism, and one Uighur group, the East Turkestan Islamic Move-
ment, has recently been added to a U.S. list of foreign organiza-
tions that support terrorism. However, many Tibetans and Uighurs
who have protested peacefully for greater autonomy or, in some
cases, independence, have been imprisoned and tortured. The Chi-
nese government has not distinguished clearly between separatism
and legitimate political, cultural, and religious expression. Thus, its
efforts to control ethnic minorities have led to restrictions on the
religious and cultural practices of Tibetan Buddhists and Uighur
Muslims, including a recent ban on Uighur-language instruction at
Xinjiang University and a large public burning of Uighur-language
books. China continues to forbid open expressions of loyalty to Ti-
bet’s exiled spiritual leader, the Dalai Lama, whom the Chinese
government regards as a separatist.

The Chinese Constitution guarantees freedom of assembly, but
demonstrations must be approved in advance by police and permis-
sion is rarely granted. Authorities often break up demonstrations,
such as the worker protests in Daqing, Liaoyang, and Fushun ear-
lier this year, using a combination of detention of demonstration
leaders, minor concessions to demonstrators, and, if necessary,
force. After a peaceful demonstration by more than 10,000 Falun
Gong members in 1999 outside the central leadership compound in
Beijing, the Chinese government banned the spiritual movement
and launched a nationwide campaign to eradicate “heretical cults.”
This campaign has resulted in the detention of thousands of practi-
tioners and the torture and death of many Falun Gong leaders and
members. The crackdown has led to intensified persecution of other
groups as well, including underground Protestant and Catholic
“house churches.”

Information control in China remains strict. In recent years, au-
thorities have allowed journalists to write about some cases of offi-
cial malfeasance as part of a government attempt to crack down on
corruption. Newspapers and magazines have been quick to cap-
italize on this opportunity, feeding a public desire for investigative
reporting. However, the government still prohibits direct criticism
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of the Communist Party and limits reporting on topics it deems
sensitive, including workers’ protests, rural unrest, Falun Gong,
corruption at high levels, and the 1989 Tiananmen Square crack-
down. At the same time, the limits of reporting are often arbitrary
and unclear. Journalists who cross these undefined lines can face
demotion, job loss, and, in some cases, imprisonment. Chinese au-
thorities regularly block foreign government radio and television
broadcasts into China.

Chinese leaders have embraced the Internet for its technological
and commercial benefits, and there has been exponential growth in
the on-line community. But they have also gone to great lengths to
control Internet content and access. Authorities regularly block
international news websites and have imposed strict registration
and content requirements on Internet Service Providers (ISPs). Se-
curity networks monitor Internet traffic. In the past year, the gov-
ernment has intensified efforts to control the Internet, recently
blocking the AltaVista and Google websites. The government re-
quires Internet businesses to police their customers, and more than
100 Internet businesses, including Yahoo’s China subsidiary, re-
cently signed a government-sponsored pledge, agreeing to monitor
users and remove “harmful” information. Under Chinese law, any
person who posts content that the government has not approved is
subject to potential fines and imprisonment. For example, it is ille-
gal to post anything that harms social stability, a vague phrase
that authorities use as a pretense to silence those who use the
Internet to criticize the Communist Party or its policies.

China’s criminal justice system provides the machinery for en-
forcement of many of the social and political controls discussed
above. Despite revisions to the Criminal Procedure Law and Crimi-
nal Law, the impact of such reforms on the protection of criminal
suspects and defendants has been minimal. China’s criminal justice
system remains subject to manipulation by authorities. Torture is
illegal but remains widespread, and confessions coerced by torture
are still admissible as evidence in criminal cases. Chinese authori-
ties frequently ignore legal provisions that guarantee criminal de-
fendants access to lawyers. Criminal defense attorneys who rep-
resent their clients zealously may be subject to intimidation and,
in some cases, detention and criminal prosecution, particularly in
politically sensitive cases. Undergirding the government’s manipu-
lation of the criminal process is Party control of the judiciary. Inad-
equate legal training and the generally low level of education of
judges in China are also problems.

In many criminal cases, Chinese authorities ignore even the
minimal protections that Chinese law provides. During China’s
periodic Strike Hard anti-crime campaigns, local criminal justice
authorities, under pressure from the central government to produce
convictions, often flout basic criminal procedures (for example, by
denying defendants access to lawyers) in order to obtain quick con-
victions. Many Chinese are detained for long periods without trial.
The police have the administrative power to send individuals to
“re-education through labor” for up to three years, with a possible
one-year extension, for a variety of offenses that include prostitu-
tion, drug possession, and “disturbing social order.” Re-education
through labor is frequently used in political cases to circumvent the



6

formal criminal justice system, a practice of grave concern to the
international community.

United States Action on Human Rights and the Rule of Law

The Chinese people themselves will ultimately determine China’s
direction and the degree to which the Chinese government respects
fundamental human rights. The Commission believes that the
United States should work to provide China’s government and citi-
zens with an enhanced understanding of the law and with a range
of legal tools to protect human rights. The United States can
achieve this goal in part by supporting legal development programs
in China. U.S. NGOs have been at the forefront of these efforts.
However, the U.S. government lags far behind other nations in pro-
viding technical and financial assistance for rule of law programs
in China. This gap represents a missed opportunity by the United
States to assist China’s reformers.

Human rights advocacy gives hope to those in China who risk
their personal liberty, and even their lives, by demanding inter-
nationally recognized rights and freedoms. While engaging China
through trade, political dialogue, and legal development initiatives,
the United States must continue to pressure the Chinese govern-
ment on both broad human rights and rule of law issues and indi-
vidual cases of political prisoners. While the United States extends
the hand of friendship, it will continue to support those who suffer
perﬁecution for asserting their internationally recognized human
rights.

Priority Recommendations

Based on the findings presented in this report and the Commis-
sion’s belief that the United States must continue to pursue a dual
policy of high-level advocacy on human rights issues and support
for legal reform efforts, the Congressional members of the Commis-
sion highlight the following 13 priority recommendations to the
Congress and the President:

* The Commission recommends that the President, senior
Executive Branch officials, and members of Congress continue
to raise human rights issues, as well as individual cases of vic-
tims of human rights abuses, including those discussed in this
report, whenever they meet with Chinese government officials.
The Commission further recommends that the Administration
include Commission leaders in any future Presidential visit to
China.

e The Commission recommends that the Congress and the
Administration expand U.S. government efforts to disseminate
human rights, worker rights, and rule of law-related informa-
tion in China through radio, television, and the Internet.

e The Commission recommends that the Administration con-
tinue to work multilaterally to encourage China to cooperate
fully with the UN Special Rapporteur on Torture.

¢ The Commission recommends that the Congress appro-
priate funds to an American university, NGO, or other organi-
zation to train individuals from U.S. faith-based or other orga-
nizations with links to religious groups in China to assist Chi-
nese religious leaders in asserting their existing right of free-
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dom to practice religion under the Chinese Constitution and
international human rights documents.

* The Commission recommends that the Administration
sponsor programs with key Chinese officials and policymakers
to examine the role of religion in society and to promote the
concept of religious tolerance.

e The Commission recommends that the Congress and the
Administration provide assistance to legal clinics to expand the
availability of legal representation in cases involving worker
rights, and that special assistance be provided to legal aid cen-
ters in communities with large numbers of migrant workers,
and migrant women in particular, to build expertise and capac-
ity in resolving the issues of concern to this vulnerable group.

e The Commission recommends that the Administration fa-
cilitate meetings of U.S., Chinese, and third-country companies
doing business in a specific locality and industry in China to
identify systemic worker rights abuses, develop recommenda-
tions for appropriate Chinese government entities, and discuss
these recommendations with Chinese officials, with the goal of
developing a long-term collaborative relationship between gov-
ernment and business to assist in improving China’s imple-
mentation of internationally recognized labor standards.

e The Commission recommends that the Congress appro-
priate funds for suitable U.S. institutions to conduct programs
for Chinese criminal defense lawyers on the role of the crimi-
nal defense bar outside of China and promote exchanges be-
tween Chinese and U.S. criminal defense lawyers.

e The Commission recommends that the Congress authorize
the development of programming in popular legal education for
groups in China, such as farmers in remote areas and migrant
workers, who are unaware of their rights under existing law.

e The Commission recommends that the Congress appro-
priate funds and earmark them for the Commercial Law Devel-
opment Program (CLDP) to implement a commercial rule of
law training program in China, as authorized by the U.S-
China Relations Act of 2000.

With respect to specific ethnic problems considered by the Commis-
sion this year,

¢ The Commission recommends that the Congress and the
Administration continue to urge Chinese leaders to engage in
substantive dialogue with the Dalai Lama or his representa-
tives.

e The Commission recommends that the Congress appro-
priate increased funding for NGOs to develop programs that
improve the health, education, and economic conditions of eth-
nic Tibetans.

¢ The Commission recommends that the Congress and the
Administration continue to emphasize that the war against
terrorism is not an excuse for suppression and violations of
human rights of ethnic Uighurs in Xinjiang, and recommends
that the Congress and the Administration provide funding for
NGOs to develop programs that focus on preserving the Uighur
culture and language.
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The Commission’s Executive Branch members have participated
in and supported the work of the Commission, including the prepa-
ration of this report. However, the views and recommendations ex-
pressed in the report do not necessarily reflect the views of indi-
vidual Executive Branch members or the Administration.

This report was approved by a vote of 18 to 5.1

1. Role and Purpose of the Commission

LEGISLATIVE MANDATE

The United States-China Relations Act of 20002 created the Con-
gressional-Executive Commission on China (“the Commission”), es-
tablished its mandate, and set rules for its operation. (See the
Commission’s website at www.cecc.gov for the full text of Title III
of the statute.) Section 302 describes the functions of the Commis-
sion, which may be summarized as follows:

* Monitoring the acts of the government of China to assess
its compliance with or violation of international human rights
standards, in particular, the Universal Declaration of Human
Rights and the International Covenant on Civil and Political
Rights;

* Monitoring the development of the rule of law in China,
with special focus on progress toward development of demo-
cratic institutions; reforming legal procedures and processes;
improving the transparency of the legal system; treating indi-
viduals equally before the law without regard to their citizen-
ship; establishing an independent judiciary with appellate re-
view; and examining the extent to which Chinese laws are
drafted and administered in consonance with the requirements
of the International Covenant on Civil and Political Rights and
other international standards;

* Monitoring and encouraging bilateral cooperation between
the U.S. and Chinese governments and private sector organiza-
tions in both countries. The focus should be on programs that
improve the ability of Chinese citizens to exercise the human
rights guaranteed to them in the Chinese Constitution and
under international norms of human rights, as well as pro-
grams that support the development of the rule of law in
China;

e Establishing and maintaining contacts with relevant non-
governmental organizations (NGOs) and cooperating with the
Special Coordinator for Tibetan Issues at the Department of
State;

* Reporting to the President and the Congress each year on
the issues in the legislative mandate, and making rec-
ommendations for executive or legislative action when nec-
essary; and

e Compiling and maintaining lists of persons who have suf-
fered from Chinese government abuses as a result of seeking
to exercise rights guaranteed to them by the Chinese Constitu-
tion and existing laws, as well as internationally recognized
human rights.
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For a complete list of the Commissioners and links to their home
pages, please see the Commission’s website (www.cecc.gov).

THE ROLE OF THE COMMISSION

The Congressional-Executive Commission on China focuses on
human rights and rule of law issues throughout the year. Unlike
most other government entities, the Commission’s members come
from both the legislative and executive branches, providing it with
a special role and a unique vantage point on China. The Commis-
sion seeks bipartisan Congressional action and encourages Admin-
istration activities whenever it can be effective on specific China
human rights and rule of law issues.

The Commission recommends legislative and policy action when-
ever appropriate. Its recommendations normally appear in the an-
nual report to the Congress and the President, laying out an action
plan for U.S. policy toward China on issues related to human
rights and the rule of law. The Commission works throughout the
subsequent year to promote the implementation of these rec-
ommendations.

The Commission also serves as a permanent forum for debate, in-
formation, and education on key issues in U.S.-China relations.
Through its public hearings, issue roundtables, interaction with
senior Chinese officials, NGOs, business groups, and academics in
both countries, multilateral contacts, and staff research papers, the
Commission provides the Congress, the Administration, and the
public with current, accurate, and detailed information on human
rights and rule of law issues in China. Through its website, the
Commission informs not only Americans but also Chinese about
human rights and rule of law issues in China.

A full-time staff monitoring and analyzing human rights and rule
of law issues serves as a resource for both the Congress and the
Administration. The staff includes experts in the areas of human
rights, religious freedom, legal reform, worker rights, Tibet, minor-
ity affairs, the Internet, media freedom, and commercial law and
the WTO. They are available for briefings for members of Congress,
their staff, and Administration officials, and can field inquiries on
issues related to human rights and legal reform in China.

The Commission will design and maintain a registry of prisoners
of conscience in China with a view toward assisting members of
Congress, other government officials, and NGOs in the goal of ob-
taining the release of these prisoners.

Commissioners plan to visit China regularly to exchange views
with Chinese officials, legislators, academics, and business leaders
and to make firsthand assessments of human rights and rule of
law developments in China’s rapidly changing political, social, and
economic environment. Staff visits designed to build relationships,
gather information, and understand the actual situation in China
take place on a regular basis.

Through all these activities, the Commission examines the com-
plex forces at work in contemporary China that both favor and re-
sist change, assesses the impact of specific U.S. policies and pro-
grams on the reform process in China, and recommends actions
that assist in improving human rights and the rule of law in
China.
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2. Human Rights in the Context of the Rule of Law

It is essential, if man is not to be compelled to have re-
course, as a last resort, to rebellion against tyranny and op-
pression, that human rights should be protected by the rule
of law.

—Preamble to the Universal Declaration of Human Rights

Human rights cannot be enjoyed without legal structures
through which to protect such rights. In theory, the Chinese Con-
stitution provides for a number of the fundamental human rights
that are set forth in international human rights documents, such
as the right to peaceful assembly.2 Other provisions of the Chinese
Constitution undermine such rights, however, and in practice Chi-
nese citizens do not enjoy many of these fundamental rights in
their daily lives.# Chinese citizens need legal institutions and
mechanisms through which they can enforce their constitutionally
prescribed rights and other rights and protections established
under law.

As indicated in Sections 302(a) and 302(c) of the Commission’s
statutory mandate, a rule of law system includes both substantive
and structural elements. The substantive elements consist of fun-
damental human rights and freedoms, such as those listed in Sec-
tion 302 of the Commission’s mandate, including:

» freedom of the press;

e freedom of religion;

» freedom of assembly;

* the right to due process and assistance of counsel in crimi-
nal trials;

» the right to participate in systems of democratic govern-
ance; and

 internationally recognized worker rights.

The principal structural elements include:

+ meaningful limits on the arbitrary exercise of power by
state actors supported by processes and institutions
through which citizens can challenge state action;

e predictability (i.e., consistent and fair application and en-
forcement of the law);

 transparency (i.e., laws and lawmaking processes that are
clear, public, and accessible);

e equal application of the law to all individuals; and

e an independent judiciary.

The Commission views the development of structural rule of law
elements as an essential foundation for the protection of funda-
mental human rights in China. No one can ensure that the devel-
opment of the structural elements will lead to greater respect for
human rights in China. Authoritarian governments have created
legal systems that enforce contract and property rights but still
allow flagrant violations of individual rights. However, the develop-
ment of the structural rule of law elements has contributed to the
expansion of substantive rights and freedoms in some political
transitions, such as those experienced in South Korea and Taiwan.
More important, human rights cannot be effectively protected if the
structural elements are not in place.
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Given this interplay between protection of human rights and the
rule of law, the United States must pursue a dual approach as it
seeks to improve human rights conditions in China. As it pressures
the Chinese government to protect fundamental human rights in
practice, the United States must assist China in strengthening the
independence of its judiciary, improving transparency in law-
making, and enhancing processes for challenging state action so
that China develops a legal framework in which human rights are
recognized and protected.

3. Trends in the Development of Human Rights and
Rule of Law in China

The Chinese Communist Party’s insistence on maintaining its
monopoly on power has bled much of the meaning from post-Mao
constitutional promises to govern according to law® and to recog-
nize certain fundamental human rights.é

Since the Revolution of 1911, various Chinese governments have
moved in the direction of adopting elements of a system based on
the rule of law. The Republic of China introduced a rules-oriented
legal system based on European civil codes in the 1920s, but civil
war and the Japanese occupation prevented implementation of the
codes in much of the country. In 1948, the Republic of China voted
in the UN General Assembly to adopt the Universal Declaration of
Human Rights, which expresses a global consensus on the need for
states to recognize minimum standards of human rights in the
treatment of their citizens.

After 1949, the People’s Republic under Mao Zedong abolished
existing law and established a Stalinist legal structure empha-
sizing communist ideology over human rights and the rule of law.
During the turbulent years of the Cultural Revolution (1966-1976),
respect for the idea of individual human rights, never strong in so-
cialist states, reached a new low. Radical Marxist rhetoric during
that decade articulated “bourgeois rights” as a key target, attack-
ing the very idea of law as a tool to restrain the righteous indigna-
tion of the masses. Big character posters and slogans urged the
people to “smash the Public Security Bureau, the Prosecutors, and
the Courts” and proclaimed “the more chaos, the better.” 7

Origins of Reform

The staggering human and social costs of the Cultural Revolution
ultimately resulted in a moderate faction of the Party, led by Deng
Xiaoping, coming to power in 1978. Deng introduced an era of so-
cial liberalization, economic pragmatism, and legal reform. The at-
mosphere of change in that moment encouraged some in China, in-
cluding Deng himself, to consider reform within the political sphere
as well. In a 1980 speech, Deng said democracy was needed to
allow the people to “supervise political power at the basic level.”8
The Central Committee of the Party stated, “There has to be suffi-
cient democracy before correct centralization can be conducted.”®
The Party’s understanding of the term “democracy,” however, did
not include the notion of political criticism or opposition, as dem-
onstrated by the arrest of democracy advocate Wei Jingsheng for
his critique of Deng’s leadershipl® and the subsequent harsh crack-
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down on the “Democracy Wall Movement” in 1979. It became clear
that those in control of the government and the Party did not in-
tend to abandon the Party’s monopoly on power.

Within the constraints imposed by the authoritarian one-party
system, the process of bringing regularity and predictability to gov-
ernment operations in China has accelerated since 1978. In de-
scribing this legal reform process, Professor William Alford of Har-
vard Law School told the Commission at its first hearing, “Over the
past quarter century, the PRC has been engaged in the most con-
certed program of legal construction in world history.” 11

The first steps in establishing the new “socialist legality” in-
cluded the passage in 1979 of key “organic laws,” formalizing the
institutions of the people’s courts, the people’s procuratorate (Chi-
na’s prosecutorial authority), local people’s congresses, and local
people’s governments.12 The same year saw the resurrection of the
Ministry of Justice, abolished in 1959, and legal studies depart-
ments and programs at the university level. Many outside observ-
ers may not realize that these institutions—the basic requirements
of a system based on laws—are so recent. New national legislation
also included two important economic laws to facilitate the transi-
tion to a “socialist market economy,” the Chinese-Foreign Equity
Joint Venture Law, designed to attract foreign investment without
losing Chinese control over business decisions and profits, and the
Economic Contract Law, aimed at eliminating some of the ineffi-
ciencies of central planning by allowing state-owned enterprises to
assume responsibility over their mutual business relationships.13

In the area of the rights of criminal defendants, this early reform
legislation included China’s first formal Criminal Law and Crimi-
nal Procedure Law. Although the Criminal Law defined and as-
signed punishment to a list of specific crimes, the Law failed to ful-
fill the basic notice requirement of a rule of law system in that it
included the notorious Article 79, a catch-all provision for pun-
ishing unspecified acts as “crimes” by analogy to the most nearly
applicable crime defined elsewhere in the Law. In addition, the
first chapter of the 1979 Criminal Law focused on the vague polit-
ical category of “counter-revolutionary” crimes, defined as “all acts
endangering the People’s Republic of China committed with the
goal of overthrowing the political power of the dictatorship of the
proletariat and the socialist system.”14 The 1979 Criminal Proce-
dure Law limited the role of the trial court to confirmation of the
procuratorate’s pre-trial determination of guilt, turning trials into
propaganda displays centered on the drama of the defendant’s con-
fession and repentance rather than an arena for fact-finding and
justice. Defense counsel’s most important role under the 1979
Criminal Procedure Law was the presentation of mitigating factors
relevant to the sentence.

Despite these severe limitations, and considering the low starting
point, the two laws moved in the direction of recognizing the rights
of criminal defendants as listed in Article 14 of the International
Covenant on Civil and Political Rights and in Section 302 of the
Commission’s mandate. Another important development in the
Constitution (Article 33) and the Criminal Law (Article 4) was the
declaration that all citizens were to be equal before the law—a
basic requirement of the rule of law expressed in Article 7 of the
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Universal Declaration of Human Rights. These changes were a re-
lief to those who remembered how criminal liability under Mao de-
pended less on whether a crime had been committed than on
whether the defendant fell on the correct side of the shifting bound-
ary defining “class enemies.” 15

Treatment of Dissidents

Trials of dissidents and others jailed or exiled by the Party in
subsequent years continue to demonstrate that formal enunciation
of civil and political rights in the Chinese Constitution and laws
mean little when the government considers the defendant to be a
political threat. Early examples include those who spoke out for de-
mocracy together with Wei Jingsheng, in the late 1970s. Xu Wenli
was jailed for 12 years and then released, only to be tried and sen-
tenced to 13 more years in 1998 for his participation in founding
the China Democracy Party. Others persecuted for speaking out
against government abuses include the renowned investigative re-
porter Liu Binyan, a Communist Party loyalist who was purged
from the Party three times: in 1957 for being a “rightist”; during
the Cultural Revolution for being a “counter-revolutionary;” and fi-
nally in 1987, for “bourgeois liberalism.” The famous scientist Fang
Lizhi, vice president of the Anhui University of Science and Tech-
nology, was fired and expelled from the Party for publicly arguing
that democracy was the prerequisite for the full development of
science in China.

The split in Party leadership between reform-oriented liberals
like Hu Yaobang and Zhao Ziyang and hard-line conservatives was
resolved by the hard-liners’ decision to unleash the People’s Libera-
tion Army on student pro-democracy demonstrations, which were
centered in Tiananmen Square in 1989. Many leaders and sup-
porters of the student movement, like Wei, Liu, and Fang, now live
in exile. Others, like Chen Ziming, who currently lives under house
arrest in Beijing, were tried and jailed in China. Among those
treated most harshly in the aftermath of the killings in and around
Tiananmen Square were the ordinary citizens and workers who
had dared to join the demonstrations in support of the students. Of
these, Han Dongfang, who tried to set up an independent workers’
federation in Tiananmen Square during the demonstrations, barely
survived two years of imprisonment and was finally released be-
cause of severe tuberculosis, which was ultimately treated in the
United States. When he attempted to return home, he was barred
at the border from re-entering China. Now he publishes the China
Labour Bulletin in Hong Kong and hosts a talk show on Radio Free
Asia, receiving calls from people in China about the practical prob-
lems faced by workers in the emerging “socialist market economy.”

Along with Xu Wenli and Chen Ziming, individuals currently im-
prisoned for political expression include China Democracy Party
founders Qin Yongmin and Wang Youcai, both sentenced with Xu
to long prison terms in December 1998. The same month, labor ac-
tivist Zhang Shanguang was sentenced to 10 years for describing
farmers’ protests to Radio Free Asia. Most recently, Li Dawei,
called by some the “cyber dissident,” was sentenced on June 24,
2002, to 11 years in prison for “subverting state power” Dby
downloading pro-democracy texts from the Internet and contacting
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“reactionary” organizations abroad. Finally, in an ominous develop-
ment for the rule of law in China, the prominent criminal defense
lawyer Zhang Jianzhong has been arrested for allegedly making a
“false statement” in a commercial case. Detained since May 3,
2002, Zhang has been allowed only minimal contact with his family
and has met only once with the lawyer he hired. The lawyer his
failmily hired on his behalf has not been permitted to meet with
Zhang.

This tale of harsh injustice meted out to political defendants re-
flects two fundamental flaws in Chinese law—the absence of an
independent judiciary willing and able to withstand pressure from
the Party, and the lack of an independent bar to defend those tar-
geted by the Party. Abuses by China’s law enforcement and secu-
rity apparatus present a particularly severe obstacle to the imple-
mentation of the internationally recognized human rights of crimi-
nal defendants. Police and security agencies, for example, routinely
disregard legal limits on the detention and interrogation of crimi-
nal suspects and commonly resort to torture and other forms of
physical and psychological abuse.

The Growth of Individual Autonomy: Long-term Perspectives

In comparison with the political domain, a more positive picture
emerges when one contrasts the economic and social opportunities
enjoyed by ordinary individuals in the China of today with the
bleak decades before Mao’s death. A distinct shift toward greater
individual autonomy is apparent. Social controls exercised through
China’s state work units or danwei, which once held enormous
power over the lives of individual workers, have relaxed as eco-
nomic reform stimulates growth in the private sector and the state
shifts some of the responsibility for social services to local govern-
ments. With the decline of the work assignment system, citizens
now exercise more choice in employment, although this freedom
may seem less attractive now that guarantees once inherent in the
socialist “iron rice bowl” are being swept away by massive lay-offs.

The once-restrictive hukou system preventing citizens from mov-
ing away from their place of registration of permanent residence is
weakening. Many city-dwellers now own their residences. In the
countryside, farmers have greater say in land use and manage-
ment, areas previously micromanaged by the communes. For the
time being, the intrusive role of neighborhood committees and local
party branches has diminished, and citizens are willing to speak
more openly about some topics long avoided as too risky, such as
local corruption and exorbitant taxes and fees. Unfortunately, the
persistent absence of clear definition of the boundaries of politically
and legally acceptable speech, particularly under the Law on Pro-
tecting State Secrets!® and the State Security Law,17 continues to
chill the development of true free speech in China.

Many in China and elsewhere believe that the best hope for long-
lasting change lies in the expansion of specific legal mechanisms
through which the Chinese people are empowered to assert their
rights and interests. The state has encouraged this development to
a limited extent, if only to rein in its unwieldy and often corrupt
bureaucracy. China’s 1989 Administrative Litigation Law, which
establishes a procedure for challenging certain administrative ac-
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tions, and the 1994 State Compensation Law, under which citizens
may seek compensation for a range of illegal official acts, though
flawed in some respects, provide basic legal mechanisms through
which state action may be challenged.18 As rapid economic change
exposes Chinese consumers to a wide array of new products, public
anger at the proliferation of flawed or dangerous goods has led to
the creation of the Chinese Consumers’ Association and the enact-
ment of frequently-used consumer protection laws.19

Statistics on the numbers of different kinds of cases filed show
that growing numbers of individuals are using the law to protect
their personal and property interests. From 1986 to 2000, the num-
ber of civil and economic suits handled annually in Chinese courts
increased from around 1.3 million to nearly 5 million.2°® Such num-
bers suggest a trend toward legal empowerment in China, at least
in areas not considered a threat to state or party power. While the
legal aid system is still in its infancy, Article 42 of the 1996 Law-
yers Law imposes an affirmative duty on lawyers to furnish legal
aid to the indigent.2! The Ministry of Justice, many law schools
and universities, and a number of foreign and domestic NGOs have
set up networks of legal aid centers to meet some of these de-
mands.

New Social Tensions and the State’s Desire to Maintain Stability

Economic reforms have given rise to new social tensions and
have undermined the legitimacy of the Party. A fiscal system that
permits provincial governments to fund their operations through
“off-budget” revenues has tempted many local officials to divert un-
regulated monies into their own pockets. As local revenues grow,
local governments attain a measure of fiscal independence, making
it difficult for Beijing to implement fully legal reforms and compro-
mising the national uniformity of legal development.

Crime and corruption have grown at alarming rates, leading to
local lawlessness and increasingly angry citizen demands for re-
dress against malfeasance and extortionate levies by officials. The
central leadership has responded to public perceptions of a crime
wave with national campaigns that encourage the police to dis-
regard protections provided by the criminal procedure laws under
the slogan “strike hard against crime.” The shift to a market econ-
omy and the closure of many failing state-owned enterprises have
created a mushrooming population of laid-off workers demanding
pension and severance packages owed them by former employers.
Massive demonstrations have erupted as outrage and anxiety rise.
Such problems, together with the government’s efforts to control
the associated tensions, have widened the gap between legal rights
as they exist on paper and the ability to exercise those rights in
practice.

Despite increasing willingness to use the rhetoric of “rule of law”
and “human rights,” the government and the Party’s desire to
maintain control undermines the promises of the Constitution in
the vital areas of the rights to freedom of association, religion, and
expression. New social organizations (roughly equivalent in func-
tion to NGOs) must find government sponsors, and religion can
only be practiced in institutions registered by the state. Restric-
tions on free expression remain severe, and the government con-
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tinues to suppress demonstrations and other challenges to state
power, including efforts to organize independent trade unions. In
these areas, new regulations and government policy and practice
actually roll back freedoms enjoyed under the looser policies of the
1980s.

In summary, two trends have emerged since Deng Xiaoping’s re-
forms began in 1978. On the one hand, Chinese citizens today
enjoy more individual autonomy and freedom to pursue economic
opportunity and acquire certain property rights, and do so under
a more developed legal system and with less interference from the
state, than was imaginable in 1978. On the other hand, they are
still far from enjoying many of the fundamental rights and free-
doms set forth in the Universal Declaration of Human Rights and
other international human rights instruments.

4. Commission Activities in 2002:
Issues and Recommendations

During this abbreviated initial year of activities, the Commis-
sion’s focus was to establish a framework within which to examine
human rights and the rule of law in China, set a baseline on which
to make judgments about progress in the future, and make an ini-
tial set of recommendations to the Congress and the Administra-
tion. This section describes those areas that the Commission was
able to examine in-depth during this period. Section 5 provides an
illustrative list, although not an exhaustive one, of additional
issues on which the Commission will focus over the coming year.

RELIGIOUS FREEDOM

President George W. Bush told students at Beijing’s Qinghua
University in February 2002, “Freedom of religion is not something
to be feared. It’s to be welcomed.”22 In his meetings that month in
Beijing with President Jiang Zemin, President Bush urged the Chi-
nese leader to grant religious liberty, free jailed Catholic clergy,
and pursue dialogue with the Vatican. Nevertheless, despite guar-
antees in the Chinese Constitution protecting “normal religious ac-
tivity,”23 the Chinese government continues to view religious
groups as a threat and places strict limitations on religious practice
and organizations. However, Beijing’s heavy hand has failed to
quash what has been called an “astonishing revival” in religious
practice and belief in China.24

The Chinese government officially recognizes five religions: Bud-
dhism, Taoism, Islam, Catholicism, and Protestantism. National
regulations require that religious organizations and individual
places of worship register with the Religious Affairs Bureau, a min-
istry-level component of the Chinese government.25 All mosques,
churches, temples, and monasteries are forced to submit to state-
controlled umbrella organizations that approve the selection of reli-
gious leaders, vet religious texts, and oversee religious education.
These include the Buddhist Association of China, the China Taoist
Association, the Islamic Association of China, the Patriotic Associa-
tion of the Catholic Church in China, and the Three-Self Patriotic
Movement Committee of the Protestant Churches of China. (Islam
and Tibetan Buddhism are addressed in the report’s Xinjiang-
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Uighur and Tibet sections, respectively.) Local regulations often are

more detailed and restrictive than their national-level counter-

garts. Foreign domination over religion in China is strictly forbid-
en.26

Many religious practitioners in China reject the validity of wor-
shipping in religious institutions that fall under the auspices of a
government controlled by the officially atheist Communist Party.
As a result, underground churches and other unsanctioned reli-
gious groups are experiencing dramatic growth, despite the risk of
punishment of members. Approximately 13 million Protestants are
part of China’s state-sanctioned church, but analysts estimate that
50 million or more Protestants worship in unregistered house
churches.2? About four million Catholics attend the official church,
but perhaps twice that many gather in unregistered churches.28
Other religious movements, with varying degrees of orthodoxy, are
also growing dramatically.

In addition to laws and regulations making it illegal to partici-
pate in unregistered churches, the Chinese government in recent
years has begun labeling many unsanctioned religious groups as
“cults.” Anti-cult measures enacted in 1999 initially were directed
at Falun Gong, a meditation and exercise movement that some crit-
ics in China and elsewhere say exhibits mystical overtones. Falun
Gong startled China’s leaders with a massive demonstration out-
side the Zhongnanhai leadership compound in Beijing in April of
that year. The ban on cults now extends to other groups and move-
ments.

The anti-cult regulations allow local authorities to -classify
unsanctioned religious practices as threats to social stability. Those
who engage in such religious activities can be arrested as criminals
and charged with disrupting social order.29 Because local officials
often have the discretion to determine which religious practices are
“cult-like,” implementation of the laws is often arbitrary. Some lo-
calities adopt a more tolerant approach to private religious prac-
tice; others are repressive. David Aikman, a foreign affairs consult-
ant, told a Commission roundtable that “Hunan Province, for ex-
ample, which has seen the largest Protestant growth of any part
of China in the last 20 years, is particularly harsh upon the unreg-
istered leadership groups in its midst.” 30

One illustration is the case of Pastor Gong Shengliang, founder
of the banned South China Church. The unregistered Christian
group he founded has grown rapidly over the course of a decade
and now has an estimated 50,000 members in eight provinces in
eastern and central China.3! Gong was sentenced to death on De-
cember 5, 2001, on charges of “establishing [a] cult organization.” 32
He also was accused by authorities in Hubei Province of “raping
women and violating social order,”33 charges that Paul Marshall of
Freedom House told the roundtable were “apparently trumped-
up.”34 Gong’s execution originally was scheduled for January 5,
2002, but has been delayed due to international pressure so that
he could appeal. Gong’s niece, Li Ying, also a church leader, was
given a death sentence, which was suspended for two years.35

Local police often deem as “cult-like” practices that are accepted
in mainstream religions in other Asian and Western nations. Pray-
ing for the sick, printing religious material, and conducting ecu-
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menical relations between churches have all been cited as illegal
activities in China. “The result of these new laws and the move
against so-called cults has been a marked deterioration in religious
fr%eid%rg in China over the last year,” Marshall told the round-
table.

The Committee for Investigation on Persecution of Religion in
China earlier this year released secret documents smuggled out of
China that allegedly detail government repression of unauthorized
religious groups. The documents, issued between April 1999 and
October 2001, indicate a systematic and determined effort by offi-
cials at the national, provincial, and local level to suppress reli-
gious practice carried on outside of government control. Measures
to be taken against banned religious groups include surveillance,
interrogation, arrest, and confiscation of property. One document
warns that some religious groups had formed political front organi-
zations in an attempt to evade the crackdown: “Discover them
quickly, strike them when they appear, and decisively punish them
by law, so as to destroy them in the cradle.” Falun Gong, the Unifi-
cation Church, and underground Protestants and Catholics are
among the religious groups cited.37

The documents reveal a suspicion within the Chinese leadership
that Western nations supported democratic and religious freedoms
in China as part of an effort to foment unrest, especially as China
prepared to enter the World Trade Organization. In addition, Chi-
nese authorities accuse the Vatican of “waiting for an opportunity”
to incite religious believers to rebel.38

China remains reluctant to normalize relations with the Vatican,
despite recent overtures from the Holy See. In October 2001, Pope
John Paul II issued a statement in which he apologized for past
church “errors” and “failings” with respect to China. He also ex-
pressed the hope that “concrete forms of communication and co-
operation between the Holy See and the People’s Republic of China
may soon be established.” 39 China’s Foreign Ministry responded by
calling on the Vatican to “break relations with Taiwan” and to stop
using religion “to interfere in China’s internal affairs.”4® But
Thomas Quigley, of the U.S. Conference of Catholic Bishops, told
a Commission roundtable that many leaders within China’s official
Catholic Church have already established links with the Vatican,
possibly with Beijing’s tacit approval. According to Mr. Quigley,
“The vast majority of all the registered bishops have been rec-
onciled with Rome, which the government obviously knows.” 41

Meanwhile, Chinese authorities continue to wield a heavy hand
against leaders of the underground Catholic Church. In February,
the Vatican’s official news agency, ZENIT, issued a list of 33
Catholic bishops and priests who were arrested, detained, or placed
under house arrest in recent years. The best known, Bishop James
Su Zhimin of Baoding, Hebei Province, was reportedly arrested in
October 1997. His whereabouts remain unknown.42

Chinese authorities are carrying out a harsh crackdown on
Uighur Muslims in the Xinjiang Uighur Autonomous Region in
northwest China. The crackdown, carried out under the guise of
anti-terrorism measures, extends to “religious extremism” and “ille-
gal religious activities.”43 The Chinese government has imposed
strict limitations on Muslim worship. Religious education in schools
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and universities has been banned, and those under the age of 18
are not allowed to participate in religious activities.#* Authorities
closely monitor the work of Xinjiang’s imams, or Muslim clerics,
and in 2001 required them to attend 20-day “patriotic re-education”
sessions to study Communist Party ideology and China’s “anti-
splittism” law.45 (See the “Xinjiang-Uighurs” section of this report.)
There are 35,000 mosques in China, and more than 45,000 imams,
all of whom must be approved by the government.46

Three years after Chinese authorities banned Falun Gong, gov-
ernment suppression of the spiritual movement continues. Human
rights groups have reported that thousands of practitioners have
been arrested or detained for their beliefs. Human Rights Watch
noted “substantial evidence that torture and other abuses are com-
mon” for Falun Gong practitioners in prisons, re-education camps,
and other facilities.#” Unconfirmed reports suggest that scores, and
possibly hundreds, of Falun Gong practitioners have died in police
custody since suppression of the group began in 1999. Erping
Zhang, President of the Falun Gong International Committee for
Human Rights, told a Commission open forum, “We are . . . sad
to report that, in the year 2002, the repression has only worsened.”

(Mustrative legal provisions include: PRC Constitution, Article 36; PRC Criminal
Law, Article 300—1979, amended 1996; Detailed Rules on Implementing the Provi-
sions on Managing the Religious Activities of Aliens in the PRC—2000; Decision of
the Standing Committee of the National People’s Congress on Banning Heretical
Cult Organizations, Preventing and Punishing Cult Activities—1999; Regulations on
the Registration of Social Organizations—1998; Measures for the Annual Inspection
of Places of Religious Activity—1996; Measures for the Registration of Places for Re-
ligious Activities—1994; Regulations on Managing Places for Religious Activities—
1994; Provisions on Managing the Religious Activities of Aliens in the PRC—1994;

Implementing Measures on Managing the Registration of Religious Social Organiza-
tions—1991)48

RECOMMENDATIONS ON RELIGIOUS FREEDOM

The Commission recommends that the Congress appropriate funds
to an American university, NGO, or other organization to train in-
dividuals from U.S. faith-based or other organizations with links to
religious groups in China to assist Chinese religious leaders in as-
serting their existing right of freedom to practice religion under the
Chinese Constitution and international human rights documents.
This program would provide U.S. groups with the tools and skills needed
to conduct legal clinics and training sessions in China, using their own re-
sources and networks of contacts. Such a program would include prepara-
tion of a Chinese-language handbook with relevant information, such as
texts of laws, regulations, the Chinese Constitution, and international
human rights documents, and suggested guidelines for action.

The Commission recommends that the Administration sponsor pro-
grams with key Chinese officials and policymakers to examine the
role of religion in society and to promote the concept of religious tol-
erance.

Elements would include a program to bring key Chinese individuals to the
United States for two to four week visits to see firsthand the role of religion
in American society, as well as a series of conferences with Chinese offi-
cials, leaders of Chinese religious organizations, and Chinese academics to
examine and discuss the role of religion in society. Themes for individual
conferences could include the role of religion in civil society; the role of reli-
gious groups in the delivery of social services in Western countries; inter-
faith dialogue; and the differences between cults, terrorist organizations,
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and religious organizations. Participants should be people who support re-
forms in existing Chinese government religious policies, including officials
from the Religious Affairs Bureau, prosecutors’ offices, and scholars from
think tanks and academia. Participants should include individuals from the
provincial as well as central level.

The Commission recommends that the Administration offer its good
offices to assist representatives of religious faiths and the appro-
priate Chinese authorities in discussing ways to improve relations
between China and their religious organizations, including the Holy
See, without compromising essential religious principles or the Holy
See’s existing relationship with Taiwan.

Chinese law forbids outside interference in the religious practices of Chi-

nese citizens. However, many Chinese Catholics, in particular, seek guid-

ance and instruction from the Vatican. Catholic bishops and priests in
China are serving prison terms for their recognition of the Pope’s authority.

The Commission recommends that the Congress urge the Chinese

government to allow the import of religious literature without re-

strictions.
China publishes large quantities of Bibles, Korans, and other religious
texts. However, specific versions of religious literature used by faith-based
groups often are unavailable. In addition, some religious practitioners op-
pose using religious material produced under the auspices of the Com-
munist Party-controlled government. Currently, the importation of religious
material is illegal.

The Commission recommends that the Administration urge that
China approve a follow-up visit to China and Tibet by the UN Spe-
cial Rapporteur on Religious Intolerance and urge China to imple-
ment the Special Rapporteur’s earlier recommendations.

The UN Special Rapporteur seeks to highlight and eliminate all forms of
intolerance and discrimination based on religion or belief. As a permanent
member of the UN Security Council, China should welcome regular visits
from the Special Rapporteur, particularly to areas such as Tibet and
Xinjiang.

LABOR RiGHTS AND WORKING CONDITIONS

In 1998, China, along with all other members of the Inter-
national Labor Organization (ILO), adopted the ILO’s Declaration
on Fundamental Principles and Rights at Work, which obligates
members to heed the four core labor standards—freedom of associa-
tion and the effective recognition of the right to collective bar-
gaining, freedom from forced labor, the effective abolition of child
labor, and nondiscrimination in employment. Moreover, China has
signed the International Covenant on Civil and Political Rights and
ratified the International Covenant on Economic, Social and Cul-
tural Rights. Both of these covenants contain provisions that pro-
tect the rights of workers, although China has taken reservations
on the latter’s section dealing with the right to form free trade
unions and the right to strike.4?

As China has shifted to a market-oriented economy, labor issues
have become more prominent. While some workers have benefited
from the attendant economic changes, little progress has been
made in implementing core labor standards. Efforts to improve
compliance with China’s own national laws are ongoing, but weak.
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Labor unrest has increased in recent years. In the spring of 2002,
tens of thousands of workers engaged in protests in the north-
eastern Chinese cities of Liaoyang, Daqing, and Fushun over issues
that included nonpayment of back wages and pensions, loss of ben-
efits, insufficient severance pay, corrupt company and government
officials, and the inability of workers to obtain a meaningful hear-
ing on their grievances.?® Throughout China, the “iron rice bowl”
that once guaranteed workers lifetime employment and benefits is
fast disappearing as financially troubled state-owned enterprises
downsize, privatize, and shut down.

The unemployed rural workers, farmers, and young women who
are flooding into cities, primarily in southern and coastal China in
search of jobs in the rapidly growing private sector, exacerbate the
labor problem. They have few of the benefits of local residents, and
many find jobs in unsafe private factories where wage and hour,
and health and safety laws are seldom strictly enforced. Economic
and social stresses will grow and become more difficult to manage
if Chinese workers are not able to enjoy their internationally recog-
nized labor rights.

Freedom of Association

The ILO’s Declaration on Fundamental Principles and Rights at
Work, as well as International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social, and
Cultural Rights, provide workers the freedom to associate.5! While
the Chinese Constitution guarantees freedom of association,52 Chi-
nese law requires that all worker associations be approved by, and
subordinate to, the All-China Federation of Trade Unions
(ACFTU).53

No free trade unions exist in China today. Although the ACFTU
Constitution states that “the major social functions of the Chinese
trade unions are to protect the legitimate interests and democratic
rights of workers and staff members,” 54 the government has har-
assed, arrested, and imprisoned labor activists who attempt to form
independent unions or organize strikes or worker protests.?> Exam-
ples include Hu Shigen and Liu Jingsheng, who are serving sen-
tences of twenty and fifteen years, respectively, for attempting to
organize the Free Labor Union of China.56

The ACFTU serves more as an instrument of the state and Party
than as a body to promote interests of workers, traditionally acting
as a vehicle for propaganda and as a benefits managing body. Wei
Jianxing, the current head of the ACFTU, is a member of the
Standing Committee of the Politburo of the Central Committee of
the Chinese Communist Party.57 There are signs that some individ-
uals within the ACFTU have tried to take a more proactive ap-
proach regarding worker rights.58 However, both the Trade Union
Law and the ACFTU Constitution continue to require trade unions
to abide by the leadership of the Communist Party, promote eco-
nomic reforms, and safeguard state power.59

The Right to Assembly and Strike

The Chinese Constitution, the Universal Declaration of Human
Rights, and the International Covenant on Civil and Political
Rights provide for freedom of speech and assembly.60 Although
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Chinese law does not explicitly deny the right to strike, neither
does the law protect that right. Authorities generally act against
strikes and break up many worker protests, although the response
of local security authorities varies widely.6!

According to government figures, which likely understate the
scope, there have been protests involving more than 10,000 work-
ers in 31 cities in the last few years.62 Most of these were illegal
under Chinese laws governing public assembly. Human Rights
Watch has detailed the elaborate means used by the government
to crack down on worker demonstrations, including targeted arrests
and detention and other harsh treatment of the leaders, along with
minor concessions to the majority of demonstrators.63 For example,
four key leaders of the Liaoyang city protest, Yao Fuxin, Pang
Qingxiang, Xiao Yunliang, and Wang Zhaoming, were detained in
March 2002, charged with “illegal assembly, marches, and pro-
tests,” and now face possible five-year prison terms.

Despite these measures, in order to manage unrest and prevent
the formation of independent labor organizations, the government
has tolerated some strikes and demonstrations and has even
helped workers achieve their demands in a limited number of cases
where workers have sought to address narrow economic griev-
ances.64

Collective Bargaining

The ILO’s Declaration on Fundamental Principles and Rights at
Work guarantees the right of workers to bargain collectively. Offi-
cial Chinese sources often refer to collective bargaining in reaching
labor agreements and cite as evidence the approval of 270,000 col-
lective contracts in 2001.65 In some areas in China, local labor au-
thorities develop a standard employment agreement and distribute
it to all factories for use as a labor contract. Workers have had lit-
tle meaningful input into this process.6¢ Without independent labor
unions and the ability of workers to organize freely, collective bar-
gaining cannot truly be said to exist in China.

Working Conditions

The International Covenant on Economic, Social and Cultural
Rights recognizes the right of workers to safe and healthy working
conditions. China has adopted measures to improve conditions at
work, including the Labor Law, which requires employers to imple-
ment standards for occupational health and safety and to educate
workers on safety issues; the Law on the Prevention and Cure of
Occupational Diseases; Regulations on Labor Protection in Work-
places Where Toxic Products Are Used; and the Law on Work Safe-
ty.67

Workplace health and safety continue to be serious problems in
China. The State Administration for Work Safety, established in
2001, reported that, “from January to July 2002, 65,350 people lost
their lives in a total of 549,939 workplace accidents.”68 Safety in
mines has become a priority concern, with the Chinese government
reporting that 12,000 miners were killed in accidents last year.6°

Chinese law setting maximum hours for the work week and over-
time complies with international standards. However, in practice,
Chinese often work hours far in excess of these limits, and compa-



23

nifs 7£requent1y require excessive overtime that is not paid prop-
erly.

Migrant workers living in dormitories connected with factories in
southern China often face conditions of severe overcrowding, lack
of proper sanitation facilities, and inadequate fire and safety pro-
tection. Many have been denied medical care, access to schools for
their children, and other social benefits.

As in many areas covered by this report, the wide discretion that
local and provincial officials often have in interpreting and imple-
menting national laws and regulations results in inconsistencies in
application and opens the door to corruption. For example, China’s
Labor Law allows enterprises, with the approval of the local “labor
administrative depa