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The Constitution and Presidential 
War Making against Libya 

Licuccnam David L. Hall. U.S. Naval Reserve 

S
ince.· the Victn:lm w:u. U.S. milit;1ry operations h;n•c heLm folhnvccl 
by inwnsivt• but short-li\'(·d dcb:ncs :lbout tlu: constitutionality of the 

unibrcr:d use of military force hy the Prcsidcnr.• 'fhe tone of these dcbate.c: 
bt·Crll1h.' especially urgent during the d�·vdopmcnt of wiJ;It h.-:; been called 
;t ''t:OIHJ)cllcnt diplomacy''2 under President Reagan. Opponents of 
prcsid(:lllial war n�;1king h:t,•c :•rgucd dwr siucc Congress alone is  
c.;mpOW"t:r<:d H l  dt�darc war,� chc Pn.·:ddL'IH c:xc�cds the scopr nf his 
c.·onstinui<>n�ll !tUthority by employing fOrce :tbro:lll without :t dccbration 
vf "'"'ar. Proponents of tht: Prcsiilent 's ;l(:tions have c;l.,imL·d that hl.s ;mthoritr 
:u rhc mui(HI1$ chief executive :mel :l$ commander in chief: of rhc armed 
fore<·:( ju�rif'ics his actions. Superimposed over d1esc cot•s:tltutioual dcb:ttcs 
lt:H'<.' hccu statuwry wr:mgh·� about tiJC.: Pn·sidcnt's compltanct with tht.> 
r"quircmcms of the \V3r l'owcr� lksnlutinn.' which w:u ccwct«l in 197.1. 
Somt' ob�crver.li havr found the: lc:g;·,) i$stu:� to he t·lthc.:r O\'Crwhdming or 
irrdcv;mt: after the; Ctt.'Jlad:. inwrvcntion. 'J'Iu• �Vall Suet!/ Jmmutl wi$hcd the 
l:twyc.:r� would ''shut up. ••,, Nt:vcrthclc.:ss, rhc.; !t:t:ll;;cs in tlu·se debates ;uc (JUitc 
hi�h: til issue b uot only the.: question of whic;h br:ul<:h of govcnuucm is 
c:onuim1ion:dly empowc•·,,d to m�ke wa1·. but also the bro;\der question of 
how $t:rious ly the.: Constitmion is tn he t-r�:I[Cd in determining the 
<listrilnnion of '\V:tr powc:rs. 

Ouc $('lure<:: of confusion :md incoh�.·rcncc in du= post--Vlcmam war powers 
<lrh:•tt:s h.ar- b<:(�n the failure o( m�wy participams to distinguish the.: ()UCstion 
ul whct11cr the: Prcsidcm's actions were lawful (rnm the qucstiou of whc.:d1<:1' 
they were wi::c. 1 This :1.rticJc is a. bout the former: it seeks to determine 
,vltctht•r chc circutns�:mccs undt;r \vhlch the Con�titmion permits tbe 
Prcsidt:nt ll') li.'�C military force, wisely or· twl, wen:. prc..:scut during tbe 14 
April 1986 :tir <trikes against Libya. 

Lieutenant Hall serves as an air i:nclligcucc offic.cr with Nav:al •�c:st.rvc.: J�:1rrol 
\'\fjng 0593, NAS \A:'illow Gro\'e. Pcunsylv�•uia. He rc<.:\:in;d an A..H. dcgrct: from 
Darunotuh College. an M.P.P.M. from Y:lle Utdvcnity ami llolth .111 M.A. !111,1 ;a 
J.D. from lhe Uui\'Ct$ity of J.>eunsylvauia. 
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On more than a hundred occ�}sions since the Constiturionctl Convention 
of 1787, Presidents h�vc w.1gcd w:tr wirhout a congressional dccbr>rion.• 
During one� such undeclared war in Vit:m.am, $Omc conuncn[:uors insisted 
rh:tt rhc Prest dent's usc of force w:ts Jt<H bwful.9 Others, itJdudiug scvcn1l 
cOUI'ts,l() atgucd that tl�e Pre�ident.'s usc:� o( force in Vicm:tm was authorized 
hy tl.c Tonkin Gulf Rcsolution,11 :1< well as  numerous �ppropriaiions :111cl 
dr�1ft cnactrncuts. Even those who concc:nd thillt the Vietnam War wils 
uncnnstitutiou.l ocknowkdgc th:ot nt lc�st some aspec<S of the w:tr, such 
''its fl.u:mcing. were authqrizrd by Congress. For these crilics, rhc .rgumcnt 
that chc Victn:nn \Var was unconstitucion:11l is b:t$ed soldy on the abscnc.::c 
of :o declaration of war. 

ln spite of this criticism, post-Victnal'lt pn:sidcnr.ial war Jl'laking ll;a:� hccn 
;u;c<.unpanicd by lc.� c;ongrcs�iou;,J ;1lltltoriz.ation rhan was the Vietnam \V:ar. 
The inu·odnetion of U.S. M:trincs inro Lebanon in 1982, for ex;unplc. ''"" 
only authorized hy Congress in 1983 by th� Multin;otionol Force in L<:banon 
Resoluoion.'2 Tbe 1983 intavcntion iu Crcn:oda" w:os also preceded by no 
expl'css cougrcssional au1horization. Simjbrly, the only forrn:1l cont.:1<:t 
between the President 3od Congress on tl"' question uf the 1986 air strikes 
ogain<t Libya took place scvcr:ol loours bcf.,rc C<>lllmcnccmcnt of opcrati()ns 
and diJ uot result in •uy fonro of congrc.,ional approval c.ithcr express or 
implied. Tbc libya mi.�sion14 thus provide� �n Ul);ltnbignous facl.u:ll siu.a:nion 
�g;tinst which to teSt the scope o( 1he P1·csidcut's constitution:. I w;u-rn:1k.ing 
;tuthority. (f S()lll(: rorm o( prestrike COngrcssicmaJ authoriz:Jtion (whether 
or not :1 dc;;duration o( wnr) wa$ rcqc.ircd b)· the Con�dtution, then the 
President's conduct on 14 April 198(> was clearly unconstituc.ional. If not, 
then che PrcsiJcnt ·, oction was undcrt�tkcn within the bound� of his 
const it u tion:d :aurl10ri t y. 

The Libya Mission•s 

On the morning of 27 Dc<"cmbcr 1985, tcrruri,ts auackcd and killed 
ci\dli:tns. h1cluding five Amcric�•ns. in Llu: Vienna .u1tl nome :lirpons.16 Th(� 
t\bn Nid:ol terrorist group was widely suspected of cxcculing the :tttack. 
Abu Nid;d w"s linked by a 31 December 1985 Sc>tc Department study to 
the gowrnmcm of Libya." Spccifi<»lly, the study found a "likdihood" of 
support frorn Libya in the form of "financing. safchavcn and logistical 
:1ssistancc . .. HI Libya denied involvcmcm in the Ron1e :md VienJl:t :Hto.cks, J9 
even as it praised them. On 29 Decerubcr, the Libyan press ilgcncy. JAN/\, 
termed the Rome and Vienna attacks "hcroic.''OO By contrast, Yasir ArJC.It, 
chairman o( the Palc.stinian Liberation Organiz:o1:tion, condemned the 
attacks.ll 
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Despite Libya's de1\ial, the United States accused Libya of participarion." 
A State Dcponmcnt report issued 8 January 1986. St"led: "[Colonel 
Mu;lmm:tr d-J Q"dd;afi has us<.·d terrorism as one of the primary instruments 
nf' his foreign policy and supp<>rl$ r(ldic;tl groups wbich usc terrorist 
tacclcs .... Qaddafi has pro\•Ldc<l sa((:. haven, money ;:nul arms to these 
groups-induding the notorious Abu Nidal group ... . Lihp 's support. has 
broade�1etlto include logistical SUI>pon for terrorist operations. For<:xamplc, 
Libya provided passports to the Abu Nidal members responsible for the (27 
December 19&5) a11·ack on tit< El AI counter in Vienna. ">.1 Although Qaddafi 
ac (irst denied the State Dcparuncnt's allegations, he later proclaimed, "I 
c.lt·d;lrc deal we st1<�ll rrain [t:crtain groups] ... for lcrrorist and S\Jicide 
missiom ;'ln<l . . . place :.11 \vt:·;•pous nccd<:d for such missions :H tiJCir 
dispouL ... Lihy:t is :a b:tsc for the liberation of P;elestinc. "'� 

Thl' United Slates brought punitive measures against Libya. ilTlposing 
tr:aJc rcstril:tious and freezing Llbyau government assets bdd by U.S. 
hank<." lhunor< ran high abom the possibilit)' of military upcratimu, 
Stt'r(·t:try of S tate George P. Shult·z and Secretary oi Defcn.1c C><p>r W. 
Weinh<:rgtt disagreeing over the odvi,;abilirr of such aetion. Secretary 
\\Ieinberger disputed tbc suggcsuon of Secretary Shultz that milit�lr)' <lction 
against Libya should be undertaken in 1hc absence of data absolutely 
confirming a direct connection bc:cwccn specific tcrrori51' ;lCC.� nnd J.ihyn.:te 
Sccrt·c·:ary Shultz s:tid that the United Sr:ucs ··cannot w:�ir for :1hsolutc 
cc•·wiory and clarity" as a precondition for mili1ary acrion.V l·lc added, "A 
n�c-;on tttt;�d:..cd b)1 tcrrori�t.'l is pcnnictc.�d [hy intcrn:nionaJ bw] to u�c.: force 
to prcvcac or pn.:cutpt (ulltrt: :.nacks. w seize terrorists or ro rescue its 
citi7.cns when no ('lthc:r mc:'IHS is :w:tibbk-."2" St·c.:rctary \'\'cinhcrgt:r, ()I} chc 
oth<:·r h:-md. cricici7.t:d those pursuint; "in!:t:lnt gr:uific:atit\n from somt: klnd 
ofbombins ;tuack witlmut being too worric<l abom tile details."" l·lc pisc:d 
"the basi..: <IUC>tiuu of whether what we ate doing will disc"urugc and 
diminish terrorism in the future, ··YJ 

B}' the end uf ,\r1arcb, thn:c U.S. :1irc.:r:1i'r <.::arr=icn:, rhe (.',..,.,, SN1, the 
,\'arm(�t,I(J, and chc. Amrtira, :md their bat:tJc groups were operating in the 
tvt<;diccrr:mc:an. and the (>crnagon announced pbus for naval air opcr;rtions 
over· tlu: Gulf of Sidr:t.l1 Liby.t considered these activitic$ to bt� provocative 
lH;C:aus� it d:aintc"LI the c.·ruirc: ISO,OUO-scpmrc-milc Cui{ as pan of Lihy:m 
tc.:rritori:tl w;a�cr�. '"rlli!' cerriu,ri:tl d ispure h:1d le{l, in Aug:usc- of 1981, to the 
downing of two Libyan SU-22 llglncrs by two U.S. Navy F-14 figiHcrs. 
On 24 March 1986. durinv; U.S. navalai' operations over the Gulf of Sidra, 
Libyan shore baucrics launched surface-to-air missiles {SAMs) agaiust U.S. 
aircraft. The missiles missed, and U.S. naval forces retaliated by au.acki11g 
the r:tdar inst:�lbtion a_[ th� SAM site with HARM :uuir.:adiarlon missilt�s 
from n:wal :aircraft. later that day. naval aircraft bunched Harpoon missiles: 
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against a Libyan La Coml�allallte-<:hus fast-anack cr�ft, sinking it. U.S. Navy 
�ircr�ft· ;�lso <Jt:tacked a Lib)'an N:muchka-class (:orvcnc proceeding towarJ 
the car<ier t><k force." In addition, the guided mi,-sile cruiser LJ.S.S. 
l'orkt.ow" launchC'd missiles agalost a second Lt1 CombaU.,ttlt (ast.-:Ht:lcl: .. :rafL 
that had proceeded to within tell miles of the cask force. On25 March, Navy 
aircraft attacked a second Nanuchka-class �'Orvcttc, leaving the vessel <lead 
lll the w:nc:r- and afire:.'� 1::ormc:r Secretary of the N:wy John Ldun:Hl ha� 
reponed rh:u ;1 tot:d of three Lihy:•n cr:tft were dc�aroyc.d.)4 (.)n 27 March. 
Prcs.idl�nt Rc<�g;m n•portcd to Ct.)ngrcss by letter th:u the n:avnl exercises 
in the Gulf ofSitlr.t h•tl ended.'; Tb31 same day, the Arab Lca�:�uc'• Couucil 

of Minisrers denouncer! U.S. actinns in tltc Gulf of SiJr:<."' Colond Qaddafl 
cl:timcd victory.J7 

On 5 April, terrorists bombed" Wes t Berlin nightclub frequented by U.S. 
military personnel. kiiJing a civilian \\o'Orntt.n :tnd an American soldier, Army 
Scrgcam Kenneth T. Ford, �md wounding scores of other .A.mcric:ms.:•u 
American officials in \Y'cst Bcl'lin dccbrcd ;"' ''definite, dc;a.r connection'' 
betw<·en the bombing 'tltl Lihy:t.''' Rohcrr ll. Oakley. head of •he State 
D(.·partmcnt's counterterrorism office, stated that c_hc; bombing .. fit the 
pattern ., of Libya .. sponsorcd terrorism_,•�:� West German of(icial!i focust-d 
their investigation on reports that the Liby:1.11 People's Bureau in E<ut Berlin 
h,\d used its embassy status to provide logisdc:tl support to terrorists 
opcr:ning in \Vcs( fkrlin ... 1 fr:lnCc.: C:XpeJJc(J fWf1 J..iby:ln diplomats :tCCIUt:d 
of participating ln the pbtmin£ of tc.:rrori:a :unu.:b ug:ain.s:t AJnC.ric;Hts ua 

Euro1•c:12 On 9 April, !'resident Rcagnn held'' prcS$ conference during which 
he :lnnounct:d that the United St�tlc$ had .. con.sidc.;:rahlc cvill<:ncc" indicating 
Libyan support for terrorism ag:tinst t\ll'lCI'ic�•n�;o Tbc Prc.:�idcnt ;nmomu.:<:d 
his inc<:ucion r.o act milit;arily if fun lace· intc.:lligencr cst:1blishcd a direct 
conne.c;tion hcrwccn Libyn and rhc.: terrorists. "\�/c'rc going to dt.·fcnd 
oursdvc..�s:," he s:tid.44 

Early uu 14 April (IS April l<>c;ol) 1986, U.S. Curccs cxco.:ut<d >ir mikes 
:1g;tinst Lihy:u1 targets. Air force F-Ill aircraft bomb::d t;1rgct� in and around 
Tripoli: tht· miliwry side •Jf the Tripoli :tirpon, tllc Liby;ua External Security 
b uilding, the cl-A>.ziziy> milit1ry hllrracks (induding th<: C<>lll!>ot>nd of 
Lih)'"" lcao!er Colonel Muammar d-Qaddafi), :md the Libyan commando 
training center of Sidi Bilai .4S N:wy aU;1ck -.ircr;lft bombed rnilit�ry target� 
in and around Benghazi, iJocluding the Hen ina air base and doc J:ornahiriy:o 
b:orr.ods,« These targets bad been <ck:o.:ccJ ttl "stop Q.,d,bfi's direction of 
;md support of lntcnwtiona( terrorism. u.n u.s. :lircraft c.:n<:ountercd 
.'iignitlcant rcsistomcc from SAM bauerics and antiaircraf t anmcr)'.411 r;or 
undet<::rrnitted rca�ons, one P-111 was lost� a.s were its t.wo crewmen, Air 
Force Captains Paul F. Lorence �nd Fernando L. llibas-Dominicci. Some 
rcsidcntiol neighborhoods in Tripoli were damaged in the attack,•• although 
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•ccoums differed as <o wbcdtcr the d:lmagc was caused by U.S. bombs or 
Libyan SliMs reruming 10 ��nil unclctOtl."ltcd.�" 

Secrcr:try 5hul[2: tt:ucd :u 1lrc press ccmfcro1ce :announcing tJie C\pcr;lliou 
'""'the strikes had bc:cn ordered 0> the rt-.uh of"irrefu<ablc" evidence of 
l.ibyon in••olvcmcnt in the bn�ubing nf the Wt'>t Berlin cluh.Sl He s�id that 
the: s-tnkc was ucc.·c..::;:;:ar}, to deter future Lihyan suppora of rcrro:ism.� "If 
yuu raise.: tht: cos-tsl._)r ccrronsmj," he: sLa1ccl, "you do somc1l1iug thJt shou1d 
CVCUtu:llly :ICt :•s a deterrent. Aud ah:u is the l)fim:try objective, tu defend 
nurse I vcs both iu the immediate .•>�.:nsc .11HJ prospc�ti '•ely. ••sl Prcslclcnt R<.::•!P" 
:ttldrcssnl •he n:otion to confirm dmt Libyu h:od pl.1ycd • ''direct" role in 
tht· Ucl'lin bombing; he $oid th:lt "Liby• 's :�gents . . .  l>lomed the bomb.''>< 
Prc:sidcnt 1\c:tgan stated tbnt the nir �1rikcs wcr,· conducted in rctali::luon 
lOre I.e Libyan role lu the Berlin bombing :u1d wcr<; ""preemptive" in nature.� 

"Sclf.,lcfcu.c is not only our rigln, it;, <>ur tlmy."l•c s.'id.;o 

The libya Mission and the U.S. Constitution 

The C,onstitutio.n ·s Framers diJ not Wilnt the l'rcl:itlent c.o be \he Kiug.S' 
ludccd, the Artidcs of Coufcdcr.nion, ratified jun six )'tars before the 
CoustiHHional Conventivu of 1787. did m11 pu•vidc: fur •• national executive 
01 "U. It is d c;�r, then, <hat <h•· From<·rs did not mran to render the l'rcsidcut 
omuitxHt·nt. It is C<.JU:llly dc;u. howt.·vcr, dmt they did nm mc;tn (or chc 
l'n•sJdcJn tO be ;m impotent, dwlnr cx<.·c.:utivc. The Framns diJ name.· dtc.: 
Pl·t.:sidcrH commantler in chicr l')r :lll Ulilitar)' rorCC5, gr;nu du· President 
cu·cutivc power. �mJ Jc.ngn:uc him the prim.lry .tgcnt for the L.:onduL t �·f 
i'ordyu ,.ff:,irs. Out h.: utlwr band. the Fran1<rs grouted Congrcs. the p<>wc:r• 
to dccbrc war and to ratify nr whhhnld r:uific:uion of rhe Prcsidcltl's 
tn·:�tic�. thus i1n·iting ;a ''struggle f<'r J'OWcr'"56 10 the area of fon.•ign 

rd.tUtm�.Sol Tht· f;•c• is that th!" n·rord of th"'· Fr.nnC'rs' dcb.ttc on war powers 
t> St) witlc:-rauging :tnd inu•ut·lu ... ivr d1:11 proponenu of each view c.ut find 
�i�nilia.rn support in the record. \upn·mc- Coun Jm;;ricc Jackson notl'(l m 
1952: .. Jn�l wlz:n our t(uef.uht·r� tlid cuvtsmu. ur would ha'-'t: cnvuitlnt•d had 
they forc..st.--cu modern con(lnion<. muu h�: dcri\.·c,l from rnateri.:.h. :,lut(l$1 
"' t•nigmatic os the dreams .Joseph w.1s �allcJ upon to in<crprc< for J>b.Jr.loh. 

A f.<'ntury and a half (If parti>"" <lcl�tc :111d s<:l.obrly specuh1tiun yidds no 
net result hut only supp1ics more or lc�li .1p1 C'IIIC"'Cndons from rc�pcc..-r.cd sourt'"CS 
tlU e:u:h :;id<.· of .ctny <)llt"st1ou. Tltt•y l:!rgd)' <::met.· I c;&ch othe-r. "61• 

Tile spar·t: record or dte CllhSti lUt lnnnl dch:tl(t clu<.�� rl(lC contain a ddl nit ion 
nf tl1c: l'owcrs of the cormnanJcr in chief. Thi\ silcnc� is cou�iSl(:UL wich 
dw ..:o11t�.ctin· arnbh•3lcut.:t· exprt.4:.11ct.l by the fr.uut·rs otbout the war powers 
in general: the Prcside.m .. on 1hc om· hand. :o:hould nol h;we unfenered v.•;u
m;llinll power and, on the otlter. •houlcl be :�blc to respond to crises >ffccling 



Hall 35 

national security. Alc xatH.It:r Ha.mihon, wltu fnvorcd a strong cxcctni't'C, 
auemptcd co reconcile the tension in cllc Fr:uncrs' ;�mbivalent view by st�ting 
th:tc the: Prcsi<lcm was ... ,o hnvt� the <iircctlon of war when aurhnrizctl or 
begun. "Gt This rcmnrk cau he taken to mc:m that the l>rcsidcm c:nn <lirN't 
a w:u· "only after lt h.ts hccn commcncccJ''hl by congressional clecl;lt'ntion. 
lodccd,Jarncs M:�disou cmphasiu:d the distinction between tltc Prc<idcnt's 
power "10 contlurt • war" and Congrc:os' J>owcr to decide "whether" war 
ought «> he cummcnccd. continued, or concluded.""' Bot Hamilton's 
staten>cnt contcmpl•tcs the possibility of congressionaUy un•uthori7cd wor 
by csublisloin[: the disjunction, "authorized" or othcrwiS<: "begun." 
Hamilton cxpr.-�scd lois position more clearly when he wrote: "[l]t is the 
1�uli:a.r rand cxclusi\'C province of Cungres�. wlwu th( uariott J'$ at pt'aCt co 
change chat taatc.: into n st:atc of war; whelltcr from cnlculations of policy, 
or frt)lll provnc."ncinn!l, or irtiurics received: in other words, it belongs t(l 
Congress ouly, to .. �o r o H ·ar. Hut when a foreign n;ujon docbrcs or openly 
and (lUtwaidl)' nt.okcs war upon the United Stotcs, they :ore tlu.:11 by the very 
fact a/rl'UJy ot "'"'· anti any declaration on the p<ort of Congrc:os ;, nugatory; 
it is�� lc":ast unncccs.tny ... .,. 

Hamilton anc.l the uthcr Framers did not consider w.:ar to be.· unlawful in 
chc: :•l»c:ncc u( cxprc�-s lcgis.lacivc authorlzativn: undcdar<:d war w:u well 
knowu"' tht· Frnmcrs. Indeed, between "1700 ;nult870. Jed a rations or W3r 
prior w lu.'stil i tic.:s only occurred in o1u� case out of ten .... · '<-� Tl1c iS$UC 
of whether to wngc \111\kd:orcd wor aroS<· in the c•:o rly yc:ors of th� nat inn. 
In 1798, for cx:oonJ>Ic. President Adams cmlwnced the suggestion ofSccrct;ory 
of \):htr Jotmc!' Mel lc:nry to not $Cl:k fl congrc5:..:ionnl dcdar;ation of w:ar 
against Fro nee ond in��c;od to cnga[:c in a "cpo>l i fo(<l ho" iii ry ."' whoch. ·'while 
II >CCurcs the objt·Cts c:oscntiaf and prep�ratory to a >late or Open war, 
in\·olv<.."$ in it the fewest evils . •••. ._. 

So the Framers' collective point of ,·icw li� :aw:ay from the ex.trcm�s: 
war is not nt·c.:r:ss.arily illegal when undedarc:c.l•7 and the President is neither 
omuipmcut nor imporc:nt. Froul this cnmcxt emcrg<'S chc rule th;at., 
rcgordlc$• (If wlocl'ltcr the President m;ty Clljpgc lawfully in oiTcnsivc." 
suS-ta ined w11r, l1e m:a y :tt:t uni)att.�rall y in :tn emergency to dcfcnc.J c he sccuri t}' 
of the United �t:.to; witloout congressional approvaf.'R The v:�lidity of this 
�cncr:.liz,,ti\)ll ill nN su�jcc.:t to serious doubt. Indeed, it w:tsJamcs M:u.li!'nn, 
otherwise c.li�inclinl--d tO gr.un the President w�u-waking po\\•cr. who moved 
the Constotutiou•l Couvcntion to delete langu>gc in the dr.�ft Con$tiunion 
empowering Cangr= to "m;�kt•" war and 10 replace ir with language 
sranting C<"'ngrcs.s the power to .. declare .. w:". Sud1 :t change� s:;tid M:hfu:on, 
would leave Htu 1lu.· F.xccutivc the.· power to repel sudden au:acks.'"Jt 
Madison '.s motiou c..1rricd., indkating 1h:n c.:vcn in withholding irom chc 
President the roynl prcroH:uive tn declare w;lr. the framers grantc(l c:hc 
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l')�·c:sidc:m SOUH.' Jflt::lSLtrc of power tO l�tf(:ud tile nation=tl security without 
a cungrcssiomtl Jc.: cln r:tdou (l( w�u. 

/dchnngh thi.< power co defend" w:cs not conf<'rrcd on the Prcsidcm by 
the cxprc" btngu:a gc of the Consdtution, it h>< been recognized by the 

cou·ru. ln Durand 11. Htdlis,12 the fcdc.r::.l District Court ruk·d on the bwfu1nes:s. 
(J( P(csidcnt Pierce's approval in 1854 of chc !t:lv;t) bomhardmc.tH of 
Grcy;owu, Nic�tGtgua, in rcsp·unsc to the failure: L)f the revolutionary 
go•:erruuctH ro make reparations w Am cr ic;ms lmrmed by recent vio1<mcc . 
.. The: ()Ut.-stion wlu:thcr it was tl1e dmy of the pre.�id.cnt ra interpose for rhc: 
protc<.:tion of tin� c itizens ;u Grcyrown :Jgainst au irrc-sponsiblt� and 
mar.;wding lXumutm it y chat had established itself there, was� pub I ic poli1 ;c:tl 
qm�sdon, in v.•h_icb tht! governmen t . ;ts well a-S tl�(� c.:iti7.Cn$ who!.C: imt:rcsts 
\.Vt·n· involv<.-d. ""'aS coucernccl. :wd which hdongcd to tht· t:Xt·cut·ivc tO 
detcnnine: and his decision is tina I and condtt�ive, :tnd justifi<.�fllll(: defcnd:n11 
[naval officer] in dlL· cx<.:cution of his O[dcrs given through chc sccn�c:uy 
ofche navy.·· 

In the l'rizr CiiS<',<, the Supreme C:nurc found Prosideut Liucolu's n:w•l 
bJ.xb,Je of Southern port5 to be lawful •nd <C:Ited: "If j wor be ""'de hy 
inv:as1on of :a foreign nati<.)O, tht· Prt·�idc ·JtL i� uot only :tt.Hhorizcd but bound 
co n:sist force by Ioree. He does nor initiate chc war, but is bound to n<.:<.:�o;pt 
thr' dwlkngc. without w;.1iting fOr any spt·ciallt�gisbtive �tn llority. ''?J .. rh<: 
Supreme Court':\ inh:rprct;J lion iu the Prlzr Casts is con:;i$tcm with 
Hamihon 's view c.,f rln-- Pr(:siJcm 's war-making power. It is now :1 xic:uu:J� ic 
dwt tlm>tbr.:r n:tlion'.� inhiadon of lw�riJiri"s ag:.in�i the United Sl:ltC� 
(indutling U.S. citizens and their propcrc�·)justifil:s uniiaL(:r;J) <.lc-Ccnsiv(: war 
making hy the- PrcsiJeut. As a t;ol'oH;\ry. 1Jac Prcsitlcm is l:Onstiuuionallr 
autburlz<:d to de term ine v • ..Jwrhcr nr uor the United Stales i.\ in\·ulvr.�d in 
:t �ilu:Uion justifying the nsc o( f'Qrcc f(lr <h·lt,:m:ive purpo�cs.N 

One indicat1011 of how the Founding F:ldiCI"S viewed prcsidcnri.al w01.r 
making is the rn;:mttt't in v.·bid1 the early Prcsidcms c:<cr<.:i::cd tltL·ir war

rlt:tkiug J><lWt:r. Prc�idcm \Vashing.Loll wa� provokct.l in 1794 hy du; 
csrablishm<.·nt hy dlt' Brili!'�l <.1f :t fort tW("IH)' mile.< inside tl�c Wt:$te.rn 
bound;�ry of th .. � United S�:ucs. \V'ilhour cousuhing Congress. he c:.us..;<.l lin.: 
follt.•wit;g ordt'l' (C) he issued to Ccnrral \X'ayru:, Comm .. ndcr or the \1/cstt.�r n 
Dt:pdrtmcnt: .. Jf. chen: fort· .. in the <.:uur�e of )'OUI' opcr:uions agaiu.s[ the 
lmli•n enellly. it shuukl become m:<:.:ssary to dislodge tire fBriti�ll] party 

;H rh<· [fort loc:ucd ac rhcJ r.�pids <>f tl�t· Miami [R iver]. ymr nrc ht:rchy 
;nnhoriz<.·d. in t:ltc: 11;um.: v( tit(• Presitlcut nf the United Sr:w.:s. to do it. "15 

E�1rly in lLi� presidency, Thomas Jefferson! who viewed th<.· <.:ongressional 
power to declare war as <IH "cffcclu._] cbcc.:k to the Dog of war. H:t. ordcrcd 
the N<IV}' 10 J<.·fcn<.l Anu.:ri�,::m txmnm:rci::tl vessels i n  rhe tvkditcrr;u�<.:om 
:ts:tins1 lhc.· B:a.rb:try pir:ucs without congrn.sioJLal <kclar;Hion of war. 
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Couscquendy. doc 12-gun lender U.S.S. litllcrpri>r engaged and captured a 
14-gun co rsair of rhe Bey of Tripoli. On 8 December 1801, President 
Jefferso n reported 10 Congress in lois First AnJoual Messa�:e: "J sent a small 
squadron of frigo1es into the Mediterr3nean, with a$$Uronces to that Power 
[the llcy ofTripoli] of our sincere desire to remain in peace, hut with orders 
to protect ou r commerce against the thre atened attack ... . The Bey had 
alread y declared war. His cru isers were out. Two had arrived at Gibraltar. 
Our comme rce in <h � Medi<crronean v.•as blocbded and tbar of 1he A thnlic 
in peril. The arrival of our squodron dis pe lled the dan ger. One o f the 
Tripolit;o n crui>crs, ha v ing fallen in witlr and engaged the small schooner 
Emt·rpriSf, c ornnoandcd by Lieutenant Sterrct, whidt had gone as a tender 
to our larger vessel$. w:os c:optured. after � heavy sl:ouglner of her men, 
without the loss of a single o ne on our part .... Unauthorized by lhc 
Conscitution, without the: sanction of Congress, to go beyond the llnc of 
defense, the [Tripolit;m) vessel, bei nf; dis;obled from commirting further 
hostilities, was libcra1cd with its crew. The t.egishture will doubtless 
co nsider whether, by :mrhor i:idng measures of ofrcnsc also, rhcy will pbcc 
our tOre<.· on an equal footing with that of its advcrs:arics. I co mmunica te 
;t11 m;Hcri"l in formation ou this subject, ch�tt in the exercise o( rhis import;mr 
func1ion coniJdcd by the Co nst itUtion <o the lcgislawrc exclusively their 
jurlgmcnt m:oy form itself o n " l:no"•lcdgc :ond considcrarion of cvl\ry 
circumsc:mcc of \vci�ht. . .,, 

This message s:uggcS:t..'i no doubt. in President Jt.:((¢rson 's mind ;"tboul his 
author·iry to co mmie n�val forc:cs to C('lmbat for defensive tmrpose� in d1c 
face o( tJr ,{t1cw war without a congrcssion;J) dccl:.r:1tion of w;tr. Jt als�J 
s usBests that Presidenl jeffer<on n·cogn ized a prohibition agaius& 
prcsidcnti:d vJar mnk:ing hcyontl rhc �cope: of rncric.1l self-defense in an 
<:ngagcmc.nt comtut.·ncL-d b>' da· L"ncmy. This bucr :lppc:tr:tncc, however. 
is misleading. Wha1 President Jeffe rson did not report to Congress is that, 
wiLhou£ congn:ssinual autll<)riz:ltion, he llad on.il�rcd tfu.: s<]uadron to which 
the Fmtrptlsr was :Ju:�du::d ro cng:tgt: fbrb:tr}' n:tv:d forces. On Prcsidcot 

jdlt,:><.>n's bd1alf, General Samuel Smil'lo, Acting Secretary of rht: Navy, 
wrote lO Conull<..ltlorc.: Hich:trd Dale t.)l\ 30 Mny 1801: "ltr.!cCIH :accc,.')UUts 
received from the cou�ul of dH.: Un�u:d Starc;s, (:mploycd uc;tf 1hc r<.;gcnt:ics 
nf A lgiers, Tunis and Tripoli, give c:onsc to fc:1r, that the y will :o<tack our 
cornmC'rcc, l( unprotectL':d, within the Meditcrr:meJn; but panicubrly, such 

"PI>ri:locnsion i� ju�<iiJc,l hy ;>b�ohotc 1hreats on the J>arr of the Dey' of 
Tripo li. 

HUndcr sud1 circumstances, it is chought probable. chou ;c sm::.IJ S<.JU:ldrtm 
of well appointed frigatesappearing before their pons, will have ;1 1eudcucy 
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to prevent their breaking rbc pc>cc which has been mode, and which bas 
.suhsisted for some: years, bctwc.:cn thcna aud tbc: United Stares. 

"It is also though,, 1ha1 such 0\ $<.iuitdront commanded by some o( our-most 
gallanc afficcrs. lmovm tO be SI!Uioncd in the Mediterranean, will givi: 
confidence:: co <>Ut mcrcl1ant�. and rend grcad).- to increase chc commerc-e 
of (he coumry ,,,.ithin those sc:u . 

•• , :1m rherc.:fnr� instrtiG1c.·d hy the Presidc.:m co direc•� rh�t you pro<ccd 
with ;til pnssiblc- <:xp<·dition, with the squadron under yonr cornrn;.md, tO 
the ML�ditL�rrancan. 

" . . .  [S]hould you find on your arrival at Gibraltar. that all the Barbill'y 
pow(·rs I1;.1Vc.: dccbrcd war against the United St:acs, you wliJ rhcn distribute 
your force in �ud1 n manner, as your judgmcJu shall direct. so JIS best to 
pro�<·ct our comnccr<:c and chastise their insolence-by sinking. l>utning. or 
dcSiroying chcir �hips :Hid vessels where"" you sl�:cll !incl them. The better 
t(l cnahh.: )'OU tO form :1 just d<�tCCJninati<m, you ;trc bl�rt· witb rurnishctJ wich 
:t corr<.·n St:tt<;. of the strength 3nd situation of c;u:h of the Oarb.:try powers. 
Tho princil"'l urcngth you will sec, is tl"" of Algiers. Tht forc'C of Tunis 
�md Tripoli is c:ontcmpciblc. and migh' he crud1Cll with :1t1y mtc of tbc 
frigates under your conun:md. 

"Should Algiers alone have dccbrcd war ag•insc dcc Unicc,l :>tntcs, you 
will cruise off th>t pore so as effectually to prcvcm :ncytlcing from going 
in Qr c·omin� (1Ut, :nul you will s.ink. burn, or odtcrwi$<.: cll·strvy tlldr $hir•s 
and vc;ssc.:ls whcn.wcr you find them. 

"Should the Dey of Tri·poli have dcdarccl war, (» he has ducatcned) 
�1gaiust tlu..; United Statt.·s. you will tht·n prm:cc:cl dirccl to that pun, where 
you will by your ship in such a pm:irim1 :ts cfJCcm:tlly to prevent ;my of 
their vc;:;�ch frorn going in or ouL "� 

I r ;wything is clear from the lllCS$agc (rom Sl.;cn.;c:try Smi Lh LO C:onm�odorc 
D:dc, it i� thtt� President Jef(t!rsnu vic-wed his ;�ud1oric-y :..s extcntling to 
pr<;:cn1p1·ivc war rnakjng :tg;•inst f<H'Ci&'1'1 powers lh:H h:��ct dispbyc{l ho�tile 
intent. Pr<.!sidcnt J cffcrson 's \�jew thus appc;trs similar w President Rc;,g;m 's. 
Ncltl.cr Prc..'":iidcnt was rt·4uircd to obtain c.:ong:n.:ssiomtl ::tUdtvriz:r�ion prior 
H> the employment uf armcJ fl.li'Cl' to defend U.S. citb.cns or prop<.:rty from 
innnimmt c.hrcal. 

The rn.cion:tlc fOr this ruJc l� that the cxig:cJK)'"• of circurnsc::lnccs ju�tiflc!> 
chc J>c·csidcnt's acaion. lntt:rprcting thc MiUtio Ace of !795. the Supreme 
Cc)urt st�tt:f.J in 1827: "'We ::•re :11l of opinion, ch:u tht authority t<l dedcle 
wbc:thcr the.� cxlgl�IIC)' l.:t$ :trlseu, belongs exclusively to the president, and 
tbot his decision is coudusivc upou all other persons. We think. that this 
con:strut:tion rJc.ccssttrily rt.:)Uh):" from thc. notturc of the powc.r it.sdf. . . . 'flu: 
power itsdf is: to be c,_:crcist.�d upon suddt�n cmt:rgcncies, upon grc-<H 
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occasions ot'" state, and under circum.stam:es \'l.•hid1 may be vital to tbc 
cxis[cncc of chc: Union. ''W 

The Cour(� reference to "power .. i:; not free from ambigui.ty. On lbe 
one han<l, the Court held that the Militi• Act of 1795 conferred on chc 
Pn.�sidcnt statutory powt·r to determine the.� existence of a national 
emergency. Thus the Court may have imcndcd to limit irs holding r<> rhc 
President'; statuto!')· powers, g.-a�ttcrl by Congress. On the other ]�;tncl, tho 
Court found th;tt the President <ts chlef ex.ccutivc and commanclc;r iu cilicf 
"is nc..·n·ssarily c.·onstitutc:d the: judgt• of the e-xistence of rhc cxigcnc)r, in 
che flr<r in<r:�nc.c,, and is hound to acr according to his belief of d>c f.1cts. "" 
The Jl\OS( n:ttur:tl imcrptel:Hiou of chc npiniora is cb:u the Court ((ltmd chc 
Presirlcnc so empowered under both the Militi;. Act of 179S and tbe 
Constitution. The Supreme Court w:.1s more dcnr in '1863 when the s:unc 
question arose in rhc com.cxt of the Civil \�lar: u\Vhctber che President 
in fulfilling his duties, as Command<:r-iu-chicf. in suppressing an 
insurrection, has met wilh such armc.·d hosrilt: rcsisl:tllt.:'c:, and a c:ivi] war 
of such :clarming proportions as will .:ornpd him w :tccord to them the 
charnctcr of bc:lligc:r<mts, is a qu.,stion t<J be decided by lcim . . . .  "" Thus 
the Prcs1Jcut is c.::onsticutionaiJy :UJthorizccJ not onJ}' to (lc(cnd ag;linst :•n 
imminent threat to the Jives or prc.lpcny "( U.S. dtiz<.:ns:! bnt ;Jl�u to 
dc:ccrminc whether a chr.cat is $Uff"icic.:ndy imminent to justify the usc of force 
wit·hout a tXmgrcssionnl dcchnci\llt c.f w:u _�J 

The proccouucemcms of the courts <io not sugyest, howcwr, that the 
Prcsidcnt'5 power to wage defensive war unilaterally is wld10ut limit. Since 
Congn:ss exercises the power of appropriation.•• Congress c.1n refuse to fund 
dis�lppnw<:d milital'y activit)r tlndcrt;,ken by the Prc�ident.115 Moreover, 
Congress possesses the ultlm:Jtt '"'capon; impeachment of the President for 
•'high crimes :mJ mistlcmeanors. ''v.. However, although a tCw commentators 
have TC:t<:J c�)J'I_f;-r\:�)· pOwc. .. l 10 declare WOlf t\.S ifiCf.)T)>Orating ;'I veto-)jkc_• 
pcn\*CT to .. dccla.rc agairut a war, "�>7 no authoritative s-ource supporu such 
:1 conc:lus-Jon. fndccd� the Framers un-animously rejected a propo�al to grant 
Congre» tht· pow(T to dcduc w;tr "and peace.'"' 

·n\iS b:ll:mcc or PO'-\.'Cr is not altogether satisfying to those concerned ;.Jbout 
the practical cfrcctivcness of cottgrcssicmal checks on the President. 
PcofC»Or Loui; Henkin loas rern,rkcd' "No one can di$Cntanglc the war 
powers of the two br;mchc):, indu<liug their ptlwc.;rs tO ;H.:t toward:> th<:: 

enemy . . .  [But suth an arrangement of) power oitcn bt:gt:ts a r••cc (or 
initi:tdve and the Presidenl will usually 'get d>crc first.""" A guileful 
Prcsidcnc would c'periencc link· diffi<-·ulry identifying or even crr.ating • 

rh.tc;H;cnlug incident :;abro;ad th�t wouJd b:.: suH"it·ic:ntly provoc�tivt· to justify 
the we of force. Similarl)•, a cynical ['rcsidcm might find it expedient to 
undcrtakt an off"tn:i:ivc militrtr)' C\t:t1lpaig-n :mel simply labcJ it 3 defcnsi\'C, 
pn:crnptivc :u.:tlon. Altht.'lugh Col1grcs� might IU�vc the pO\"-'Ct Hn<:ler such 
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circumst:mcc-s t<> b�r the use offcdcral funds for combat, it might �!so lack 
the political will to do so. The Presidcnr's powc:r tO commit forces to combat 
in the name of nadonal defense tbus would prc:scnc Congress with a ,(ait 
accvmpli, ;� war co he tcrmit:mtec.l by oo.ugrcss:iomd vote.: for withdrawal sbon 
ofvictory.9Cl \\lar would hecontc, in luclJ ;1 situatiou. as M�ldison noted. "che 
true nttr�t� of executive nggr:mdi2cmem. "91 

The Supreme Court ;)cldrcssl;d this concern in J\4mritt f'. lvlott by rejecting 
the pn:sumptiou of prr.$idcnti:d t;ullc ;md emphasizing the pcn:llrics for abuse 
of powc.:J': .. lr is no llnswr.:r. dut sud1 a power may b<.� abused, for there 
i• no pow<:r which is not suscq>tible ,,f •hu>e. The remedy for this, as well 
:u for all other offici:d rni�conduct, if Lt should occtJr, is to be found in che 
Constitutit>n itself. In ::t free government, the danger muse be remote, since, 
in additiou to the high qu;alitic� whida the <.:XC<.-'tuivc must be presumed to 
possess. o( public virtue. :uu.l h<>ncst devotion to the public imcrc�ts, c.hc 
frct(Ul:ncy of dcc�dnn�. :md the \Vatchfulncss of dtt· rcprcscm.atives of [he 
natinn. cury with them :-.II tht checks which can be useful to guard ag:;tinst 
usurp:ltion (')( w:anton tyranuy. ''92 In short, the A·flltl Court was uot willing 
to :.1ssumc. ;m abuse of power hy virtue of the cxcrciSl· of power. 'T<• the 
contrary, chc Court found cll:H as a maucr of );,w. :'s opposed to puliti('S, 
tbe prcr.umption w<.1rkcd in the;· Pr(:sident's f.·wor. 

The Coo..stitutivu w:ts nm des igned to predetermine :-1 politic:1lly saLiRfying 
h�thmc<: of power. Rather, tht· constitu,ional :llloc�tti()n w:ts rnc:tnt to 
establish the lcsal limits within whkl• the policical process mighc proJucc 
�'l1<.:h :111 C(Juilibrium. Thi� is ro s11y thm the.· Cons:titudou sc.·t boundaries 
boyoud which the President and Con{;Tt<S may IWI �l.r�y during � p<llit ical 
clash over the propricry of the:. usc <.lf force. The po11tic::d qucsti(,ns raiscd 
by President Rcag-111 's unilateral dcci:sion [0 usc military force agaia.sc Libya 
iu 1986 indtt<.kd \Vht.!thcr the decision was mor�tlly ::.uuml. whcrllcr it wou)d 
enjoy donu:�cic popular �uppor.t, :tnd wht..".dtcr it wnuld serve the sttatc:g.ic 
:md diplon1atic iureresu: of rhc United Srarcs. ''file c.·mastitu1ion:ll iss.m· was 
mud1 more narrow: \.Vhcthcr the President :1ctcd wjLhin the bounds of his 
audtOI'i{y 1.0 mab: war unil.-rcrally, ;t <rucsdou that can he nn�wcrcd without 
rcfcrt·nc<.: to whether tLc Pn.:sidc.�JU 's actions were politic or wisc.u 

Br 19$0, Pr<·�ident R<,gan had bt:cn advised Ulill d1e government of tibyo 
h::.tl supported terrorist :nt:tcks on Arnc.�riG�Hif'; iu Vicuna. Rome.·, ;md \X'c�a· 
Hc1·lin. This pattern of ;1ggrcssion by Lihya :1g:ainst American dttzcns 
ar�uably cstoblishcd a H':liC of Jr .fact<> war between Libra and tht: Unite.! 
St:lt(�S. Whether or not a state of w;ir t•.xistcLI. th(: Prt:�idcnt 's infonn;.Hjou 
sn[>portcd the inlcrcnce dtal Libya had undcrwk<:n a course of :tCtiou that 
h:-td h;trnwd Amcric:::tns. Thi� course of conduct suggested :l C(lntlnui.ng thrc::.t 
w l\.111edcans from Liby.. The Pr<:sidcot could have prc<cnccd this 
iuform.-tiou t<., Congrcs:�, seeking a dedaradon of war . .But he did not, 
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conside.ring the threat to Americans sufficiently imminent to justify the. us< 
of fOre(· without a congressional dcclnracion of wnr. 

Critics of the President's decision l() usc force against Lil>ya might :trgue 
th3t tht: Pn:�sidcnt 's detennin:ttiun of junn..incnt tluc::tt was too tenuous to 
be c.ntitlc(l r.o constitutional saucrifict�tion. The President, they would d.aim1 
did oor J1avc in hnnd ::tny indication of d spcdfic terrorist attack to he 
cxecmcd againSt Amcric:tns on any specific future date. ·n,ey would say 
that what tbc President had, "' most, was • SCllCralizcd indication th;lt " 
terrorist :tttitck :tg:tin$t Amcric:�us rnight lx: cxccutcdsomccimc in the futurt.". 
The critic:.s would argue th:u for tbc ()rcsidcot co characterize such a fU-ture 
att<�ck as imminent because iucvit�blc, would be hyperbolic justification; 
" stand:�rd of ineviwbility would &rant the Pr.esident carte blanche to usc 
his dcfCnsivc powers to initiate a military offense. The air srrikcs against 
Liby�. they would conclude. were labelled defensive but were in f.1ct 
offensive and tht:rcfon: uncon$tituti<.mal. 

The ans,.,•c.:r ro this criticism is that the Constitutlon does not assign a 

specific dcodlillc or minimum probability level as the st;mdard to determine 
when a threat is sufficiently imminent to justify presidential war making. 
The Constitution did not require the J'rcsiclcnt to ccrdfy to Congress that 
Liby� woul<l have attacked Amerie>ns abroad in May of 1986, for example, 
but fur his preemptive strike in April. [f anything is clear from the f'ramers' 
debates and the courts' infrequent d:lrlfications of the constittltional war
m;& kin� powers, it is that tile Constitut-ion t.�stablishcs no such fixed standard 
to m•rk the limit of presidential war-making authority. No authoritative 
source suggests that the President 111\IS! resolve uncertainty ill favor or a 
pt>tenti:dly hostile force b)' doing nothing. R;othcr, the Constitution allows 
the President wide latitude to decide if an imminent rhrcat, however 
manifcstctf. is too grave to await a congrc�sionaJ declaration of war and 
t(l dcccnninc wh(�thcr Lh.c actions of a foreign state have created a situation 
c·c::quiriug " mititary response.,. \\fh�•t this means is that critics of President 
Reagan 's actions againsc Libya in 1986 misdirect their criticism when they 
:1rgue that the air strikes were unconstitutional; to l'lte extent that they 
oppose the President's usc of force, tl1e.y should focus their objections on 
the wisdom ofhls actlons. 

just as President Reagan was authori7..ed to identify the threat posed by 
Libra in 1986 and to order a tlcfensivc :•ctiou, so he was empowered to choose 
the tactics best suited w ;ocbicvc his objectives. President Reagan chose tO 
respond to Lihp's support of terrorism hy mean. of air strikes against 
comm:md, control, and communication (c3) facilities used by Libya to 
conduct terrorist opcr:ations. l-Ie �ought tQ .,ccomplish two st�ttcd purposes: 
dcrcrrcncc, in the form of rch1liottion for past attacks, and preemption, in 
c.hc form of neutralizing the tcl'rorists) cJ c:tpabilicy. Critics could argue 
tltat such purposes are actually offensive and therefore unauthorized. The 
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critics would h:lv¢ a point 10 dlc extent that a legally mea ningful distinction 
hctw(.�Cn otfcn�ivc a nd defensive: for ce.: is no1 sdf-cvicl<;;ut. Iudecd. th¢ N:;tV)'�s 
M�tritimc Stratc�y<X is iudf :1. gO<td cx:t!l\fllc f>( how :t dcfctuivc nr:acgy 
c�n yield osc·cnsibly offensive ractks. H)• r>ling the fight tO chc �ncmy t(l 
defend U.S. :dlics. pumwnt to the Moritime Strotcgy, the Navy wotJd 
C11f;P15<.� i11 :tpp:trcudy oOCnsive t'\p<:r:ltion� against Soviet tnrg.,:rs. Thus might 
a dcf(:nsivc military op cr;)rion appc:nr, lu isol:ukm, to be off<!nsive. 

J·h·,wcvcf', :t:l the Supreme.: Cvun not.cd in the t>rizc. Cmt·s,?(' the 
Const:iwdon n:�olvcs this :unbiguily in lhc Pn:sidcrn's f:tv<.lr : i1 l$ cbc 
Pr esident wh o dcridt·s when the llO lioMI security is jcopardi7.cd; it is the 
P1'c$idctn who tlc.cidcs on the appropri::ttc dt:fcnsivc rc••Ctiou. The abiliry 
t.o make this sor t of decision is the vcty •.:SSCJICC of' the cou�litutiona.l power 
and tlut)' lo dcfcn<.L Pn:sitknt Rc�\gan•s decision to employ air power to the 
ends of dcrcrrcncc an d prccmptitul of t errorism \\'as a decision tO ust: milirary 
forCL· tO ;:uldress :' threat lO nation al security. His acrions wert dtt•r cforc 
un de rtaken wichin the limits of his con stitut ioH:'I] :·•utltorlly. 

The Fr�m1<..:rs of dtc Constiuuion ditl uot cstahlish ;1 dea r boundary to 
mar� the limics of presidential war-making authority. They clid not foresee 
the Vietnam Wa r. the deaths of241 U.S. Marint:s in dtcir lkirur borracks 
in 1983, or the <lcaths of 37 sailor s ahuard chc U.S.S. Stark in the Per sia !! 
Gulf in 1987. Locking perfect foresight, they left rhe hord qne<tion of 
whctlll'r a w:�r shoui<l be fQughc to chc realm of polilicol, as distinct from 
legal. dt:hatc:. They knew that even in tr iumph, war is Lr,agic. They did um 
seck to cncumbt·r witl1 legal doctrillt: the political i<Suc of wloccbcr to fight. 

·rhc.: Con sdcucion dm.·s nm tell Cungn·ss, the.Pr.csic.leut, Ol' �he:: people wh�t..�n 
war shouiJ be waged. h reserves to the political process the qucHion of 
whether tht exercise o( milit:uy forn· is good and right, ;ldUressing ins-tead 
the: l)UC-:>tion of ho .. o.· the lcg;tl p{,wcr tO wage war sbnuiJ be a.Jioca t�l. To 
say dlat the Prc�idc.nc ma y wage war under certain circumstan<:cs is not. 
therefore, to say that he should. 

In 1:he spt·ing of 1986. ch� Pr e<idem hdi<:\'cd that Lihya would continue 
in:: campaigu to ha.rm U.S. citiz<.�ns. Hl· sought to dcf(:nd ag:\in� such .au:acks 
by mconts of a preemptive: st rjke 011 14 April 1986. As a dcfcnsi\'c measure 
Ulhlcnakcn wirhmu a Jcdaration of \\'.ar b}• Congress, dJC str ik<.: a g:_iiu_st 
Libya v,,.;�s withln the :scopt· of riH-! Pr esident's constirmional wa r -makin g 
;n,ltltority. 
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19, 1'1•c Cmntltuttou expu:t.•lr �'"''''� tilt' •n\livi;l.:1l ):�tc� :.n au�*• I''Wtt to :rcr 1Utlic.a1ily \ll1rlrr 
t"lfigt'tll d .. �••1\tattt-ci.. u.s CONST •• An. 1. Sec. 111. d. 3 ("No u.u" "''.all, w•thout ,_. c-unnt•t � 
C.u·1:•ru. • u'-"1:,' i:u ,...,.,, vokn .&(tu:.lly inv.uW, tV "' ,v.ac:.h imnmtou �n.s�r .at will � .aclm1t 
'"drbr) .'Vr h Attk'lr::�: ol Con(<dcunv.. An. VI ("Nu �u\C' Jutl co�v·-gc ial :any w.at witbo.: dt( 
r:uttlC•t , • •  eo.grcu . • . unku wcl• JUit hr »nrnllr .,.,.,�,why rntnUM, 01 :dull h.avc rrC'ri,onl 
adv�'t! ,,(a lt'!rlllutiuu bc·ift� fcumC'd 1-ty worn(' .uc-ine J ,,.,J, .. u, ••• Ul""""' "''c.L sntc, ""d the d:u1�r1 h 
m imllllllt'l!1 :.\ ..... h• .. Jmll or .. dd .. y tlll lhco ' • •  c .... ar,tll''h • c ill! lor nmwht'd . . . "} 

Kit Mtltlol\' ''· M•'rl. 2S U.S. (12 Wl•r�1.) 1. 1J. {t&17). 
Rl. IJ. ,;,t �� 
8!. 'llt' l•mt CdJd, 67 U.S. W�. 410 ( IK()l) ((:mpl•a,.i:. l•• lt)iu.al), 
Hj. 1.1. 
flo!. u.�. C:ONST., 1\rt. I.$<-< �.Sci' (;lrr.nua. "StiCIIbttltculut; tbe W.u Vov.c-n flc.•)(llutian! ·n.c C.nc 

Fm l\tr"'-StriltSt: Rc:tlttettO"'· .. (.0 MINN I REV. I (IIJQ) 
� Co•t;•cu did thK: on \C'YC'r-.al OC'C'<l,iom clm-Jntt dte VteuJ,jt�• """'"' S«, � t, . • Odmx l'"""._,_.,nc.tt 

A•d.m•u•"-" Act. P.L �11·121, 0 5w 21).4 (1969}: fkftbM' AM"'�f"1,u0fl Act 1'7."0, P I  C)J,f11, 8l 
Su.t • ...., ir9&.'J}; lkfcmc PJC.'I('urcmt•l A, 1, J'.l- 91-.141,&4 Su1� 9lS (1910). !llp:-cni i"'Vt'ClJ;" AmM<UIC.: 
An., P L 91..652."" Sc-at. l'Nl (IY'IO): l'otrtp Mil�l<'f)' S:t!f!l ACI Exlelll.ton, P.L. 914i72. 84 St»l· 2:05:\ 
(1910), !\urplt:menul Al'f'rO{lrulieon-;, An • .t 197.\, l•.t. 9J..SO. 67 �uou. 99 (lm); Snt,t•ltnll'l!l .. l 
Art""Jiri.ulom. Act. I•.L ?J..S2.151 $uu. 130 (1Q?:\). 

M (l, lU i. CON ST .. Art. 2. � kc. 4 , 
fl7. V11u AIMync-. ··c�su�'· 1hr 11tnutr·nl, :wei du: I)1'"'CI to Dc:do�tr War; /1. Rcquir.t1, (," V1C'Ut:lm," 

121 lJ. I' A. I. 1\EV. I. 5 (1m): L. JII;N�IN. FOI\F.!C:N Al'rAII\� ANI> 1 I It CONSTITUTION Kl 
(1972) 

M. II  kf.<.:ORL>S ... , Jl9. 
611. 1. Jlt.N� I'I. foORFJ<:N AFFAIRS ANI> TilE C<X<<"IlTlll I(W 105 (1912) . 
w. Tbt\"' tbr rroblcr.• tbc w .. 1 �'''"*'l R�.M.IIutJUn W.t\ i•t\onJN • ., ""VC' u,.. .... T-1"e:, liM: w .. , l'"wC'n 

llc-..cJmlcou'• ,o��lr J..-t"-<"<Wt0ld •c-quf , ,. """ .. '' '"' tLc 1•ns11Jnu i' "et�t�tolt,uon'· ... ,,a C�tO\..,c;,... li:.IJ. 
··w�1 I'Mvt•r• ts}' l'be <.:l•d," Ill U.S. NAVAt.JNS1'1TU'I'J: l'J\0Cf•J'...t )INGS .:!lt(Sc-fHtl'ttiiCI tWI) 

IJJ. "Hclvcdnu •. ll.'la.mhrr 4 (14 �.:ru:t��l.IC', 17'.».1). 15 TBl:. 11AJ•J·Jt$ 01 JAMES MAOI:O:ON UJI\ ( 1%15} 
(T. M.1.K1t1, n. Hutl.;md,J. Su�"'· nl.). 

112, :U U.l'i ��� 32. 
'};l, Unt• «'UIIII!Wnl:llur l1:1) lt.Uijl)c-11tJ d1.1t th� t•r�Si\l<cn '\h,.llltl vlll.&lll \ ""8'o.,iu•u•l..wJ'I"'..II IW �Jy,,,..,.(' 

(or mlllu,ty Jl'tiun tlut will 1':\_'1�11!) IC"(j\lltl' l'UilSrt'1\iurul ll4 ciw1, ;n l•y o�ppH,pr:iu� before i1 I') 
cun;plrtC'It .. Wngl•l. 'Jiac PQWC'r ut' dM" b«llti .. ·r \{1 u� Milil.H) r\11'\.U AL,..,..J. .. 10 VA. J (N"I', 
I. I, .f9 {IW/;) T� pulthc._�J ._.,� .. ,,( 1l11:J sur(n!Oir U �lf-<'lr.Jt-ll\ Hown�t. •othll.l Wl '"� 
Coa1111UIMIII "''J!IOU t!ut ••"'-� • at�p I) k�.allT .w-�•)'· Ptolo"'u \l'ns!n � A-ho .n,:.urd th.at 
C'rong.1e'"'� <'M'u"'-.. 1 n �UfT .( tf't' t•tr,t�ktlt v.�t'c tP tt�re fohf' � •""-'•� of llll(rtl.ttKII!W l.tw, 
tiutt ;�. (,., j•�tltluotl jJUI):V>·u 1.u�lr .. , ••tMht")' prc�ouu,; i.u .,iJ �.�r JIJ.Iknn .. cy. u:nnoru.l .uq.,.•ftt.r'..:. "' 
nrtc•n-.·tllir�tl --� infl�c tfn· Jl>fiiiC')' or ..JN"<<ns>· or ;11 iun•if�" t:m•t'IIIIIIC'fll .. IJ, &c �� Lulorl. "Cet�'(TI 
W:.: :md <AtiWNlt(•n�l i\utlwiU)': lltdtl�n \Va: omJ r .... >q�UHt'JI .� ....... ·u ... I ).I U. I•A. L nEv. 10.15. 1071 
(19Rl>) 

'"'· .,.,,, ''··�'f· c .. H'i. 67 u.s. w�. <.tiu ( ul(.:l). 
95. W:1t\ith., "'11M.' Manu"'" �u-o�tttr," \J,S, NAVAl. INS'I'I'l ll I I I•UQCF.fDING."' �"J"pkinn•l 

1j.auua1 yiiJ .. to), 
�. t,7 u.s. .,. (;�I) 

---- "i' ----


