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The Constitution and Presidential
War Making against Libya

Licutenant David L. Hall, U.S. Naval Reserve

ince the Victnam war, U.S. militacy operations have been followed

by mtensive but short-lived debines about the constitutionality of the
wnilarecat use of military force hy the Presidenet The tonc of these debates
brciune expecizally urgent during the dovelopment of what has been called
a “compelient diplomacy™ wnder President Reagan. Opponents of
prosidestial war making have argued chav sinec Congress alone s
empoawered e decdare wae? the Prestdent exceeds the scope of his
constitutional suthority by employmg terce zbroad without a declaration
ol war. Propanents of the President’s actions have clanmed thae his anthority
a5 the navon's chief exceutive and a5 commander in chict* of vhe armed
forecs jusuifies his acutons. Superimposal over these constitutional debates
have becu satutory wrangles about the President’s compliamee wath the
rryuirements of the War Powers Resolutions which was enacted in 1973,
Some observers have found the legal isues o be cither overwhelming oc
ireclevant; alter che Greaada inteevenuon, the Walf Streer Joernal wished the
lawyers would “shat up. ™ Nevertheless, she stakes in these debites are quite
high: au issue by not only the question of which branch of yoverment is
constizntionidly empowered 10 make war, but alse the brouder question of
how scriously the Constitmion is to be creared in determining the
slistribution of was powers.

Qe soucce of confusion aad incoherence i the post-Vicmam viar powers
debites bas been the failure of many participants to disunguish the quesuon
of whether the President's acdons were lawful From the guestion of whetia
they were wise.? This article is abom the former: it secks o determine
whcther the ciccumstimees under which the Constitmion permits the
President to vse military foree, wisely or not, were present during the 14

Apcil 1986 :ur sicikes against Libva.

Licutenant Hall scrves as an air imelligence olficer with Nuval Reserve Pateal
Wing 6393, NAS Willow Grove, Panmsylvinin. He receivad an ALK, degrce from
Daronotuh College, an M_P_P.M_ Irom Yale University and hokls an ML and o
J.D. front the Uuiversity of pennselvania.
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The Libya Mission as a Case Study

On more than a hundred oceasions since the Constitutionzl Convention
of 1787, Presidenms have waged war withou: a congressional declaracion ®
During one such nndeclared war in Viemam, same conuneneators insisted
that che President’s use of force was not lawful.? Orhers, suchuling several
conrts, " argucd thae the Presideni s use of force in Vietnam was authorized
by the Tonkin Gulf Resolution," us well as numerous appropriations and
draft enuctincats. Even those who contend that the Viemiwn War was
uncatstitttional acknowledge dhitt at least sese aspeces of the war, such
asits financing. were authorized by Cougress. For these eritics, the argument
that the Vietnuin War was unconstitucional is based solely on the absenec
of a declaration of was.

In spite of this criticism, post-Vicinam presidenrial war making hays been
accampanied by less congressionul amhorizanion than was the Viemanm War,
The introdneiion of U.S. Marines into Lebanan in 1982, for cxanple. was
only authorized by Cangress in 1983 by the Muitinational Force in fcbanon
Resoluion.2 The 1983 intervention in Grenada™ wis also preceded by no
express congressional astharization. Similarly, the anly formal cantac
between the President and Congress on the question of the 1986 wie steikes
against Libya took place several howrs before commeacement of operations
and did o resuli i any forsa of congressional appraval, cither express or
implied, The Libya mission's thus provides an wnatmbiguous facival situation
agrinst whick to test the scope of the Presideut’s constitational war-muking
authority. tf some form of peestrike congressional authorization (whether
or nat a decluration of war) was vequired by the Constitution, then the
President’s conduct on 14 April 1986 was cleatly vuconsticusional. I nou,
then the Presidemt’s action was underesken within the bounds of his
constitational aurhority.

The Libya Missionts

On 1he marming of 27 Decomber 1985, errorists atiacked and kilked
civilians, jncluding five Arericans. in the Vienna sud Rome airpores.t The
Abn Nidal twrrorist group was widely suspected of exceuting the ateack.
Abu Nidid was linked by a 31 December 1985 State Deparument seudy o
the gavernment of Libya.? Specifivally, the seady found a *likelihood™ of
support from Libyu in the form of “financing, safchaven and logistical
assistance. "% Libya denied involvement in the Rome and Vienna attacks,”
even as it praiscd them. On 29 Deceriber, the Libyan press agency. JANA,
termed the Rome and Vienna anacks “heroic.”"® By contrast, Yasir Arafin,
chairman of the Palestinian Liberation Organization, condemned the
ateacks. 2t
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Despite Libya s denial, the United States accused Libya of purticiparion.?
A State [epartment report issued 8 January 1986, suated: “TColonel
Muammiir ¢}-] @addali has uscd rerrorism us onc of the primaiy instrunients
of his forciga policy and supports radical groups which use terrorist
tactics. - . . @Qaddafl has provided safe baven, money xud arms to these
rroups—including the notorious Abu Nidul group. . . - Libya’s support has
braadened 1o include leogistical sapport for terrorist operatiouns. For example,
Libya provided passports to the Abu Nidal meimbers respensible (or che {27
Decermber 1983] atrack on the E] Al counter in Vienna. "2 Although Qaddals
at firse denied the State Deparunent’s ullegations, he later procluined, “t

declare that we shall rruin [verain groups] - . - (or terrorist and suicide
missions and . .. place «ll weapous needed for such missions 31 their
disposal. . . . Libya is a base foc the liberation of Palesting, ™

The United States breughe punicive meusures againse Libya, imposing
trade restrictious und {reczing Eibyau governmenc assets beld by ULS.
hanks.2 Rumors ran bigh abour the possibility of miditary operutions.
Secretary of State George P. Shuttz and Scerctary of Defense Caspar W.
Wembergee disagrecing over the advisubility of such action. Secrciary
Weinburger dispeted the suggestion of Secretury Shultz that militacy action
egainst Libya showld be undertaken in the absence ol data absolutely
confirming a direct coneetion becween specifie terrorise sices and Lihya %
Seercaary Shultz said thin che United Srates “cannot wair for ahsolute
certainty and clarity ™ as a precondition fer miliciry action.? Ie added, “A
ration ittacked by werrorises is permitted [hy intetnacional luw] 1o use force
ta preveat or preenpt future acacks, 1o seize terrorists or 10 rescue it
cicizens when no other means is available, " Srcretary Weinberger, on the
other hand, criticized chose pursuing “‘instant gratification from some kind
of borubing attack wichoue being 100 worricd aboaut the details. " He taisvd
“the basic quostion of whether whit we ute doimy will discourage und
diminish terrorisin in the fuaee, %

By the ¢ud of March, three WS, ireralt cornees, she Coral Sa, the
Saratoga, and the tameres, and their battle groups were operating in the
Mediterrncu, aud 1the Peptagon waneounced plaus for naval air operations
over the Gull of Sidra® Libys cousidered these activities w be pravecative
heciese it claimed che entire 158,000-s¢nure-mile Gulf us parc ol Libyan
tereitorial waeers. ‘Fhis teeritorial dispure bad led, m August of 1981, o the
downing of two Libyan SU-22 tigh:crs by two U.S. Navy F-14 ighters,
On 24 Murch 1986, during U.S. nuval air operations over the Gulf of Sidra,
Lilyan shore batterics taunched surface-to-air missiles {SAMs) aguinse U.S.
airerult. The missifes missed, and U.S. naval forces retaliated by attacking
the radar insaallation at die SAM site with HARM anticadianon missiles
from naval aircratt. Later chat day, naval aircraft launched Harpson missiles
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against a Libyan La Conbatiante-class fast-artack craft, sinking ic. U.S. Navy
aircraft aso attacked o Libyan Nanuchkasclass corvette praceeding toward
the carcier task force.? In addition, the guided missile crutser U.S.S.
Yorktownt launched missiles agaiost a second La Combattante fast-itiack crafi
that had proceeded o within wn miles of the task force. On 25 March, Navy
atrcrafi attacked a second Nanuchbe-class corvette, leaving the vessel dead
tn the water and alire-® Fornwr Seeretary of the Navy John Lehman has
reperted that a totid of three Libyan crafe were destroyed st On 27 March,
President Reagan reported to Congress by letter thae che naval exercises
in tse Guit of Sidra had ended. That same day, the Arab League’s Council
of Ministers denounced U-S. uctions in the Galf of $idri.® Colone] Qaddafi
claimed victary ¥

®n 5 April, terrorists bombed a West Berlin nigheclub frequented by ULS.
military personnel, killing a civilian woman und an American soldier, Army
Sergeane Kenneth T. Ford, and wounding scores of othur Americans.
American offcials in West Bertin declared a *'definite, clear connection”™
between the bombing and Libya 2 Robert B, Qakley, head of the Suate
Department’s counterterrorism eftice, stated that che bombing “'fit the
pattern”’ of Libya-~sponsorcd terrorisin® West German officials focused
their investigation on reports thitt the Libyan People’s Bureau in Ease Berbin
hud used its embassy stacus to provide logisitcal support to terrorists
operaung in Wese Berlin! Erance expelled twa Libyun diplomats zcensed
of participating in the plansing of twrearise actacks ugainst Armericans in
Europe.2On 9 April, President Reagon held i press conference during which
he atmounced thie the United States had “considerable evillence™ indicating
Libyan support for terrorissn against Anericans.® The President smnoanced
his ineention 1o act militarty 5f further incelligence esesblished a cdircce
connection hetween Libya and the terrorists. “We're going to deferd
ourselves,” lie sard ™

Euwcly ou 14 April (15 April docal) 1986, U.S. forces exeanted air strikes
against Libyan targets. Air Foree A1 atreraft bombed targets in and around
Tripoli: the military side of the Tripoli airport, the Libyan Excernad Szeurity
building, the el-Azziziya milttary barracks (including the compound of
Libyan leader Colone]l Muammar ¢l-Qaddafi), and the Libyan commando
training center of Sidi Bilal ® Navy attack aiterafc bomnbed milicary targess
tn and around Benghazi. including the Benina atr base and the Junahirtya
barracks.® These targets bad been seiccted to “stop Qaddafi’s direetion of
and support of ntemational terrerism. ™ U.S, aircraft ¢ncountered
sigmficant resistance from SAM bareries and antiaircraft artillery. 4 for
undeeertnined reasons, one F-111 was lost. as were its two crewmen, Air
Force Captains Paul F. Lorence and Fernando .. Ribas-1Jominicei, Some
residential neighborhooeds in Tripali were damaged in the ateack,# although
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accounts differed as wo wbether the dimage was caused by U S. bombs or
Libyan SAMs returning to earth undetonated.®

Seererary Shulez siated at the press conference aumonncing the operinion
thar che strikes bad been ordered as the resah of “irrefutable’ evidence of
Libysm involsvenient in the baombing of the West Berlin ¢luh.5! e said that
the strike was necessaty to deeer future Libyan support of terrorism,se |f
you raise the: costs Job terrorsm ). he stated, "you do somebing chac shouid
eventually act as a decerrent, And tha iy he pritaaey objective, 1o defend
vurselves bodiin the inniediate sense and praspectively. ' President Reagan
addressed the nxtion 1o canfirnt thae Libyu had pliyed 2 “dircet” role in
the Berlio bombing; be said chat “Libya™s agents . . . blanted the borb.™*
President Reagan stated thae the air strikes were conducted in retaliation
terahe Libyan role w che Berlin bombing and were **preemptive” in nature. %
“Se)f-detense is not only our right, it is oue <y, he said

The Libya Mission and the U.S. Constitution

The Constitation's Framers did not want the Psesident to be the King.¥
tndewed, the Articles of Contederation, ratified just six ycars betore the
Constitutional Convention of 1787, did wot provide for u national exccutive
atall. (tis cear, then, that the Framers did not mean to render the President
omnipotent. |1 is equally clear, however, thut they did not mean for the
Pressdent to be an impatent, dtalar execuuve. The Framers did name the
President commander in chicl” of all military forces, gt the President
exccutive pawer, and desspnate hing the prinary agent tor the conduct of
Joreigt alfairs. Ou the ocher band, the Frunicers granted Congress the powees
to declare war and o racify or withhald ratificacion of the Presiclent’s
treaties. thus inviting a “strugple For power™ in che arca of foreign
relstions.® The fuct #s that the rerord of the Framers® debase en war powers
1s 50 witlc-raneing #nd inconclusive thac propunents of cach vicw can fiwd
signilicani suppast in de reoord. Supreme Court Jostice Jackson nowed in
1932: ““Jasi wha our Furelathers did eavisioi, or would have envisiened had
they foresecu moder: concistions, must he erived fram macerials almeost
as enigmaiic as the dreams Joseph was called upon to nterprec for Pharaoh,
A century and ahall of partsan debate and schokicly specalation vieds no
nctresult butonly supplies mare orless apt quatations from respected sonroes
an vach side of any question, They lurgely cimcel cach other, ™

The spare record of the constitntiona] debate dues not comain o definition
nf the powers of the conmnander in chicl, This silence ts consistent witl
the culkcctive ambivalence expressed by the Framers about the war powers
in generalz the President. on the ont hand, shonld voc have unfertered war-
makiny power and, an the other. shoukl be able to respond to criscs affecting
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natienal security. Alexander Hamilton, who favored a strong cxccutive,
attempted to reconcile the tension in che Framers’ ambivalent view by stating
thac the: Pregident was 1o have the direction of war when authorized o
begun.' 6" This remark can he taken to mean that the Presidenc can direct
a war “‘only alter it has heen commenced'™2 by congressional declaration.
Indecd, Jamnes Mudisen emphasized the distinction between the President’s
power “‘to condurt a war® and Congress’ power 10 decide “whether # war
ought to he commenced. continued, or eoncluded.*®* Bot Hanilton's
statemee contemplates the possibility of congressionally unauthorized war
by cswablishing the disjunction, “authorized” or othcrwisc “'begun.”
Hamitton cxpressed his positien more clearly when he wrote: “[I]uis the
peculiar and caclusive province of Congress, when the nation ik at peace to
change that state into 4 stace of war; whether from calcalations of policy,
or from pruvoctions, or injurics received: in other words, it belongs 1o
Congress only, 10 g to 17w, But when a foreign nzation declares ur oprenly
and oucwardly nuikes war upon the United States, they are then by e very
fact ahaady at war. and any declaration on the pare of Congress is mugatory;
it is 3¢ least uwnccessury. "™

Flamilton anl the vther Framers did not consider war co be unlawful in
the absence of cxpress Iegislative authorization; undeclared war was well
known to the Framers. Indeed, between 1700 and 1870, declarations of war
privt 1o hostilicies only vceurred in one case out of ten. ... 7% The issuc
of whether to wage undeclired war arose iu the carly years ol the nation.
101798, for cxmnple, President Adams embraced the suggestion of Seercrary
of War Jamies McHenry to net seck a congressional declaration of war
against France and instead to engage in a “qualified hostiliry. ™" which, “*whijc
it secures the objects cssential and preparatory to a siate of oper war,
involves in it the fewest evils. . . 7%

So the Framers' collective point of view lies away from the extremes:
war is not reeessarily illegal when undeclarel®? and the President is neither
omniputent nor impotetst. From  this context cincrges the rule tha,
regardless of whether the President may engage lawtully in offensive
sustauined war, ke muy aceunilaterally in an emergency to defend the security
of the Uniied Staies without congressional approval.® The validity of this
gemcralization is not subject to serious doubt. tndeed, it was James Madison,
other wise disinclined to gram the President war-making powcer, who moved
the Constuutional Couvendon to delete language in the draft Constitution
empowering Congress 1o “make™ war and t replace it with language
geanting Congress the power to “declare " wir. Such a change. said Maduor,
waould Jeave “to the Fxccutive the power to repel sudden aczacks.”™
Madison's motion carried, indicating than even in withholding trom the
President the royal prerogative w declare war, the Framers granted the
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Eresidemn some snwasure of power w0 defend the national sccurizy without
4 congresswonal declacation of war.

Althongh this power to defend™ was ttor conferred on the Presiden: by
the cxpress lamguage of e Conscitution, it has been recognized by the
courts, i Overand v, Hallis, 7% the federnl Discrict Court ruled on che [awfuiness
of President Picrce’s approval o 1854 of the saval bombardmenr of
Greytowu, Nicatugua, in response 0 the failure of die revolutionary
governnent ro make reparadons to Americans harmed by recent violenee.
"The question whether it wiss the dnty of the president ra incerpase for the
protection of the citizeans st Greywwn against an irresponsible 1nd
maravding commmunicy chat had established iesclf there, was a public political
question, in which the goverument, as well as the citizens whose inweresty
were involved. was cancerned. and which bedonged to the executive o
decermine; and his decision is final and conclostve, and justified e detendant
[maval officer] 1o the exccution of his oeders given throngh che sceeceary
of che pavy.™

In the Prize Cuwes. the Supreme Count found Presideot Lineolo's naval
hockaide of Southern ports to b fawful and stated: “If i war be made by
invasion of a foreign nation, the President ic nor only authorized but bound
to resist foree by force. He docs nor initiate cthe war, but is bound to accepe
che chullenge wichone waiting for any sprcial legisfative authoriey. ™ The
Supreme Court’s interpretation in the Prze Cases is consistent  with
Hamilton's view ol the Presidenc’s wiar-making power. 1t is now iximuatic
chat anothee sation’s initicion of hasriliries against the United States
(trcluding .S, cidzens and theic properey) justifies onilaweral delensive war
making by the Presideat. As o coroliary, the Presidem s consticovionilly
anthorized w dewermine whether oe wor the United States is invplved i
# sittation justifving the use of force for defensive purposes ™

Onc indication ol how the Founding Fathers viewed presidencial wer
making is the wromer e which the carly Presidens excercised theie wire-
nitking power. President Washington  was  provoked in 1794 hy the
vsrablishment by che British of o fort ewenty miles inside the western
boundiiry of the United $S1ates. Without counsulting Congress, he caused the
loileaing ordee to be issaed to General Wayne, Commander ot the Western
Deparement: I, cherefore. in the course of your operations againse tie
lndizst encny, it shoukd become accessiry to dislodge the [British] pary
st the {lart located ac the} vapids of the Miami [River], vou are herchy
authorizeds 1o the name of the President of che Uniced States. 1o do i’

Early in tos prosiduncy, Thonaas |efferson, who viewed the congressiona]
powcer to declare war as an Pelfeciual check to the Pog of wai, " ardered
the Navy 10 defend Amccicsn cammercizl vessels in che Mediterrancan
against the Barbary pirates wichout congressiona] declaration of war.
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Censcquencly, the 12-gun tender U.S.S. Tinterprise engaged ancd caprored a
fd-gun cotsair of the Bey of Tripoli, On 8 December 1801, President
jeflerson reported to Congress in his Fiest Anuual Message: T sent a small
squrdron of frigaics into the Mediterruncan, with assurances to that Power
(the Bey of Tripoli] of our sincecc desire te remain in peace, but with orders
te protect our conuncree agaiast the threatened attack. . . . The Bey had
aleeady declared war. His cruisers were out. Two had arrived at Gibrultar.
Our cammerce in the Mediterranean was blockaded and char of the Atlantic
in peril. The arrival of eur squadron dispelled the danger. One of the
Tripolitan crutsers, having fallen in widh and cngaged the small schooner
Entarprise, conmmanded by Lieurenang Sterret, which had gene as a tender
to our larger vessels. was captured. after a heavy slavglner of her men,
without the loss of a single one on our part. . . . Unauthorized by che
Coustitution, without the sanction of Congress, ta go beyond the linc of
defense, the [Tripolitan] vesscl, being disabled from commiting further
hesulitics, was liberated with its craw. The Legislature will dovbuless
consider whether, by aurhorizing mcasures of offense also, rhey will place
our force on an cqual footing with that of its adversaries, 1 communicate
all matenial informatton on this subject, that in the excercise of this impertimt
function conlided by the Constitution o the Jegislature exclusively their
judgment may form itself on 4 knowledge and considerarion of every
circumstance of weight.”7*

This message suggests no doubt in President fefferson’s mind zbout his
authority to commit naval forces 10 combat for defensive purposes in the
face of de facio war witheut a congressiona) declaration of wir. Tt also
sugpests that President Jefferson rvcognized a prohibition agaivst
presidential war making beyond che scope of 1acrical «wlt-defense in an
engagcment comeaced by the encmy. This luteer appeacance, bowever,
is misleading. What President Jeflcrson did not repact to Congress is dhat,
without congressivnal anthorszation, he had ordered the squadron 10 which
the Farerpsise was attachied to engage Barbary naval forces. On President
Jeflersan's behulf, General Samoel Smith, Acting Seeretury of the Navy,
wrote o Commodore Richard Dale on 30 May 18010 “Recent accounts
reeeived from the consul of the Uuieed Siares, employed near the cegencics
of Algices, Tunis and "Tripoli, give ¢anse to fear, tha they will aeeack our
commerce, if unprotected. within the Meditermimean; but particularly, such
appreliension is Juscficd hy absolute threats en the part of the Doy of
Tripoli.

““Under such circumstances, it is chought probable, that 2 small squisdeons
of well appointed fragates appearing belore their ports. wilt have w 1endeuey

'HI’.‘}' ﬂ!‘ll’j I)E:l' iwre i.l'llcT‘I:I'l.“F:Hf.
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to preveent their breaking che peace whici: has beenr made, and which has
subs'isted for some years, between them and the United States.

“Itisalso thought, that such 4 squadron, commanded by some of vurnwst
gallant officers, knowa o be siavioned in the Meditercancan, will give:
confidence to our merchants, and wend greatly e increase the commcre:
of the coutitry within tiose scas.

“T am theeeflore instriacscd hy the President to direcr, that you procecd
with all possible ¢spedition, with the squadron under youor command, to
the Muditerruanean.

“ . [S]bould you find on your arrival ac Gibralear. that all the Barbarvy
powees have declared war against the United States, you will ghen distribuee

your force in such a manacer, as your judgmenc shall dircer, so as bese to
protect our comneres and chaseise theic insolence—Dby sinking, burning, or
destroving their ships wod vessels wheeever you shadl find them. The hevter
to cnable: you to form a just determinatian, yon are herewith Furnisliesd with
a correct stare of the strength and situation of cach of the Barbary powers,
The principal strength you will sce, is i of Algiers. The force of Tunis
mud Vripoli is vonteruprible. and might he crushed witle any one of the
frigates under your command.

“Should Aigicrs alonc have declared war against the United States, you
will cruise off that port so as cffcctually te prevent anything from going
i or coning o, and you will sink, hurn, or utherwise destroy dheir ships
and vessels wherever you find them.

"Shauld the Dey of Tripoli have declarad war, (25 he Las threatened)
against the United States, you will then proceec direct to that pore, where
you will lay your ship in such a position as cttecmilly to prevent any of
cheie vessels from going in or ouc. '™

Wanythingis clear from che message from Seerceary Smith 1 Comniodore
Pade, s thay Presiden: Jelfetson viewed Dis authoriry as. extending to
proemprive war taking against farcigr powees Gt had displayed hostile
intent. Prassident Jetterson’s view thus appears similar to Presidem Reagim’s.
Nuither Peesidan was required 10 obtain congressional sachorizion prior
to the employment of armed foree o detend .S, ciiz.ens or propeny from
insminent chreat.

The eationale for this rule is that the cxiprency™ of circmmstances juseif cs.
the President’s action. Interpreting the Milida Act of 1795, the Supreme
Court stited in 1827: "We ure all of opinion, that che anhority ta decide
whether the exigeney has arisew, belongs exclusively to the president, and
that his dectsion is couclusive upou all other persons. We think tlun this
construction necessitrily resulis fram the natuee of the powarieself. . . . The
powcer isell is e be exercised upon sudden cmergencies, vpon great
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occusions of state. and under Circumstances which may be vital w the
existence of the Union. '™

The Court’s reference to “power™ is not free from ambiguity. On ihe
one handl, che Court held that the Militia Aci of 1795 centerred on the
Prosident statutory power to detetmine the existence ot a unatioral
emergency. Thus the Courc may have inzended to limit irs holding ro the
President's statutory powers, granted by Congress. @n che other hand, the
Court found that the President as chiel executive and commaniler i chicl’
“is necessarily constituted the judge of the existence of rhe exigencys, in
the tirst instance, and is hound to acr acconding ro his belict of the faces.™!
The mast natural interpretation of the opicion is th:u the Court Tound the
Presiddent so etmpowered under both the Miditia Ace of 1795 and the
Constitution. The Supreme Court was mere clear in 1863 when the siune
question arose in the concext of the Civil War: “Whether rhe President
in [ulfilling his duties, as Commander-wi-chief, in suppressing an
insurrcction, has met with such armed hosrile resisunee, aud a civil war
ol such alarming proporticns as will compe! hint o itecord 1o them the
character of belligeremes, is a gnestion o be deeided by fum. . . "2 Thas
the President is cousticutionally :wsthorized pot enly to defend agiinst an
immincut threat @ the Jives or property of U.S. ciizeas, bat ulso to
determine whether a threacis sufficiently imminent to juseaf y the use of force
without a congressiounl declacation of wir ®

The provouncements ol the cowrts do not sugyes, however, that the
President’s power to wage def ensive war unilaterally is without limit. Since
Congrostexcrcises the powcer of appropriation*! Congress cam refuse to fund
disapproved military activiey tndertauken by the President S Morcever,
Caonpgress possesses the ultimate svecapon: impeachment of the President for
“high erimes imd mistlemeanors. " However, although a tew commentators
huve read Congress” poweer o declire war as incorporating a vero-like
powrer 10 “‘declare against @ war,” no authoritative source supports such
a concluston. Tudeed, the Framers unanimously rejected a propesal to grant
Congress the power to declare war “and peace.”™

Thisbalanccofpowerisnot altogether satist'ying to those concerned about
the practical cffectiveness of coungressioamal checks on the President.
Prof esser Louis Menkin bas remarked: “No one ¢an disentangle the war
powers of the two branches, includiug their powers to act towards the
coenvy ... | But such an arrangemwent of] power often begets a race for
tnitintive and the Fresident will usually ‘gee there firse”"® A guileful
President would experience littte difficuity identfying or even creating a
thireateniug incident abroad that would be suiticiently provocative: to justif v
the use of toree. Similarly, a cynical President might find it expedieat to
undertake an of fenvive nuilitary campaign and simply label it a defensive,
procruptive acon, Although Cougress might have the power under such
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circumstances to bar the use of federal funds for combat, it might aiso lack
the political will 1o da so. The Presidenr’s power to commit forees to combat
in the natne of pational defense thos would presene Congress with a fai
accompli, 4 war 10 be ernnaaed by congressional vore for withdrawal shece
of victory. War would become, i euchs # situation. us Madison nezed, “che
troe nurse: of execuuve aggrandizement, ™

The Supreme Court addressed this concern in Martin . Motr by tejecting
he presumption of presidential guile and cmphasizing the penaliics for abnse
of pawesr: VIt is no answer, dut sueh @ power may be abused, for there
ic no power which is not susceptible of abuse. The remedy (or this, as well
as for all ucher officid misconduct. i it should occur, is to be found in the
Constiwation itsell. fn a ftee government, the danger must be remote, since,
in addition o the bigh qualitics which the cxecistive must be presumed to
possess. of public virtue, and ionest devotion to the public imerests, he
frequency of clections, and the watchfultess of the: represewatives of the
pation, carry with them all Uw checks which can be usetul to guard against
usurpation of wanton tyeanny. ™ In short, the Matr Court was uot willing
w assume sn abuse of power by virme of the exerase of power. Tu the
conirary, the Court found thiat as w macer of Litw, as opposed o polities.
ihe preswupuon worked in the President’s Favor.

The Constitution waz not designed to predetermine o palitieally salislying
hakuee of power. Radier. the constitutional allocation was maint o
establish the Jegal limits within which the polttical pracess might produce
such an cyatlibrium, This is 1o say thas the Constitution set bunudarics
beyaud which the President and Congress may ot firay duting a political
clash over the propricty of the use of ferce. The political guestions rarsed
by President Reagan's wnilxteral decision to use military force agains: Libya
in 1986 included whisther ihe decision was inocally souad, whether it would
enjov domestic popular suppori, and whether it would serve tlie sirateygc
and diplomatic uterests af rhe Lnited States, The constitmion:l issue was
muci more narrow: whether the President acted within the bounds of lus
authoriey w make war unilinerally, & question thut can be answered wichout
reference to whether the Presidend's actions were politic or wise

By 1936, President Reagan had been advised that the govertmaene of Libya
hatl supported terrorist attacks on Americans in Vieana, Rome, and West
Berlu, This pattern of aggression by Libya against Americun cittzens
arpguably cxtablished i swace of de fucto war between Libya and the United
Sutates. Whether or nota state of war existed, the Piesident’s inf onmation
snpported the inference that Libya had undereaken a course of action tay
bad barmed Americans. This course of conduct suggested 1 continu.ng threat
t Americans from Libya. The Prasidsnt ceuld have presented this
wf ovnation to Congress, secking a declaration of war. But he did not,
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considering the threat to Amen'cans sufficiently immincent te justify the usc
of force without a congressional declaration of war.

Critics of the President’s decision W use force against Libva might argue
that the President’s determination of junwinent thiccat was too tenuous to
be entitled to coustivational sanciification, The President, they would claim,
did eor have in hind uny indication of @ speaific terrorist attack to be
execuied againse Americans on any specific fature date. They would say
that what the President had, at most, was a generalized indication that a
werrarise attack against Amnericans might be exccutcdsometime i the future.
The critie:s wonld arguc that for the President wo characterize such a future
attack as imminent because inevitable, would be hyperbolic justification;
a standurd of incvitability would graat the President carte blanche to usc
his defensive powers 1o initiate a military offense. The air scrikes against
Libyq, they would conclude, were labelled defensive but were in fact
offensive and therefore unconstitutianal.

The answer ro this criticism is that the Constitution does not assign a
specific deadline or minimum probability level as the stimdard todctermine
when o thread is sulficiently immineat to justify presidential war making,
The Constitution did not require the President o certify to Congress that
Libya would have attacked Americans abroad in May of 1986, far example,
but tor his precmptive strike in April. [fanything is clear from the Framers'
debates and the courts’ infrequent clarifications of the coustitutional war-
making powars, itis that the Constitution establishes no such fixed standard
to mark the timit of presidential war-maks'ng authority. No authoritative
source suggests that the President must resolve uncertainey in favor of a
potentiully hostile force by doing nothing. Rather, the Constitution allows
the President wide latitude to decide if an imminent rhreat, however
taanifested, is too grave to await a congressional declaration of war and
to determine whather the actions of a foreign state have created a situation
requiriug 3 military responsc.9 What this means is that critics of President
Reagan's actions againse Libya in 1986 misdirect their criticism when they
argue that the air scrikes were unconstitutional; to the extent that they
opposc the President’s use of foree, they should focus their objections on
the wisdom of his actions.

Just as President Reagan was authorizad to identify the chreat posed by
Libya in 1986 wd to order a delensive action, so e was empowered to choose
the tactics best suited 1o uchieve his objectives. President Reagan chose to
respond to Libya's support of terrorism by means of air strikes against
commimd, control, antd communication (C3) facilities used by Libya to
conduct terrorist operutions. He sought o wccomplish two stated purposes:
dcterrence, in the form of reraliation for ;;1.5: attacks, and prcemption, in
the form of nencralizing the terrodists’ CF capability. Critics could argue
that such purposes are actuzily of fensive and thurefore urauthorized. The
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critics would have 2 peint 10 che extent that a legally meaningful distincrien
between offensive and def ensive force isnot self-evident, [udeed. the Navy's
Maritinte Stratepy® is itsclf it good earaple of how a defensive sirategy
can yicld osiensibly offensive racties, By raking the fight to the enemy 10
defend U8, wllies, pursvant to the Mariime Sirategy, the Navy would
engagge inapparenddy offensive operationy against Sovier egets, Thus migh
i defensive milicary operation appuar, o isolation, o be ot fensive.

fowever, as the Supreme Court noted in the Prize Cusee® the
Constitution sesobees this ambiguiny in the Presidest’s favor: o s the
Iresident who decides when the wational security is jeopardized; it is the
TMeesdidene who decides on the appropriate detensive reactton. The abidiey
vo make this sort o devision is the very essence vl the constitutional power
and duty to defend. President Reapgan's decision 1o employ air power te the
ends of dererrence and precmiption of weerorist was a decision wuse: milivary
foree o address o threat to national sccurity. His acrions were thercfore
unilestaken within the limits of his w nstitutional authority.

The Framers of the Constitution didd ne establish a clear bawdary to
martk the limics of presidential war-making authority. They did net foresec
the Vietnam War, the deaths of 241 U.S. Marines in cheir Beicur barracks
in 1983, or the deaths of 37 sailors aboard ¢he U.S.S. Stack mn the Persian
Gult in 1987. Lacking perfect foresighy, they left the hard gneston af
whether o« war shoulsl be foughe to the realm of political, as distinct from
legal, debate. They knew that even in trzumph, war is tragic. They did o
scek o encumber with legal doctring the polivical issuc of whether to fight.

The: Consticution does not tell Congress, the Prestdent, o the propile swhen
witr shonld be waged. Ie reserves to the political process the question of
whether the exercise ol military torce is good and righe, addressing inziead
the: Gucestien of how the legal power to wage wir should be allocated. Ta
say (hat the Presidenc may wage war under certain circumstances is not,
therefare, to say that he should.

In the spring of 1986, rhe President helieved that Libya world continue
its campaiga 1o harm ULS, citizens. He soaght to defend 2gainst such aracks
by means of 4 preemptave strike on 14 Agpril 1986. As a defensive sncasure
mderesken wichour a declaration of war by Coungress, dic strike agains
Libya wus within the scope of the Preside m's constitutional war-making
aathority,
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