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To:    Staff Judge Advocates

Subj:  JAMGRAM - New UCMJ Changes: (1) 12 Member Capital Juries and (2) New Blood Alcohol Content (BAC) Limits for Article 111 Cases 
1.  The FY02 National Defense Authorization Act includes important amendments to the UCMJ.  One provision requires 12-member courts-martial panels in capital cases.  This provision will apply beginning with offenses committed after 31 December 2002.  The JSC will be writing the procedural rules applicable to this change in quorum requirement.

2.  A second provision changes the blood alcohol content (BAC) limit for the offense of drunken operation of a vehicle, aircraft, or vessel, from 0.10 (previous level) to the applicable BAC limit for the state in which the offense occurred.  This change became effective for offenses committed after 28 December 2001, the date that the President signed the bill into law.  While one is tempted to assume that this provision is an assimilation of the applicable state DUI statute, as occurs in prosecution of civilians arrested for DUI on federal installations, it is not.  Only the BAC limit is assimilated and not the other defenses, evidentiary standards, or even the elements of the state offense.  

3.  The text of the UCMJ amendments follows:

Subtitle I – Military Justice and Legal Assistance Matters

SEC. 581. BLOOD ALCOHOL CONTENT LIMIT FOR THE OFFENSE UNDER THE UNIFORM CODE OF MILITARY JUSTICE OF DRUNKEN OPERATION OF A VEHICLE, AIRCRAFT, OR VESSEL.

     Section 911 of title 10, United States Code (article 111 of the Uniform Code of Military Justice), is amended –

(1) by inserting “(a)” before “Any person”;

(2) by striking “0.10 grams” the first place it appears

 and all that follows through “chemical analysis” and inserting “in excess of the applicable limit under subsection (b)”;

(3) by adding at the end of the following:

“(b)(1) For purposes of subsection (a), the applicable limit on the alcohol concentration in a person’s blood or breath is as follows:

     “(A) In the case of the operation or control of a vehicle, aircraft, or vessel in the United States, such limit is the blood alcohol content limit under the law of the State in which the conduct occurred, except as may be provided under paragraph (2) for conduct on a military

installation that is in more than one State and subject to the maximum blood alcohol content limit specified in paragraph (3).”

     “(B) In the case of the operation or control of a vehicle, aircraft or vessel outside the United States, the applicable blood alcohol content limit is the maximum blood alcohol content limit specified in paragraph (3) or such lower limit as the Secretary of Defense may by regulation prescribe.

“(2) In the case of a military installation that is in more than one State, if those States have different blood alcohol content limits under their respective State laws, the Secretary may select one such blood alcohol content limit to apply uniformly on that installation.”

“(3) For purposes of paragraph (1), the maximum blood alcohol content limit with respect to alcohol concentration in a person’s blood is 0.10 grams of alcohol per 100 milliliters of blood and with respect to alcohol concentration in a person’s breath is 0.10 grams of alcohol per 210 liters of breath, as shown by chemical analysis.”

“(4) In this subsection:

     (A) The term ‘blood alcohol content limit’ means the maximum permissible alcohol concentration in a person’s blood or breath for purposes of operation or control of a vehicle, aircraft, or vessel.

     (B) The term ‘United States’ includes the District of Columbia, the Commonwealth of Puerto Rico, the Virgin Islands, Guam, and American Samoa and the term ‘State’ includes each of those jurisdiction.”

SEC. 582. REQUIREMENT THAT COURTS-MARTIAL CONSIST OF NOT LESS THAN 12 MEMBERS IN CAPITAL CASES.

     (a) CLASSIFICATION OF GENERAL COURT-MARTIAL IN CAPITAL CASES. – Section 816(1)(A) of title 10, United States Code (article 16(1)(A) of the Uniform Code of Military Justice) is amended by inserting after “five members” the following:  “or, in a case in which the accused may be sentenced to a penalty of death, the number of members determined under section 825a of this title (article 25a)”.

     (b) NUMBER OF MEMBERS REQUIRED. – (1) Chapter 47 of title 10, United States Code (the Uniform Code of Military Justice), is amended by inserting agter section 825 (article 25) the following new section:

“§ 825a. Art.25a. Number of members in capital cases

     “In a case in which the accused may be sentenced to a penalty of death, the number of members shall be not less than 12, unless 12 members are not reasonable available because of physical conditions or military exigencies, in which case the convening authority shall specify a lesser number of members not less than five, and the court may be assembled and the trial held with not less than the number of members so specified.  In such a case, the convening authority shall make a detailed written statement, to be appended to the record, stating why a greater number of members were not reasonable available.”.

     (2) The table of sections at the beginning of sub-chapter V of such chapter is amended by inserting after the item relating to section 825 (article 25) the following new item:

“825a. 25a. Number of members in capital cases.”.

     “(c) ABSENT AND ADDITIONAL MEMBERS – Section 829(b) of such title (article 29 of the Uniform Code of Military Justice) is amended –

(1) by inserting “(1)” after “(b)”;

(2) by striking “five members” both places it appears and inserting “the applicable minimum number of members”; and

(3) by adding at the end the following new paragraph:

“(2) In this section, the term ‘applicable minimum number of members’ means five members or, in a case in which the death penalty may be adjudged, the number of members determined under section 825a of this title (article 25a).”.

(d) EFFECTIVE DATE – The amendments made by this section shall apply with respect to offenses committed after December 31, 2002.


4.  Both changes are significant and will require careful consideration by staff judge advocates.  As mentioned above, the JSC will be writing procedural rules, as formal amendments to the Rules for Courts-Martial that will serve to implement the 12 member panel requirement in capital cases.  That being the case, no action is required of SJA’s other than to ensure that judge advocates under their care are educated about the coming change in death penalty cases.  The change to the BAC limit for Article 111 violations, however, requires immediate action.  The following interim guidance is provided.

· The legal limit for the state or states in which installations are located must be identified. 

· Pending Article 111 cases should be screened to establish whether the offenses occurred before, on, or after, 28 December 2001.

· Immediate attention should be given to drafting of Article 111 charges for offenses occurring on or after 28 December 2001 to ensure that, to the extent necessary, the pleadings reflect the current state law applicable to the installation.

· Prosecutors should be ready to offer at trial both a copy of Section 581 of the FY02 National Defense Authorization Act and a copy of the applicable state law regarding legal limits for BAC while driving.

· Prosecutors should consider requesting judicial notice of the applicable state law regarding legal limits for BAC while driving.

· Prosecutors shall ensure that a copy of the applicable state law regarding legal limits for BAC while driving are offered, at a minimum, as an appellate exhibit in the record of trial.

· Prosecutors shall ensure, in guilty plea cases, that the military judge’s inquiry pursuant to United States v. Care covers the applicable state law regarding legal limits for BAC while driving, particularly in those cases where the accused BAC is below .10.

· Care should also be taken when selecting the correct state standard in that some states have both a Driving Under the Influence (DUI) offense and a Driving While Intoxicated (DWI) offense.  These offenses typically have different BAC limits, the limit for DUI being lower than the limit for DWI.  The standard for the offense of DWI should be considered for use when an accused is charged under Article 111.    

5.  More information will follow as it becomes available.  The JSC is meeting next week and will be discussing the changes. 

6.  Other actions may be appropriate or required, and are not addressed in this JAMGRAM.  Please e-mail any suggestions, questions, or concerns to Major Eric Stone at stoneeb@hqmc.usmc.mil.  JAM’s commercial telephone is 703.614.4250/4197/5494.  DSN is 224-4250/4197/5494. 
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