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Introduction
Four years after President George W. Bush resurrected the “military commission” as a forum to try suspected terrorists,4
it is still surprisingly unclear what procedures will be followed when trials are finally conducted. At least two factors lead to
this uncertainty. First, the commission system’s rules are subject to continuous change5 and, in fact, have been revised in
sometimes internally-inconsistent ways.6 But perhaps more fundamentally, this procedural uncertainty exists because
establishing a legal system from scratch is more difficult than its creators appear to have anticipated. Some method is needed
to fill the procedural gaps that are inevitable in any legal system. In common law systems, these procedural gaps are filled by
case law. How will they be filled in the military commission system? The answer to this question is important not only to
those within the military legal establishment who are responsible for the conduct and review of commission trials, but also—
perhaps especially—to civilian pro bono defense counsel struggling to negotiate their way through the Guantánamo maze.
Over the long history of military commissions, the norm has been that their procedures are tied closely to those
prevailing in courts-martial. The rules under which courts-martial should refer to outside sources in filling procedural gaps
were included. Actions taken by the Administration since the re-launching of commissions in November 2001 have made the
question of what procedural rules apply much more complicated and confusing. Part I of this article surveys the pre-2001
legal situation and Part II examines the changes made by the new rules. Part III examines the developing case law in the
field.

I. The Traditional Understanding
Article 36(a), Uniform Code of Military Justice (UCMJ) governs rule making for courts-martial and military
commissions, as well as other military tribunals. Article 36 provides:
(a) Pretrial, trial, and post-trial procedures, including modes of proof, for cases arising under this chapter
triable in courts-martial, military commissions and other military tribunals, and procedures for courts of
inquiry, may be prescribed by the President by regulations which shall, so far as he considers practicable,
apply the principles of law and the rules of evidence generally recognized in the trial of criminal cases in
the United States District Courts, but which may not be contrary to or inconsistent with this chapter.7
The null hypothesis, therefore, is that district court practice, including the Federal Rules of Criminal Procedure and the
Federal Rules of Evidence (FRE), apply to military commissions as well as courts-martial. Article 36(b) also requires that
rules and regulations made under Article 36(a) “shall be uniform insofar as practicable.”8 One might argue that this
uniformity clause implies that the rules and regulations must, “insofar as practicable,” be uniform as between courts-martial,
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military commissions, and other military tribunals (such as provost courts),9 but the better reading is that the uniformity
referred to is uniformity among the various armed forces.10 The rule making provision in Article 38 of the Articles of War
(the Army’s predecessor to Article 36 of the UCMJ) applied to courts-martial, courts of inquiry, military commissions, and
other military tribunals, but included no uniformity clause. The uniformity clause first appeared when Congress enacted
military justice legislation applicable to all of the services—the UCMJ—in 1950.
The President has, of course, issued rules of procedure and evidence for courts-martial. These rules are found in the
Manual for Courts-Martial (Manual), and depart in numerous respects from the rules applied in the district courts. The
President’s broad rule making power in this respect has been recognized by the Supreme Court.11 One commentator has
suggested that the President, as Commander-in-Chief, could promulgate military justice rules even if Congress had not
enacted Article 36.12
Although the Manual is, as its title indicates, directed to courts-martial, its short preamble contains the following
language regarding military commissions and provost courts: “Subject to any applicable rule of international law or to any
regulations prescribed by the President or by other competent authority, military commissions and provost courts shall be
guided by the appropriate principles of law and rules of procedure[] and evidence prescribed for courts-martial.”13
This language is, in a sense, parallel to that of Article 36(a): just as Article 36(a) sets district court practice as the
baseline against which departures must be judged, this paragraph (para. 2(b)(2)) sets up the Manual as the baseline against
which, in the case of military commissions, departures must be judged. The language of paragraph 2(b)(2) is spongier than
Article 36(a) to the extent that it merely treats the court-martial practice baseline as a guide, rather than binding the courtmartial and commission in lock-step fashion. In addition, while presidentially-made rules under Article 36(a) may not be
contrary to or inconsistent with provisions of the UCMJ, the application of court-martial procedures and rules of evidence to
military commissions may not, under paragraph 2(b)(2), be contrary to “any applicable rule of international law or to any
regulations prescribed by the President or by other competent authority.”14 Paragraph 2(b)(2) is itself an exercise of the
President’s Article 36(a) rule making power, and plainly reflects a decision to depart from district court practice in the case of
military commissions.
In sum, and reading Article 36(a) and paragraph 2(b)(2) of the Manual together, military commission rules should
follow, broadly if not in every particular, the procedures and rules for courts-martial.15 The exceptions are those aspects that
are governed by some “applicable rule of international law” or some regulation. Paragraph 2(b)(2) remains in force; it has
not been amended, repealed, or suspended in any respect as the process of military commission rule making has proceeded.
Paragraph 2(b)(2) also has a long history. The Army’s 1928 Manual included a similar clause providing that military
commissions and provost courts “are summary in their nature, but so far as not otherwise provided have usually been guided
9
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by the applicable rules of procedure and of evidence prescribed for courts-martial.”16 Not surprisingly, unlike the current
Manual, the 1928 Manual did not make commission practice subject to rules of international law.
The next step in consideration of this landscape is to identify what “applicable rule[s] of international law” or paragraph
2(b)(2) regulations there may be to further “guide” military commissions. This is critical because the rules the President
issued are considered
a departure from the presumptive rule and from long-standing military practice—and in failing to ‘be
guided by’ the principles of law, and rules of evidence and procedure of current courts-martial, they fail to
provide the degree of fairness and due process expected in criminal trials conducted by the United States in
the 21st century.17

II. The New Rules on Gap-Filling
In the 13 November 2001 Presidential Military Order (PMO) establishing the new military commissions, the connection
between commission practice and district court practice is broken:
Given the danger to the safety of the United States and the nature of international terrorism, and to the
extent provided by and under this order, I find consistent with section 836 of title 10, United States Code,
that it is not practicable to apply in military commissions under this order the principles of law and the rules
of evidence generally recognized in the trial of criminal cases in the United States district courts.18
This language, however, suggests that the break is not complete. The President’s language does not appear to have made
an across-the-board finding of federal procedural inapplicability. Rather, the impracticability finding expressly applies only
“to the extent provided by and under this order.”19 This standard appears to preclude, for example, incorporation of the FRE,
since the rules are inconsistent with the evidence standard prescribed in PMO section 4(c)(3). But as to the many procedural
questions about which the PMO is silent, the President’s choice of words, read literally, indicates that he made no
impracticability determination. This, in turn, suggests that officials entrusted with filling in the gaps should consider the
congressional preference for aligning commission practice (like court-martial practice) with federal civilian criminal
procedure.
It is certainly open to question whether the two factors cited in section 1(f) of the PMO—danger to the country’s safety
and the nature of international terrorism—indicate the impracticability of following district court practice. Section 1(e) adds
nothing to the equation.20 It simply recites that “it is necessary for individuals subject to this order . . . when tried, to be tried
for violations of the laws of war and other applicable laws by military tribunals,”21 without attempting to explain why that is
so. Curiously, PMO section 1(e) uses the term “military tribunals” whereas section 1(f) and section 4, which deals with
trials, use the term “military commissions.” This discrepancy22 is presumably a result of hasty drafting, although it is possible
to discern why it occurred.23
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Chief among the additional regulations issued by the Pentagon to implement the PMO are the Procedures for Trials by
Military Commissions of Certain Non-United States Citizens in the War Against Terrorism. These procedures were
originally issued as Military Commission Order (MCO) No. 1 on 21 March 2002.24 Section 1 of the Procedures set forth
their purpose, and stated in pertinent part: “Unless otherwise directed by the Secretary of Defense, and except for
supplemental procedures established pursuant to the President’s Military Order or this Order, the procedures prescribed
herein and no others shall govern such trials.”25 The “and no others” clause has received no attention, but it is important.
Read literally, it would close the door on resort to either district court or court-martial practice as interstitial sources of law
for military commissions.
The same impression is conveyed by Presiding Officers Memorandum (POM) No. 1-2, issued by Colonel Peter E.
Brownback III on 12 September 2005. It provides:
[Presiding Officers Memoranda], communications with counsel, and courtroom proceedings may use the
term “Commission Law.” Commission Law refers collectively to the President’s Military Order of
November 13, 2001, DoD Directive 5105.70, Military Commission Orders, Military Commission
Instructions, and Appointing Authority/Military Commission Regulations in their current form and as they
may be later issued, amended, modified, or supplemented. POMs shall be interpreted to be consistent with
Commission Law and should there be a conflict, Commission Law shall control.26
The Defense Department has prepared other instructions which ought to clarify these directives but which have not in
fact shed much light on the situation or provided guidance for counsel appearing in these proceedings. To date, the
Department has not released a Manual for Military Commissions, although one has been prepared.27 The National Institute of
Military Justice requested a copy under the Freedom of Information Act, but its request has languished at the Pentagon. The
Defense Department has, however, released a variety of other military commission regulations, mostly without notice-andcomment rule making.28 In addition, the Army has issued detailed benchbooks for courts-martial of enemy prisoners of war
within the meaning of the Third Geneva Convention29 and provost courts trying civilian internees within the meaning of the
Fourth Geneva Convention.30 It is difficult to understand why work would proceed to completion and public release of those
two books, covering obscure processes that have not been brought into play since long before 11 September 2001, while a
comparable publication for military commissions that actually are being used remains under wraps. This may simply be a
function of different approval chains within the Pentagon, but it seems odd nonetheless.
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III. Commission Practice
This article will now examine practice under the new commission rules. Decisions of the Review Panel31 may ultimately
serve the gap-filling function. Of course, as a result of a slow lift-off of the program, followed by extensive, continuing
litigation in the federal courts, no trial on the merits has even begun in a commission case. But orders and instructions
governing the military commission process do not provide for interlocutory appeals to the Review Panel. Before any case
becomes complete, the Appointing Authority32 is entrusted with ruling on “all interlocutory questions, the disposition of
which would effect a termination of proceedings with respect to a charge.”33 Thus, the first opportunity to develop the
military commission system’s “common law” rests with the Appointing Authority. The Appointing Authority has already
begun this function of filling in procedural gaps by issuing rulings on challenges for cause and the right of an accused to selfrepresentation.34 Review of the preliminary proceedings conducted to date suggests that in fact there is persistent reference
by all concerned to military justice statutes, regulations, and jurisprudence. Although the record is inconsistent, conventional
military justice and civilian jurisprudence are the theme music playing in the background.
For example, in the Hamdan35 and Hicks36 cases, the defense challenged the Presiding Officer, three of the four
commission members, and the sole alternate member. In due course, Major General (retired) John D. Altenburg, Jr., the
former Assistant Judge Advocate General of the Army serving (as a civilian) as the Appointing Authority, issued a lengthy
but little-noticed decision on the challenges for cause.37 The decision nowhere cited the “and no other” clause but did cite,
albeit as a “compare,” Article 25(a) of the UCMJ,38 which defines who is eligible to serve on courts-martial. The decision
also noted that the definition of “good cause” employed in Military Commission Instruction No. 939 “is the same definition of
good cause that a convening authority or a military judge uses to excuse a court-martial member after assembly of the
court.”40 The decision recited that defense counsel relied on Rule for Courts-Martial 912 and the decision of the United
States Court of Appeals for the Armed Forces in United States v. Strand.41 Remarkably (given the “and no other” clause),
General Altenburg made the following observation:
The parties cite no controlling standard for deciding challenges for cause before military commissions.
Nevertheless, it is helpful to examine the challenge standards in courts-martial, United States federal
31
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practice, and under international practice when deciding the appropriate challenge standard for military
commissions.42
The decision goes on to explain the legal framework for military commission procedures, citing Articles 21 and 36 of the
UCMJ and the President’s impracticability determination.43 After noting that several provisions of the UCMJ expressly
apply to military commissions as well as courts-martial, General Altenburg noted that Article 41, which discusses challenges
for cause, “is expressly applicable only to trials by court-martial and does not prescribe the standard to use when deciding a
challenge for ‘cause.’”44 He proceeded to discuss historical military jurisprudence concerning challenges,45 challenges for
cause in the federal courts,46 military justice case law,47 a proposed American Bar Association standard,48 and international
standards.49 In the end, “[c]onsidering all of the above,” including the PMO’s requirement for a “full and fair trial, with the
military commission sitting as the triers of both fact and law,”50 General Altenburg announced a standard for deciding
challenges for cause against commission members.
In the remainder of the Challenges for Cause Decision, General Altenburg cited Supreme Court authority arising in a
civilian context,51 a decision of the Virginia State Bar,52 UCMJ provisions on, among other things, certification of military
judges,53 and further military case law.54 Rejecting the defense’s claim that Colonel Brownback and he had a friendly
relationship that gave rise to an appearance of unfairness, General Altenburg observed that his finding “is consistent with
federal cases [of which he cited six] reflecting that the mere fact that a judge is a friend, or even a close friend, of a lawyer
involved in the litigation does not, by that fact alone, require disqualification of the judge.”55 Four more civilian federal cases
were cited in the course of rejecting the defense’s claim that Colonel Brownback was predisposed to deny a speedy trial
motion.56
Additional evidence of the contemplated breadth of the sources of law that may properly be invoked in the military
commissions is found in POM No. 14-1, which deals with the Commissions Library and was issued by the Presiding Officer
and the Chief Clerk for Military Commissions.57 According to this POM, “[t]he Commissions Library is an electronic
collection of cases, resources, and other writings of benefit to counsel, the Presiding Officers, the Review Panel (should that
body become involved), and others.”58 It will contain “[p]otentially, anything useful as a reference or resource to the practice
before a Military Commission.”59
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Ordinarily the Commissions Library contains: cases other than those readily available as a published
opinion on Lexis-Nexis or similar services; large references to alleviate users from having to have the book
with them (MCM or the Military Judges Benchbook, for example)[;] items that appear on the Internet so
the correct document is preserved before the document is changed or removed from the Internet; “hard-tofind” items (such as decisions of international tribunals and similar writings); treaties and treatises; law
review articles; and like items.60
What emerges from the Challenges for Cause Decision and POM 14-1 is that, notwithstanding the ostensible rejection of
both civilian federal practice and court-martial practice, those two bodies of law remain central to the administration of
justice in military commissions. Moreover, General Altenburg’s reference to international legal developments and POM 141’s inclusion of such materials in the Commissions Library not only fly in the face of the “and no other” clause, but put the
military commission apparatus squarely on one side in the current debate over the propriety of reference to international
jurisprudence in United States courts.61 Whether this expansive approach will be followed by the Review Panel, which is the
closest thing to a court of appeals for the military commissions,62 remains to be seen. However, given that none of the four
members of the Review Panel have had recent military justice experience, and all have had distinguished careers in the
civilian legal world,63 it is highly doubtful that they will apply the blinders implicit in the “and no others” clause when the
time comes for them to review cases.

Conclusion
In the earliest years of the modern military justice system, it was suggested by Judge Paul W. Brosman, one of the first
three members of what was then known as the Court of Military Appeals (now the United States Court of Appeals for the
Armed Forces), that the court was “freer than most” to select the best rule of decision and “find its law where it will, to seek,
newfledged and sole, for principle, unhampered by the limiting crop of the years.”64 That approach was problematic. But in
time the significance of the Brosman Doctrine decreased as presidentially promulgated rules reduced the court’s opportunity
to make law.65 One wonders—regardless of one’s views as to the wisdom of reviving military commissions in the first
place—if the early evidence suggests that those responsible for the administration of justice by military commissions may
chafe against the implications of the “and no others” clause, and if we are witnessing an Altenburg Doctrine that may take the
place of the Brosman Doctrine in the annals of military law.

60
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Compare Roper v. Simmons, 543 U.S. 551, 125 S. Ct. 1183, 1198-1200 (2005) (defending reference “to the laws of other countries and to international
authorities as instructive” for interpreting the Eighth Amendment), with id. at 1227-29 (Scalia, J., dissenting) (criticizing judicial invocation of “alien law’).
Reference to international materials is unavoidable because the substantive law of offenses is plainly inspired by international doctrines on war crimes. See
generally Crimes and Elements of Trials by Military Commission, 32 C.F.R. Pt. 11 (2005); Eugene R. Fidell & Michael F. Noone, Jr., Discussion in NAT’L
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