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ARMY PRIVATE Jessica Lynch captured thehis status as a civilian accompanying the force. The
interest of the entire world when, on 2 April paramilitary operative has no such card. Both wear
2003, a special operations team rescued her frodivilian attire, but the paramilitary operative has a
captivity in the Saddam Hospital compound inveapon; the civilian accompanying the force is
Nasiriya, Irag. On 23 March, her unit's convoy had unarmed.
taken a wrong turn and was ambushed by Iraqgis. The capture of these civilians brings to the fore-
Lynch became a prisoner of war (POW) under th&ont whether they should be afforded the same pro-
law of war—the international body of law principally tections as Lynch received under international law.
made up of the Hague Regulations and the Geneait, should they be deprived of such protections be-
Convention$. Her dramatic rescue brought homecause their presence on the battlefield somehow vio-
one of the realities of war—the potential of enemiekates the principle of “distinction” embedded in the
to capture U.S. troops during armed conflict. law of war; that is, the principle that civilians must
As a member of the regular Armed Forces, Lyncbe distinguished from combatants?
had the right to be classified as a POW, which should
have guaranteed to her a certain level of treatmefe Principle of Distinction
while in captivity. A second critical right she received The principle of distinction is fundamental to the
is immunity from prosecution under the enemy’s lawlaw of war and “is the foundation on which the codi-
for any lawful, precapture, warlike acts. This impordfication of the laws and customs of war rest$[.]”
tant immunity is referred to as “combatant immu-Under customary international law (law adhered to
nity.”® Thus, if Lynch had shot and killed an Iragiby custom) distinction imposes a two-part obligation
soldier during the ambush, she could not be tried fan the parties to the conflict. First, civilians must be
murder; she would be “cloaked in a blanket of imdistinguished from combatants. Second, with com-
munity” for her combatant acts. batants distinguished from civilians, the parties to a
Lynch’'s POW status and the privileges that flonconflict can targebnly combatants and military ob-
from that status were never in doubt. The real dgectives. This two-part obligation, codified in 1977 by
bate as to status lies elsewhere—with civilians oArticle 48 of the First Additional Protocol of the
the battlefield. The modern battlefield is increasinglyGeneva Conventions of 1949, says, “[T]o ensure re-
populated with civilians and paramilitary operativespect for and protection of the civilian population and
who accompany U.S. forces in support of militarycivilian objects, the Parties to the conflict shall at all
operations. times distinguish between the civilian population and
Assume, for a moment, that civilians are incombatants and between civilian objects and mili-
Lynch’s convoy. When the firefight ensues, severdhry objectives and accordingly shall direct their op-
Iragis are killed, and the enemy captures two civilerations only against military objectives.”
ians. The Iraqgis quickly discover that one civilian is To accomplish the first prong of distinction—the
a contractor hired by the Army to maintain powedistinction between civilians and combatants—a line
generators; the other is a CIA paramilitary operamust be drawn between what constitutes a combat-
tive responsible for organizing resistance movemengit and what constitutes a civilian. An individual can
within Iraq. The civilian contractor accompanyinghold only one status of the two under the law of war:
the force produces an identification card indicatingombatant or civilian. A combatant is one who has
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“the right to participate directly in hostilitie§.For  two distinct classes is perhaps the greatest triumph
example, members of the Armed Forces of a partyf International Law. Its effect in mitigating the evils
to the conflict are combatants. The right to particiof war has been incalculabl&. The law of war has
pate in hostilities provides them with two importanthistorically been focused on this separation.
rights on capture: POW status and combatant im- As early as the mid-19th century, targeting civil-
munity. ians was implicitly forbidden: “The only legitimate ob-
POW status affords the individual certain privi-ject which States should endeavor to accomplish
leges while being detained by the enemy: humarduring war is to weaken the military forces of the
treatment, equality of treatment, protection from inenemy.® In fact, “distinction between belligerents
sults, free medical care, and immunity from reprisfcombatants] and the civilian population ha[s] found
als. Combatant immunity is immunity from prosecu-acceptance as a self-evident rule of customary law
tion for precapture or warlike acts. However, unlikein the second half of the 19th centutyDuring the
POW status, which is accorded to certain civilians20th century, the Hague Regulations and Geneva
combatant immunity is available only to combatants.Conventions and their additional protocols “explic-
The Third Geneva Convention (Geneva Converitly confirm[ed] the customary rule that innocent ci-
tion Ill, relative to the Treatment of Prisoners of War)vilians must be kept outside hostilities as far as pos-
also identifies members of militias and organized resible and enjoy general protection against danger
sistance movements belonging to a party to the coarising from hostilities*®
flict as having a right to participate in hostilities. Un- The real push to prohibit explicitly the direct tar-
der international law, however, these militia membergeting of civilians came in the aftermath of World
and members of resistance organizations must me&far 1l and the vast amount of destruction dealt the
four conditions to be regarded as combatants:  European and Asian continents. As Article 51 of the
1. They must be commanded by a person respohirst Additional Protocol states, “The civilian popu-

sible for subordinates. lation . . . shall not be the object of attaékThe
2. They must have a fixed distinctive sign recogefficial commentary to this article boldly pronounces,
nizable at a distance. “Article 51 is one of the most important articles in
3. They must carry their arms openly. the Protocol.Y”
4. They must conduct their operations in accor-
dance with the laws and customs of fvar. Civilians Accompanying the Force

Regardless of titles, however, all combatants “are Protecting the civilian population is a goal of in-
obligated to distinguish themselves from the civiliarternational law. If wars must occur, they must be
population while they are engaged in an attack or ifought between military forces. Distinction between
a military operation preparatory to an attatk.” combatants and civilians is crucial to accomplishing

On the other hand, the term “civilian” is definedthis goal. While, inevitably, combatants will kill or in-
under international law in the negative. In essencgyre civilians, the hope is that international law will
a civilian is any person whoii®ta combatant. Ar- make such loss unintended and much less likely than
ticle 50 of the First Additional Protocol to the Genevaf civilians were not protected.

Conventions states, “In case of doubt whether a per-No direct or active participation. W. Hays
son is a civilian, that person shall be considered tBarks, a scholar of international armed conflict, has
be a civilian.> Unlike combatants, civilians do not noted, “Civilians and the civilian population are pro-
normally receive or require POW status, as they atected from intentional attack, so long as they do not
protected under a different set of internationatake an active part in hostilitie§’Protocol | says,
rules—the Fourth Geneva Convention, relative to theivilians “are not authorized to participate directly in
Protection of Civilian Persons. hostile actions® Under the law of war, direct or

The second prong of distinction, that of targetingactive participation in hostilities is defined as action
only combatants and military objectives, is only madéaken “to cause actual harm to the personnel and
possible when the parties to a conflict have distinequipment of the enemy armed forc&Although
guished combatants from civilians. Once distin-a seemingly bright-line test, this clarity is now blurred
guished, combatants such as members of the Armbg civilians who accompany forces into areas of
Forces may be lawfully targeted by the enemy, whileombat operations.
civilians may not. J.M. Spaight, an early 20th-cen- Geneva Convention Ill identifies some limited cat-
tury scholar observed, “The separation of armiesgories of civilians who might be held on the cessa-
[combatants] and peaceful inhabitants [civilians] intdion of hostilities but who, in return, are to be afforded
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CIVILIANS ON
THE BATTLEFIELD

POW status, even though they are not combatan P
This group of individuals are “[p]ersons who accom: wearing body armor
pany the armed force without actually being mermii, : A aran Ao,
bers” of the Armed ForcésTo be afforded POW |
status, these civilians can take no direct or acti
part in hostilities: “[Clivilian members of the military
aircraft crews . . ., supply contractors, [and] me
bers of labor units or of services responsible for t
welfare of the armed force” are examples of civil
ians who qualify as lawful civilians accompanying
the force?? -
Some commentators, understanding the differe
nature of “general population” civilians and civilians
who accompany the force, have referred to the |
ter category as “quasi-combatartsYet, there is
no mention of this distinction in international law. In
fact, a special quasi-combatant status was propo
during the drafting of the Additional Protocol and
was specifically rejected International law contin-
ues to recognize only two valid status labels: co
batants and civilians. When any unit now deploys, the ratio of civilians
Under international law, if any civilian commits ato combatants is increased in terms ofrtmbers
hostile act; that is, takes a direct or active role inf civilians who deploy; “[tflheaskgof civilians ac-
hostilities, that civilian is subject to attack. Furthercompanying the force] have changed as wéll.”
more, if the same civilian is captured, the civilian carwhile some civilians perform traditional support roles,
be tried for such hostile acts. The effect of this rulguch as building airfields and providing billeting sup-
is clear: a civilian accompanying the force who enport and food services, an increasing number of ci-
gages in a hostile act receives little protection, evwilians are providing frontline troops with technical
ther with regard to targeting decisions the enemgupport on state-of-the-art weapons systéms.
makes or in being afforded immunity from trial for For commanders the result is an increased pool
warlike acts. The goal for commanders, thereforef civilians who are increasingly placed in harm’s
is to ensure that civilians under their command areay and for whom they are responsible. While the
not placed in positions of jeopardy, but that if theycommander is responsibe for protecting frontline ci-
are, they understand the risks they assume wheitians, the civilians, while not actually pulling the trig-
they engage in activities that constitute or might bger, are working hand-in-hand with combatants to
construed as constituting direct or active participaensure that soldiean pull the trigger. The result
tion in hostilities. might well mean an enemy could justifiably conclude
General guidelines for commandersEven that civilians have directly or actively taken part in
though the principle of distinction is a bedrock prin-hostilities “to cause actual harm to the personnel and
ciple of the law of war, the number of civilians ac-equipment of the enemy armed forc&s.”
companying the force has steadily increased. In part, Accordingly, the commander must understand
this is because of the personnel reduction and coshat a real risk exists that civilians for whom he is
cutting efforts the Pentagon has undertaken sinecesponsible will be targeted and, if captured, subject
the early 1990s to privatize and outsource mantpo trial by the enemy for hostile acts. This reality re-
functions military personnel previously performed.sults from the fact that, aside from the “actual harm
The driving force behind this effort is the assumpto the enemy” test found in the law of war, there is
tion that civilian contractors can perform certainno bright-line test as to what constitutes direct or
tasks just as or more effectively and efficiently tharactive participation in hostilities. One commentator
can military combat support or combat service supaptly stated, “The current practice of merely warn-
port personnel, thus preserving military billets foring commanders with generalities not to jeopardize
“trigger pullers.” For better or for worse, this effort civilian status is insufficient?®
has “made the Armed Forces dependent on civilian Several policies have been promulgated in an ef-
specialist[s.]® fort to prevent civilians accompanying the force from
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becoming direct or active participants in hostilitiesof the law of war. Effective, realistic guidance deal-
Joint doctrine dictates that civilians “cannot lawfullying with this issue remains woefully lacking.
perform military functions and should not be work-
ing in scenarios that involve military combat operaParamilitary ~ Operatives
tions where they might be conceived as combat- While guidance for commanders pertaining to the
ants.® The thrust of this doctrine is to ensure thagppropriate missions civilians who accompany the
the first prong of the principle of distinction—the dis-force can perform lacks clarity, guidance dealing
tinction between civilians and combatants—is honwith the use of paramilitary operatives is virtually
ored. nonexistent. The international law landscape be-
From a policy and doctrinal perspective, com-comes even more treacherous when a civilian is not
manders are to consider, at a minimum, five enutaccompanying the force but is a paramilitary opera-
merated areas in an effort to ensure that civiliantve intentionally engaging clearly hostile acts.
who accompany the force do not lose their right to During World War II, the Roosevelt Administra-
be accorded POW status and are not subjected tton created the Office of Strategic Services (OSS),
trial for engaging in the following hostile acts: the precursor to the CIA. OSS operatives focused
o Use of arms. Civilians will not be armed, un-on “espionage, sabotage, and partisan supfjort.”
less approved in the limited, by-exception basis cbome operatives, who were military members,
personal defense by the combatant commahder. worked for the theater commander and, on occa-
0 Force protection. Civilians will not perform sion, wore civilian clothing when conducting military
force-protection functions like, but not limited to, for- missions” If captured in civilian clothing, regard-
tification construction and guarding checkpoffts. less of their military or nonmilitary status, these op-
Civilians will be provided and carry on their per- eratives received few, if any, protections. Their
son a Geneva Convention Identification Card idendeaths were virtually certain.
tifying them as civilians “authorized to accompany In 1947, the CIA was created, and according to
military forces in the field and entitling [them] to be its enabling legislation, it can conduct “special ac-
treated, if captured, as prisoners of wWaGener- tivities approved by the President,” including, but not
ally, civilians will be assigned duties at echelonsiimited to, covert actions; that is, “activity or activi-
above-division in an effort to minimize their expo-ties of the United States Government to influence
sure to harn#t Also, civilians will normally not wear political, economic, or military conditions abroad,
distinctive U.S. military uniforms unless the combatwhere it is intended that the role of the United States
ant commander or his service component command&overnment will not be apparent or acknowledged
authorizes them to do so. Regardless of their clothpublicly.”®
ing, however, civilians will wear a symbol that es- CIA covert operations have evolved into “military
tablishes their civilian statds. actions” in the form of CIA paramilitary operations.
The goal of this doctrine is to ensure compliancé\ driving purpose behind the use of paramilitary op-
with the obligation of distinction; that is, to ensureeratives, much as with civilians accompanying the
the protected status of civilians accompanying théorce, is one of perceived effectiveness and effi-
force. The more civilians look like service membersiency. Their use frees up military resources and is
(wearing uniforms, carrying arms, performing assignan effective way to gather intelligence and influence
ments near the engagement area, functioning #s enemy. CIA paramilitary operatives, all donning
force providers, or carrying no proof of their statugivilian clothing in the conduct of hostilities, have
as civilians accompanying the force), the greatdiought in virtually every international conflict since
their risk of losing POW status and becoming liablel947: the Korean conflict, the Vietnam war, Opera-
to prosecution if they are captured. tions Desert Shield and Desert Storm, Operation
These general guidelines, with the possible excefenduring Freedom in Afghanistan, and most recently,
tion of force protection, address only a civilian’s ap-Operation Iragi Freedof.
pearance, not his actions. The guidance does not adParamilitary operatives do not meet any of the
dress the functions that a civilian accompanying thprerequisites necessary to be considered lawful com-
force might perform before crossing the line into di-batants. They are not members of a militia or a re-
rect or active participation in hostilities. As a resultsistance organization because they fail to meet any
civilians accompanying the force, regardless of thewf the four defining criteria. Likewise, paramilitary
appearance and documentation, run the risk of enperatives are not members of the Armed Forces
gaging in actions that might be viewed as violationand cannot be incorporated into the force by some
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Military Police and civilian contractors
react to an ambush from anticoalition
forces while traveling in a convoy
through Baghdad, 28 May 2004.

procedural fiat. Under congressional dicta, an indi- Paramilitary operatives who take an active and
vidual must meet specific criteria to be a membedirect part in hostilities are unlawful combatants; that
of the U.S. Armed Forces and binds himself, via cons, civilians illegally committing warlike acts in an in-
tract, to certain obligatiorf8 Unlike CIA paramili-  ternational armed conflict. As unlawful combatants,
tary operatives, members of the Armed Forces amghat protections, if any, do they possess if captured
subject to the worldwide jurisdiction of thimiform by the enemy? The simple answer is that existing
Code of Military Justicé! protections are minimal. Paramilitary operatives do
Under international law, if the paramilitary opera-not receive POW status. Instead, the legal rights to
tive is not a combatant, then he is a civilian. He i®e afforded paramilitary operatives are merely pro-
not, however, a civilian accompanying the force, focedural: they have the right to be tried by “an im-
three separate and distinct reasons: partial and regularly constituted court respecting the
1. The U.S. Government does not assert thaenerally recognized principles of regular judicial pro-
paramilitary operatives are civilians accompanyingedures.® These procedural rights include, at a
the force, as evidenced by the fact that they are notinimum—
issued appropriate identification cards. 0 The right to know the charges against them.
2. Paramilitary operatives do not function in the o The right to be presumed innocent until proven
traditional roles of civilians accompanying the forceguilty.
such as supply or system supporters. 0 The right to an attorney.
3. A paramilitary operative’s purpose is to take an 1 The right to a bar against being tried twice for
active or direct part in hostilities, contrary to thethe same crime (double jeopardy).
bright-line restriction articulated by the law of war.  Paramilitary operatives could be tried in an
Like a civilian in the general population, a para-enemy’s court system for domestic criminal viola-
military operative who has participated in hostilitiestions stemming from their warlike acts. Murder of
by taking up arms can be punished for the sole rean enemy soldier, for example, would constitute a
son of taking up arms: “[AJnyone whose status aslomestic-law violation. Also, paramilitary operatives
a member of the Armed Forces is recognized, is ereould be tried for perfidy, an international-law viola-
titled to be treated as a prisoner of war in the evetion.** Among other things, perfidy is the treacher-
that he is captured; anyone who takes up arms witbus killing, injuring, or capturing of an enemy by
out being able to claim this status will be left to beeigning civilian or noncombatant status. That is,
dealt with by the enemy and its military tribunals inan individual who intentionally feigns civilian status
the event that he is capturef.” while conducting military operations can be tried for
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Quirin), which the U.S. Supreme Court heard and
decided in the midst of World War Il, the accused
were denied POW stat/dn June 1942, eight Nazi
saboteurs came to the U.S. with explosives, fuzes,
and incendiary and timing devices to destroy key rail-
road installations, aluminum factories, power plants,
bridges, and canal locks. The plan, devised by Adolf
Hitler himself, was “to demonstrate America’s vul-
nerability and the reach of Nazi powé&The team

of Nazi troopers infiltrated the U.S. and donned ci-
vilian attire, but through a comedy of errors, was
caught by the FBI within days.

In July 1942, President Franklin D. Roosevelt or-
dered a military commission to try the Nazi sabo-
teurs for, among other crimes, violations of the law
of war for acting as unlawful belligerents. The sabo-
teurs appealed to the U.S. Supreme Court, which
found that the conduct of the Nazi saboteurs was a
violation of the law of war and, therefore, neither
POW protections nor combatant immunity applied.
Chief Justice Harlan Fisk Stone wrote for the Court:
“By passing our boundaries for such purposes with-
out uniform or other emblem signifying their bellig-
erent [combatant] status, or by discarding that
means of identification after entry, such enemies be-

An Air Force crew chief and Lock- Wyt come unlawful belligerents subject to trial and pun-
heed Martin contractor repair an ish t 4o
aircraft's antenna during Operation Ishment.

Iragi Freedom, 11 April 2003. The Court’s decision did not just decree the Nazi
saboteurs to be stripped of POW status and tried
violating international law, regardless of whether suckor their warlike acts, its decision was much more
an action is deemed a domestic-law violation. expansive: individuals who don civilian clothing to
The use of paramilitary operatives to conduct miliengage the enemy violate both the law of nations,
tary operations during international armed conflicas codified in the law of wagnd U.S. law. The
appears to violate international law. The question reCourt states, “This precept of law of war had been
mains, however, whether such conduct violates U.So recognized in practice both harel abroadand
law. U.S. courts have had few opportunities tdas so generally been accepted as valid by authori-
grapple with the issue of civilians who have comdies on international law that we think it must be re-
mitted hostile acts during an armed conflict becausgarded as a rule or principle of the law of we-
U.S. courts normally do not exercise jurisdiction oveognized by this Governméremphasis addedy.
crimes committed outside the borders of the U.S. The breadth of the Court’s decision has two rami-
(where most of the Nation’s wars have beeiiications: the enemy can try Americans who wear
fought). And even if jurisdiction exists, the questioncivilian clothing to conduct military operations for vio-
has not often come before the courts because thaing the law of war, regardless of whether their
U.S. has historically provided captives the full pro-conduct was a violation of the enemy’s domestic law,
tections afforded prisoners of war unless a compend the same individuals would be lawfully subject
tent tribunal (known as an Article 5 Tribunal) deter-with few protections to the domestic law of the
mines otherwis&. If the Article 5 Tribunal finds that capturing staté
an individual in question is an unlawful combatant— In short, conducting hostilities in civilian attire
a civilian committing a warlike act, for example—is a war crime—perfidy. At its essence, this is
he is not accorded POW statéis. the intentional negation of the principle of distinc-
In one landmark case, however, the U.S. courtson. Many law-of-war scholars conclude that
did exercise jurisdiction because the hostile acts otany tendency to blur the distinction must be
curred on American soil. In that cafiex Parte  sanctioned heavily by the international community;

US Air Force
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THE BATTLEFIELD
otherwisethe whole system based on the concephe appearance of being civilians; and that they un-
of distinction will break down3® derstand that the more involved they become in the

. . actual prosecution of combat operations, the more
Leadership at Tactical tenuous their postcapture protections.
and Strategic Levels The time has come for military leaders to deal with

The obligation to protect civilians accompanyingthis fundamentally important issue at the policy-
the force falls mainly to the tactical commander. Thelevelopment stage, before the tactical execution of
theory behind this obligation is that at the unit levefuture operations. If U.S. policy focuses only on ap-
the command has the greatest say in which operpearance, military leaders will never grapple with the
tions civilians who accompany the force will be in-larger policy issue. During military operations, what
volved. The commander can therefore control suctype of conduct is off-limits to civilians accompany-
civilians’ appearance and tasks. Yet the internationahg the force? The tradeoff is clear, as is the di-
obligation persists: conduct by civilians who accomiemma, if civilians’ conduct is restricted to the ex-
pany the force that amounts to direct or active patent that it comports with international law, many of
ticipation in combatant activity ferbidden their current responsibilities will fall to military mem-

In the absence of specific guidelines that clearlypers. Outsourcing and privatization, even if efficient
delineate this conduct, tactical commanders shoulahd effective, will be curtailed. Such a step, how-
apply a common-sense test: “[Clivilians may supever, would require at least a partial reversal of cur-
port and participate in military activities as long agent trends in U.S. military thinking.
they are not integrated into combat operatiéhs.” If military leaders need tgrapple with policy
Joint doctrine supports this proposed positfon. considerations for civilians accompanying the force,
Moreover, the Navy’s policy closely parallels thisthen these same leaders need¢atea policy for
position, defining more precisely the conduct that trigparamilitary operatives. Unlike civilians accompany-
gers the forbidden direct or active participation asng the force, the tactical commander is not directly
“support by civilians to those actually participatingresponsible for paramilitary operatives. Military com-
in battle or directly supporting battle action, and mili-manders do not control the appearance and tasks
tary work done by civilians in the midst of an ongo-of paramilitary operatives who generally answer to
ing engagement? The Department of Defense’s other U.S. agencies. Yet the danger of intermingling
(DOD's) Law of War Working Group has offered civilians accompanying the force with paramilitary
a broad reaffirmation of this demarcation: “A civil- operatives is real: paramilitary operatives eviscerate
ian accompanying the Armed Forces in the field maghe line of distinction between civilians and combat-
not engage in or be ordered to engage in activitieants. Eliminating this line leads to two potential un-
inconsistent with his or her civilian stati8.The desirable results fall civilians; in particular, civil-
Army and Air Force, however, appear to accept theans who accompany the force. These civilians
notion that civilians can and do perform “duties di-become lawful targets and, if captured, face crim-
rectly supporting military operations [and thereby]Jinal prosecution. If U.S. enemies cannot distinguish
may be subject to direct, intentional attatkThe between these two groups of civilians during cap-
problem with this position is, of course, that it po-tivity, they might choose to deny all civilians, includ-
tentially runs afoul of international law: civilians who ing civilians accompanying the force, POW status
trip the “direct or active participation” wire might be and to prosecute all as war or domestic criminals.
targeted and exposed to criminal prosecution if cap- If the U.S. uses un-uniformed civilians to conduct
tured, and their conduct might also violate internamilitary operations, an enemy might not be able—
tional law. or might not choose—to distinguish a civilian accom-

In his thesis, “Contractors on the Battlefield: Dis-panying the force from a paramilitary operative. Ab-
tinction Makes a Difference,” Paul E. Kantwell cor-sent this ability to distinguish between lawful civilians
rectly concludes that “[a]s the trend to replace uniand unlawful combatants, an enemy might well be
formed troops with civilian augmentees continuesleft with one of two targeting choices: do not en-
the United States must evaluate obligations to thoggmge any civilians, even though some are engaging
civilians under the principle of distinctioP?Absent its forces, or engage every enemy civilian on the
more concrete guidance, the most a tactical coniattlefield. The latter choice will likely prevail. Thus,
mander can do to protect civilians accompanying through its own actions, the U.S. has vitiated the con-
force is to ensure that, to the extent possible, he doespt of distinction. If asked to justify its conduct, an
not place them in positions of jeopardy; that they givenemy will likely cite the U.S. violation of the prin-
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ciple of distinction and claim a legitimate right of knowledge of the potential dangers posed.
self-defense. The matter our strategic military leaders must deal
The cases of the enemy conducting the criminakith is straightforward: the practice of intermingling
prosecution of a captured civilian who was accomparamilitary operatives with U.S. military forces, es-
panying the force on the battlefield and the prosecygecially civilians accompanying the force, in inter-
tion of a paramilitary operative who has no legal starational armed conflict is both illegal and poses sig-
tus are equally problematic. In theory, an enemy musificant dangers to the civilians concerned. As one
conduct an Article 5 Tribunal to determine acommentator noted, the U.S. “must be careful to
civilian's status, if this status is in doubt. Unfortu-maintain a well-delineated separation between the
nately, the civilian accompanying the force might wellCIA and DOD when they integrate their battlefield
be faced with evidence that he was engaged in ddperations ®
rect or active hostilities—proximity to the conflict;  During international armed conflict, national mili-
participating in military operations in which unlaw- tary leaders must establish a bright-line rule prohib-
ful combatants (paramilitary operatives) were in4ting the intermingling of paramilitary operatives and
volved; and the U.S. abandonment of the principléaditional military forces. Covert operations might
of distinction. The result could be criminal trials forbe effective and efficient and result in benefits to
civilians accompanying the force or, worse yet, th&).S. national interest, but when the U.S. is engaged
treatment of all civilians as unlawful combatants. in an international armed conflict, the law of war,
The rationale offered by an enemy for its actionglong with its rules and responsibilities, is triggered.
would be straightforward: U.S. forces are notOnce triggered, the U.S., as a Nation based on the
“conduct[ing] operations in accordance with the lawsule of law, must abide by this law.
and customs of war” and, therefore, cannot benefit
from these laws and custofidf the U.S. were Scenario Revisited
to object to a civilian’s postcapture treatment, the Returning now to the hypothetical situation of
problem, from the international community’s perspecthe two captured civilians—one accompanying
tive, would be one of credibility: the U.S. is willing the force, the other a paramilitary operative—
to intentionally violate the principle of distinction (its the question is whether they are to be afforded the
use of CIA paramilitary operatives in military opera-same protections as Lynch under international law.
tions), yet concurrently, complain bitterly when an-At the Article 5 Tribunal conducted to determine the
other state violates this same principle (Iraq’s usetatus of each, the answers are now clearer. The
of fighters dressed in civilian clothing: the Fedayeemaramilitary operative is not immune from being
Saddam militia° targeted or from criminal prosecution. Once captured,
Regardless of the benefits the use of paramilitarige can be tried as a domestic criminal (for murder)
operatives might achieve, we must carefully considesr a war criminal (for perfidy). In either case, his
the associated risks posed to civilians accompanprosecution and his execution will be rapid and
ing the force and U.S. credibility regarding compli-certain.
ance to the law. Commanders at every level, with The civilian accompanying the force, on the other
the assistance of their judge advocates, must acthand, should not be specifically targeted and, once
ensure, to the fullest extent possible, that civiliansaptured, should be given POW status, unless it can
accompanying the force do not become targets arloe demonstrated that he played an active or direct
if captured, prosecuted. role in ongoing hostilities. He certainly appears to be
If paramilitary operatives who engage in combaa civilian: he carries an official identification card;
activities are assigned to a commander’s area bt wears no military uniform; he carries no weapon.
operation, the affected commander must ensurgs for the civilian’s conduct, he maintains a power
that his leadership chain understands the inhegenerator. The Article 5 Tribunal will focus on
ent risks and potential law of war violations as-this conduct in determining whether it constitutes tak-
sociated with their presen€elf leaders are will- ing a direct or active part in hostilities. In this case,
ing to assumehese risks, commanders can therihe textbook answer to this question should be “no.”
act to minimize the danger to affected nonpar-The civilian’s act of maintaining a power gener-
amilitary civilians. A risk assessment, althoughator was not intended to cause (directly or actively)
only a stopgap measure, will at least ensure that tlaetual harm to the personnel and equipment of the
placement of civilians accompanying the forceenemy armed forces. The bogeyman persists, how-
in the area of operation will be made with the fullever: the lawful civilian was in proximity to an
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unlawful combatant (the paramilitary operatit®). lation by the U.S. of the principle of distinction.

In this hypothetical situation, the U.S. would A nation’s conduct in war speaks volumes of its
be violating the law by using unlawful combat- collective character. This conduct is judged, in large
ants. Violating this fundamental principle of dis-measure, by its adherence to the law of war. Our
tinction, the U.S. would place in jeopardy the statusilitary leaders should not condone operational tac-
claim of any U.S. civilian. Through its apparenttics that trump the law of war. When we use un-
violation of the law of war or, at a minimum, its lawful combatants on the battlefield, regardless of
cavalier approach to using paramilitary personnethe perceived tactical advantage to be gained, we
the U.S. would be increasing the riskalb mem-  abandon the rule of law and place U.S. civilian per-
bers of the force. Put differently, the presumpsonnel in jeopardy. Moreover, with this abandonment,
tion of status for many civilians accompanyingwe lose legal as well as moral authority. The result
U.S. forces under international law might beis a profound and unmistakable loss of U.S. leader-
negated, if not reversed, by the intentional vioship within the community of nation®R
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