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INTRODUCTION

J. Boone Bartholomees, Jr.

This edition of the U.S. Army War College Guide to National Security Policy and Strategy reflects to some extent
recent changes in the structure of the core curriculum at the War College. The college broke its traditional core
course, “War, National Policy and Strategy,” into two courses: “Theory of War and Strategy” and “National
Security Policy and Strategy.” The result for this book is the expansion of the block on strategic theory and the
introduction of a block on specific strategic issues. Because little time has past since the publication of the most
recent version of this book, this edition is largely an expansion of its predecessor rather than a major rewriting. The
authors, all current or former members of the faculty, represent each of the four primary teaching departments of
the college. Several chapters are new, and others have undergone significant rewrites or updates, but about two-
thirds of the book remains unchanged. The appendix on the USAWC strategy formulation guidelines reflects
the alterations in that fundamental document made for the 2006 academic year. Although the Department of
National Security and Strategy uses several of the chapters in this volume as readings for its core courses and at
least one other department uses chapters in its core instruction, this is not a textbook. It does reflect, however,
both the method and manner we use to teach strategy formulation to America’s future senior leaders. As we
continue to refine and update the Guide, we intend to increase course-oriented essays, and several of the new
chapters were written specifically to support our instruction. The book also is not a comprehensive or exhaustive
treatment of either strategy or the policymaking process.

The Guide is organized in broad groups of chapters addressing general subject areas. We begin with a look
at some specific issues about the general security environment —largely international. The section on strategic
thought and formulation includes chapters on broad issues of strategy formulation, as well as some basic
strategic theory. The third section is about the elements of national power. A section on the national security
policymaking process in the United States precedes the final section that deals with selected strategic issues.
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PART I

THE NATIONAL SECURITY ENVIRONMENT






CHAPTER 1
THE INTERNATIONAL SYSTEM IN THE 21ST CENTURY

Alan G. Stolberg

For strategic leaders of the 21st century primarily concerned with the issues of foreign policy and
national security, the international system with which they will be dealing is likely to reflect only
partially the traditional international system. While the nation-state, first codified by the Treaty of
Westphalia in 1648, remains the dominant political body in international politics, its ability to influence
events and people is being challenged by an assortment of nonstate actors, failed or failing states, and
ungoverned regions. This is occurring in combination with the transnational threats posed by terror,
the proliferation of weapons of mass destruction (WMD), crime, drugs, pandemics, and environmental
degradation, as well as by elements of the system that also have potentially positive impacts such as
globalization and the information revolution.

The international system refers to the structure of relationships that exist at the international level.
These include the roles and interaction of both state and nonstate actors, along with international
organizations (IO), multinational corporations (MNC), and nongovernment organizations (NGO).!
States make foreign and national security policy against this external environment. Opportunities for
both conflict and cooperation arise within this framework. The international community has tried for
years to maintain order and prevent conflict using international institutions like the United Nations
(UN) and international legal regimes like the Geneva Conventions.?

The international system frames the forces and trends in the global environment; it also frames
the workspace of national security policy and strategy makers. As they work through the formulation
process, with an understanding for the interests and objectives of any actors in a given situation, those
involved in the business of policy and strategy making must be able to account for the associated
state and nonstate actors present in the international system. In addition, it has become particularly
important that they be able to assess the competing values associated with the global actors, both state
and nonstate, especially in relation to the Global War on Terror. Also, given the criticality of being
able to call upon other nation states and international or multinational organizations for support, the
strategist or policymaker must know which alliances and coalitions are stakeholders in the issue in
question. Another related element of the international system is the economic condition, as influenced
by both the positive and negative components of globalization that helps determine the amount of
power actors can wield in the system. It is also important to be able to identify the international legal
tenets and regimes that bear on the situation. Finally, the 21st century policy and strategy maker must
be able to understand the threats to order in the international system represented by both conventional
and transnational entities. If the policymaker or strategist can accurately assess all these factors, he might
be able to determine friends and enemies, threats and opportunities, and capabilities and constraints
inherent in the contemporary world.

Threats, challenges, and opportunities can come in many shapes and sizes. A traditional threat
might take the shape of a nation-state in possession of WMD and a hostile attitude. This is also true for
a nonstate actor, potentially going down to the individual level, if he is willing to fly an airplane into a
building. Less direct but also significant in the 21st century world are the threats that can be made to the
successful execution of a nation-state’s policies, if other nation-states are unwilling to provide support
in a given situation. This lack of support can manifest itself in an opposing vote in an international
organization like the United Nations (UN), a multinational organization like the North Atlantic Treaty
Organization (NATO), or an international regime such as the International Atomic Energy Agency



(IAEA). It can equally be demonstrated by the refusal of a state to grant transit or over flight rights to
the forces of another state.

The international system also affords the strategy or policymaker numerous opportunities for
advantage. If a nation-state can come to the assistance of another nation-state or region in time of need
like a natural disaster or failing economy, the opportunity exists to demonstrate concern and ultimately
gain some level of influence with the entity in need. The same may be true when cooperating with
other states as they transition toward democratic forms of government or market economies, or when
accepting an international regime like an arms control treaty. In all cases, these are opportunities to
gain acceptance and influence through and with other actors in the international system.

Who Are the Actors?

Nations and states are not the same. Nations represent groupings of a people that claim certain
common bonds, such as descent, language, history, or culture. Collectively, such an aggregation would
constitute a national entity.? States, also known as nation-states, have a legal character and possess
certain rights and duties under the tenets of international law. The 1933 Montevideo Convention on
Rights and Duties of States, considered the classic legal definition for states, indicates that states possess
the following characteristics: permanent population, defined territory, and a government capable of
maintaining effective control over its territory and conducting international relations with other states.*
In addition, the government must possess a monopoly on the legitimate use of force in the state, and
other states in the international system must recognize the sovereignty of that government.

The concept of sovereignty came into existence with the 1648 Treaty of Westphalia ending the Thirty
Years War in Europe, when, for the first time, the authority of state governments became officially
recognized as greater than the authority of organized religion in formal state affairs. In contemporary
international law, sovereign states are treated as equals, every recognized state can participate in the
international system on the same plane. This sovereign equality possesses the following elements:

1. States are legally equal.

2. Every state enjoys the rights inherent in full sovereignty.

3. Every state is obligated to respect the fact of the legal entity of other states.
4. The territorial integrity and political independence of a state are inviolable.

5. Each state has the right to freely choose and develop its own political, social, economic, and
cultural systems.

6. Each state is obligated to carry out its international obligations fully and conscientiously and to
live in peace with other states.®

Since the 17th century, the nation-state has been the dominant entity in the international system,
in part because of the power the concept of sovereignty gave the recognized states —both in terms of
absolute domestic control and independence on the international level.

But nation-states have never been alone in the international system. A variety of nonstate actors
always have challenged their influence. The term nonstate actor typically refers to any participant in
the international system that is not a government. It is an entity or group that may have an impact
on the internationally related decisions or policies of one or more states. Examples of nonstate actors
would be I0s, NGOs, MNCs, the international media, armed elements attempting to free their territory
from external rule, or terrorist groups. An individual may also be a nonstate actor.”

An IO is a formal institutional structure that transcends national boundaries. States create them by
multilateral agreement or treaty. IOs normally function as an association of states that wields state-
like power through governmental-like organs. The founding treaty defines the limits of the IO’s legal



competence. This is the primary difference between a state and an IO. The IO only possesses the powers
granted to it in its originating document by the states that created it, and cannot legally act beyond
those powers. A state possesses the rights and duties recognized by international law, subject to the
provisions of that law, and can involve itself in almost any activity of its choosing. IOs are completely
dependent on member states for support and resources, both political and practical (like money and
personnel). The result is that every IO is dependent on a sufficient number of member states believing
that it is in their national interest to support the IO and its activities. Without member state support,
the 10 will not be able to function. Examples of 10s include the UN, NATO, and the European Union
(EU).

Different from IOs that are state based, NGOs are voluntary organizations of private individuals,
both paid and unpaid, who are committed to a wide range of issues not on the behalf of any specific
state government. Owing to increased interconnectedness partly associated with improvements in
communications technology and transportation, specialized NGO organizations, agencies, and groups
have risen around the globe, and have an unprecedented level of influence in the modern international
system. NGOs typically fall in one of two categories: those that have a universal noncommercial
(nonprofit), and nonpartisan focus; and those that are primarily motivated by self-interest. The former
are likely to involve humanitarian aid organizations, human rights groups, environmentalists, or
new social movements. Representative organizations of this first type are Amnesty International,
Greenpeace, the Red Cross, and Save the Children.’

The second NGO grouping, those that are directed by self-interest, is usually best represented by
MNCs. Sometimes called transnational corporations, MNCs are global actors that execute commercial
activities for profit in more than one country. Estimates are that the largest 500 MNCs control more
than two-thirds of world trade. While not a new concept, given that predecessors like the Hudson Bay
Company and the British East India Company were operational over 300 years ago, contemporary
MNCs such as General Motors or IBM have been able to take advantage of advances in technology and
communication to become truly global in nature, with only a corporate headquarters in a single given
country. Production no longer has to be located at the headquarters. With their enormous wealth,
the impact of MNCs on the global economy is immense. Much of this influence comes in the arena
of international commerce. In addition to being credited as a modernizing force in the international
system through the establishment of hospitals, schools, and other valuable infrastructure in the Third
World, MNCs are also charged with exploiting underdeveloped states in their conduct of free trade."

To combat violations of the world order, the international community has created a number of
regimes to ensure that widely accepted principles, procedures, norms, and rules are in place to govern
particular issues in the international system. The intent is to create opportunity for states to use these
regimes as fora to cooperate to achieve beneficial outcomes. Membership in these special purpose
organizations generally is open to all relevant state actors. The success or failure of regimes is based on
the level of coordination and cooperation of policies among the member states."

International regimes can take the form of legal conventions, international agreements, treaties, or
international institutions. Special issue areas that they occupy include economics, the environment,
human rights, policing, and arms control. Contemporary regimes like the World Trade Organization
(WTO), General Agreement on Tariffs and Trade (GATT), World Bank, International Monetary Fund
(IMF), Kyoto Protocol on the Environment, Geneva Conventions, International Criminal Court (ICC),
UN Convention on the Law of the Sea, and the Strategic Arms Reduction Treaties (START) I and II
are all intended to specify general standards of behavior and identify the rights and obligations of
signatory states.'?

The checks and balances created for the international system by the primary state actors and regimes
have still been unable to assure global stability and good governance. This has been particularly manifest
in the increase in the number of failed states and ungoverned spaces as well as the appearance of rogue
states in the later part of the 20th century.



The problem of failed states has emerged since the end of the Cold War. It indicates that a breakdown
of law, order, and basic services, such as education and health for the population, has occurred. This
situation arises when a state is no longer able to maintain itself as a workable political and economic
entity. A failed state is ungovernable and has lost its legitimacy from the perspective of the international
community. In some cases, power lies in the hands of criminals, warlords, armed gangs, or religious
fanatics. Other failed states have been enmeshed in civil war for many years. In essence, the government
of the state has ceased to function (if it exists) inside the territorial borders of the original sovereign
state. The end of the Cold War catalyzed the state failure process because the rival powers no longer
provided economic and military assistance to former client regimes in the underdeveloped world. The
governments of the failed states in countries like Haiti, Somalia, Liberia, Cambodia, and Rwanda were
unable to survive without that assistance."

While not necessarily a component of a failed state, ungoverned spaces feature rugged, remote,
maritime, or littoral areas not governed effectively by a sovereign state. The state that theoretically
should control the territory either lacks the willingness or ability to exercise authority over part or all of
a country. Ungoverned spaces are areas where nonstate actors that threaten domestic or international
order can exploit the lack of legal norms and processes. Examples include northern parts of sub-Saharan
Africa and the Northwest Territories in Pakistan.'

An additional failure to maintain complete order in the international system is associated with the
development of the rogue state. A rogue state is a state that frequently violates international standards
of acceptable behavior. This is a sovereign entity that is openly aggressive, highly repressive, and
intolerant with little or no regard for the norms of the international system. As such, it is a threat to
international peace. The rogue state may attempt to exert influence over other states by several means.
It might threaten to or actually develop, test, and field WMD or ballistic missile systems. It might traffic
in drugs, break international treaties, or sponsor terrorism. It is likely to be aggressive toward other
states. Current example rogue states are North Korea and Iran.”

Transnational threats are threats to the international system that cross state borders. Such threats
emerged or increased dramatically in the latter part of the last century. While the term transnational
relates to any activity that cross state boundaries, transnational threats is a technical term that usually
refers to activities with minimal or no governmental control. Three types of movement can be associated
with transnational behavior: movement of physical objects, to include human beings; movement of
information and ideas; and movement of money and credit.'®

The combination of the cross border movement with illicit or dangerous activities has resulted in the
identification of an emerging set of threats to human security, the ability of states to govern themselves,
and ultimately the stability of the international system at large. These transnational threats fall into two
broad categories:

1. Direct threats from human beings (terrorism, organized crime, drug trafficking, illegal alien
smuggling, and smuggling of WMD), and

2. Threats from impersonal forces (disease and international pandemics, population growth and
migration, resource shortages, global environmental degradation and climate change)."”

Transnational threats have been expanding since the end of the Cold War for a number of reasons.
These include the premise that many emerging democracies are the vestiges of former authoritarian
states where there has been a long tradition of coercion, violence, and corruption. Such states relied more
on roles and relations than on rules and regulations. Thus, many governments have been constrained
by political norms that place factional loyalties above commitment to public policies. Also, as was
the case with failing states and ungoverned spaces, diminished assistance from the developed world
helped reduce the ability of governments to police their borders.'



Clearly, transnational threats, along with other traditional state-to-state threats, have created a
number of significant challenges for the maintenance of stability in the international system. These
threats and the problems associated with failed and rogue states, ungoverned spaces, and potential
competition and conflict among the state and nonstate actors also present some opportunities. Some
statesand nonstate actors can advance their individual causes in support of their national, organizational,
or group interests by exploiting instability in the system. This interaction among the actors represents
the international system at work.

How Does the International System Function?

As players on the international stage, both state and nonstate actors either work alone or attempt
to work with other elements of the system. Such relationships might be with other states or nonstate
actors on a bilateral basis; formal groupings of states, IOs, NGOs, or other nonstate actors; or informal,
even unacknowledged cooperation with other system members. States can opt to form or join
existing alliances or coalitions. An alliance is a formal security agreement between two or more states.
Typically, states enter into alliances to protect themselves against a common threat. By consolidating
resources and acting in unison, members of an alliance believe they can improve their overall position
in the international system and their security relative to states that are not members of their alliance.
Additional benefits to alliance membership might include the ability to offset the cost of defense.
Unless an alliance partner is an actual liability, membership in an alliance allows states to supplement
their military capability with those of their alliance partners. The alliance is thus, at least theoretically,
less expensive than a unilateral approach to security. Also, economically related alliances can provide
expanded economic benefits through increased trade, assistance, and loans between allies.”” Alliance
examples include NATO and the Warsaw Pact.

Coalitions are normally less formal than alliances. Normally, they represent a broad grouping of
often very diverse states temporarily united for a specific purpose, typically military action.® States
often agree to participate in a coalition strictly as a matter of convenience. Coalitions are likely to
be temporary, while alliances frequently can endure for lengthy periods. Examples would be the
American-led coalitions during the first Persian Gulf War (Operations DESERT SHIELD/STORM) and
the second conflict (Operation IRAQI FREEDOM).

Two ways states might use alliances or coalitions are to balance or to bandwagon. Both refer to
decisions, conscious or subconscious, about relations with other system members. A state is balancing
when it joins a weaker alliance or coalition to counter the influence or power of a stronger state or
group of states. “Balancing happens when weaker states decide that the dominance and influence
of a stronger state is unacceptable and that the cost of allowing the stronger state to continue their
policies unchecked is greater than the cost of action against the stronger state.”* Balancing can be either
external or internal in origin. In the external case, weaker states form a coalition against a stronger state,
shifting the balance of power in their favor. A weaker state can also balance internally by deciding to
undertake a military build up to increase its power with respect to the stronger state. Balancing in the
international system also can be either a hard or soft action. It would be hard when it is intended to
increase or threaten the use of military power of one state relative to another. A soft usage would be
when a weaker state or states want to balance a stronger opponent but believe use of military power is
infeasible. In that situation, states employ nonmilitary elements of power to help neutralize the stronger
states.”

Bandwagoning is different from balancing because it will always refer to the act of a weaker state
or states joining a stronger state, alliance, or coalition. Bandwagoning occurs when weaker states
determine that the cost of opposing a stronger state exceeds the benefits to be gained from supporting
it. The stronger power may offer incentives like territorial gain or trade agreements to entice the weaker
actor to join with it.”?



Actors on the global stage, both state and nonstate, decide to participate in alliances and coalitions
and to conduct policies in support of balancing and bandwagoning based on their assessment of
their relative power in the international system. This reflects one of the pervasive concepts about the
system —that it represents or responds to a balance of power. It is important to distinguish between
balance of power as a policy (a deliberate attempt to prevent predominance on the part of another actor
in the international system) and balance of power as a description of how the international system
works (where the interaction between actors tends to limit or restrict any attempt at hegemony and
results in a general status of stability). The most widely accepted usage of the balance of power term is
related to the later concept: the process that prevents or opposes the emergence of a single dominant
actor. Theoretically, the international system works to prevent any actor from dictating to any other
actor —that is, the balance of power concept actually works to maintain the system of independent and
sovereign states.” In effect, balance of power describes the distribution of power in the international
system in both equal and unequal portions. Given an assumption that unbalanced power is dangerous
for the maintenance of stability, actors attempt to conduct policy that produces equilibrium of power
in the system. This helps form the rationale for actors to bandwagon or balance as they form alliances
or coalitions against potentially dominant competitors.”

Belief that equilibrium protects the sovereignty of the states, perceived inequality of power, and the
threat of violence combine to give both dominant and subordinate actors a shared (if unequal) interest
in maintaining order in the international system. Balance of power becomes a type of compromise
among actors that find stability preferable to anarchy, although it results in a system that favors the
strong and wealthy over the weak and poor. More powerful actors, like the great power states, play
leading roles in a balance of power international system because they have superior military force and
the ability to wield key technology.*

Ultimately, the balance of power concept fulfills three functions in the international system:

1. It prevents the system from being transformed by conquest into a universal empire.

2. Localized balances of power serve to protect actors from absorption by a dominant regional
actor.

3. Most important, the balance of power has helped create the conditions in which other elements or
characteristics of the international system can develop (i.e., diplomacy, stability, anarchy, war).”

Above all, this third function ensures the importance of the balance of power concept to the international
system for the foreseeable future.

For those actors in the international system less comfortable with operating in alliances and
coalitions, collective security provides an alternative. In formal terms, collective security is a framework
or institution designed to prevent or neutralize aggression by a state against any member state. All state
members are jointly responsible for the physical security of every other member. Membership in such
an institution permits states to renounce the unilateral use of force because the institution guarantees to
come to the assistance of the aggrieved state and sanction the aggressor. The overall intent of collective
security is the maintenance of peace among members of the framework or institution (i.e., the UN,
League of Nations), not between the system and external elements, as in the case of an alliance.”

The search for security is the most significant concern in some manner, shape, or form for the
vast majority of actors in the international system. Security implies the absence of threats to one’s
interests. In absolute terms, complete security would mean freedom from all threats. Historically, the
term security equated to the military dimension of security. Thus, security meant security from war or
violent conflict. But the 20th century witnessed an expansion of the concept to include other security
issues such as those relating to the economy or environment. Economic security is the need to ensure
that a hostile actor cannot control the supply of goods and services, or the prices for those goods and



services.” Examples are access to water, oil, or natural gas. Environmental security implies protection
from environmental dangers caused by natural or human processes due to ignorance, accident,
mismanagement, or design and originating within or across national borders.** Example issues are air
and water quality, global warming, famine, or health pandemics.

How an actor in the international system chooses to interpret the concept of security helps determine
participation in alliances or coalitions, involvement in collective security frameworks or institutions,
and balancing or bandwagoning behaviors. In all cases, these actors consider their ability to wield all
the elements of power they have available, whether or not to use force, and —most significantly —what
interests their ultimate policies will support.

Power in the international system is the ability of an actor or actors to influence the behavior of
other actors—usually to influence them to take action in accordance with the interests of the power-
wielding state. Power does not have to be used to be effective. It is enough that the other actors
acknowledge it, either implicitly or explicitly, since the potential exercise of acknowledged power
can be as intimidating as its actual use. Historically, some international actors have sought power
for power’s sake; however, states normally use power to achieve or defend goals that could include
prestige, territory, or security.*

There are two general components of power: hard and soft. Hard power refers to the influence that
comes from direct military and economic means. This is in contrast to soft power, which refers to power
that originates with the more indirect means of diplomacy, culture, and history. Hard power describes
an actor’s ability to induce another actor to perform or stop performing an action. This can be done
using military power through threats or force. It can also be achieved using economic power —relying
on assistance, bribes, or economic sanctions. Soft power is a term used to describe the ability of an actor
to indirectly influence the behavior of other actors through cultural or ideological means.*

In contrast with the primary tools of hard power —the ability to threaten with sticks or pay with
carrots —soft power attracts others or co-opts them so that they want what you want. If a state can attract
another state to want what it wants, it can conserve its carrots and sticks. The sources of soft power are
culture (when it is attractive to others), values (when there is no hypocrisy in their application), and
foreign polices (when they are seen as legitimate in the eyes of others). Soft power uses an attraction to
shared values and the perceived justness and duty of contributing to the achievement of those values.*
It is much more difficult to systematically or consciously develop, manage, control, or apply than hard
power.

Whether it is hard or soft, an actor’s power is measured in terms of the elements of power that it
actually possesses. Such measurement is always done in relation to another actor or actors and in the
context of the specific situation in which the power might be wielded. Are the available elements of
power appropriate given the potential foe or the nature of the conflict?** American security professionals
traditionally have categorized the elements of power in terms of the acronym DIME for the diplomatic,
informational, military, and economic elements. This concept has been expanded in the National
Strategy for Combating Terrorism to MIDLIFE: military, information, diplomacy, law enforcement,
intelligence, finance, and economic.*

Regardless of which specific elements of power are available for potential use, the most important
consideration for an actor’s ability to transform potential power into operational power is political will.
Effectiveness of the actor’s government and depth of domestic support (or leadership effectiveness
and stakeholder support for nonstate actors) are crucial for developing and sustaining political
will.* Without either of those components, the likelihood for the successful use of power is reduced
significantly.

One of the most visible uses of power is in the application of force. There are a number of reasons
given for its employment. In 1966, the classic analyst of the use of force and influence, Thomas



Schelling, described the use, or threat of use, of force as a kind of “vicious diplomacy.” He described
four different ways in which force might be used: deterrence, compellence, coercion, and brute force.
Deterrence seeks to prevent another actor from doing something that it might otherwise have done.
This is implemented over an indefinite period of time by convincing the deteree that he cannot achieve
the aim he seeks successfully, sometimes by demonstrating sufficient force to prevent achievement and
sometimes by promising a punishing response should the target engage in the action. An actor chooses
to use compellence when it desires to make an enemy do something by a specific time deadline. It
might have the positive effect of persuading an adversary to cease unacceptable behavior, or it might
cause him to retreat from seized positions or surrender assets illicitly taken. Compellence usually is
used after deterrence has failed, although that condition is not a prerequisite. It can carry the promise
of inflicting an escalating level of damage to a foe until it meets demands. It might also provide some
type of reward for meeting the demands. For both deterrence and compellence to be successful, both
the threatened penalty and promised reward (if applicable) must be credible.?”

Coercion is the intent to inflict pain if an opponent does not do what you want. It is normally most
successful when held in reserve as a credible threat. Signaling the credibility and intensity of the threat
are keys to success. Different from compellence, coercion only offers a threat for noncompliance without
a reward for compliance. Brute force is directly taking what the actor wants. It is not dependent on
signaling intent to the opponent and succeeds when used based simply on the success of the application
of force. Brute force is ultimately not about asking, but taking whatever the actor wants through the
direct use of force.?®

Virtually any action taken by an actor in the international system, whether it be peaceful or forceful,
likely will be done for the purpose of supporting the interests of the executing actor. The national
interest is intended to identify what is most important to the actor. Until the 17th century, the national
interest usually was viewed as secondary to that of religion or morality. To engage in war, rulers
typically needed to justify their action in these contexts. This changed with the coming of the Treaty of
Westphalia in 1648. For a state, the national interest is likely to be multifaceted and can be oriented on
political, economic, military, or cultural objectives. The most significant interest is state survival and
security. The term “vital” frequently is applied to this interest, with the “implication being that the
stake is so fundamental to the well-being of the state that it cannot be compromised” and may require
the use of military force to sustain it. Other types of interests considered to be important are the pursuit
of wealth and economic growth, the promotion of ideological principles, and the establishment of a
favorable world order. In addition, many states believe the preservation of the national culture in the
state to be of great significance.”” Ultimately, it is the state’s assessment of the importance of its national
interests that will determine much or all of what it will do or not do within the international system.

Why Does the International System Behave the Way It Does?

Givena belief that the international systemis composed of a structure and associated interacting units,
political scientists in the late 1950s developed the concept known as levels of analysis to help analyze all
the dynamics of interaction in the system. They believed examining problems in international relations
from different perspectives on the actors would help determine why different units and structures in
the international system behave as they do. They developed the term “levels” for the perspective units
and structures. Levels represent locations where both outcomes and sources of explanation can be
identified. The five most frequently used levels of analysis are:

1. International systems —largest grouping of interacting or interdependent units with no system
above them; encompasses the entire planet.

2.International subsystems — groups or units within the international systemthat can be distinguished
from the entire system by the nature or intensity of their interactions with or interdependence
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on each other. (Examples: Association of Southeast Asian Nations [ASEAN], Organization of
African Unity [OAU], and the Organization of Petroleum Exporting Countries [OPEC].)

3. Units — actors consisting of various subgroups, organizations, communities, and many individuals,
all with standing at higher levels. (Examples: states, nations, and MNC.)

4. Subunits — organized groups of individuals within units that are able or try to affect the behavior
of the unit as a whole. (Examples: bureaucracies and lobbies.)

5. Individuals.

Making use of the levels of analysis, international relations theory attempts to provide a conceptual
model with which to analyze the international system. Each theory relies on different sets of assumptions
and often a different level of analysis. The respective theories act as lenses, allowing the wearer to
only view the key events relevant to a particular theory. An adherent of one theory may disregard
completely an event that another could view as crucial, and vice versa.*

International relations (IR) theories can be divided into theories that focus primarily on a state-
level analysis and those that orient on an overall systemic approach. Many, often conflicting, ways of
thinking exist in international relations theory. The two most prevalent schools of thought are Realism
and Liberalism; though increasingly, Idealism, also known as Constructivism, is becoming a competing
concept.*?

Realism has been a major, if not the dominant, theory of international relations since the end of
World War II. From the realist perspective, struggle, conflict, and competition are inevitable in the
international system. Mankind is not benevolent and kind, but self-centered and competitive. Realism
assumes that the international system is anarchic because there is no authority above states capable
of regulating their interactions; states must arrive at relations with other states on their own rather
than by obeying the dictates of some higher entity. States, and not international institutions, NGOs, or
MNCs, are the primary actors in the international system. For states to thrive and survive, they must
orient on security as their most fundamental national interest. Without security, no other goals are
possible. States must struggle for power in that system; this produces the constant competition and
conflict.® Military force is the ultimate arbiter in the struggle for power. Each state is a rational actor
that always acts in accordance with its own self-interest. The primary goal is always ensuring its own
security. Strong leaders are key to success in this environment and will be required to exhibit realistic
vice morally idealistic based positions.

Realism asserts that states are inherently aggressive, and territorial expansion is only constrained by
opposing state(s). This aggressive orientation, however, leads to a security dilemma because increasing
one’s own security produces greater instability as opponents build up their forces to balance. Thus,
with realism, security is a zero-sum game where states make only relative gains.*

A variation of realism is called neorealism. Rather than the realist view of the influence of human
nature, neorealists believe that the structure of the international system controls and impacts all actors.
In effect, it is the system itself that is in charge. States, with their orientation on survival, have a primary,
if not sole, focus on war and peace. For a neorealist, state interests shape behavior. In neorealism, the
success of regimes is totally dependent on the support of strong powers.*

The international system constrains states. The system comprises both the states and the structure
within which they exist and interact. From a neorealist point of view, cooperation is more likely than
a pure realist claims because states are more interested in relative than absolute gains. States are often
willing to bargain to give something up.*

Several principal notions, especially since Immanuel Kant drafted “Perpetual Peace” in 1795, have
characterized liberalism as another fundamental theoretical basis for international relations:
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Peace can best be secured through the spread of democratic institutions on a worldwide basis. Governments, not
people cause wars . . . Free Markets and human nature’s perfectibility would encourage interdependence and
demonstrate conclusively that war does not pay . . . Disputes would be settled by established judicial procedures
... Security would be a collective, communal responsibility rather than an individual one.*

Liberalism, which in this context differs from liberalism as used in the liberal-conservative political
paradigm, maintains that interaction between states goes beyond the political to the economic
components of the international system — to include commercial firms, organizations, and individuals.
Thus, instead of the realist anarchic international system, liberals see plenty of opportunities for
cooperation and broader notions of power like cultural capital. Liberals also assume that states can
make absolute gains through cooperation and interdependence — thus peace and stability are possible
in the system.*

One primary hope of liberals for stability is the democratic peace concept. The main propositions
of this concept are: peace through the expansion of democratic institutions; populations of states focus
naturally on their economic and social welfare as opposed to imperialistic militarism; the subordination
of states to an international legal system; and commitment to collective security enhances stability.
Perhaps the most important element of the democratic peace concept is the belief that liberal democratic
states are likely to remain at peace with one another. The international judicial system, combined with
the perceived economic and social success of liberal states, normally dictates avoidance of external
conflict, especially with another liberal democratic state.*’

As with classic realism, liberalism has a related alternative called neoliberalism. This postulates
that the system is not in charge of everything; states make their own decisions. States are not only
interested in survival, but also in cooperation. International institutions can promote cooperation;
there are options beyond war and peace. Rules, principles, ideas, social norms, and conventions must
be considered. With neoliberalism, there is a much greater degree of cooperation in the international
system than neorealism is willing to acknowledge. To a great degree, this is as a result of the success of
international regimes.™

Regimes as a framework of rules, expectations, and prescriptions between actors can change state
behavior, particularly in the arena of cooperation.” Regimes often develop their own interests and
become actors in the system.” Regimes come about for many reasons. They can benefit all actors in the
system and do notrequire a hegemonic state for support. The more times states cooperate in aregime, the
more opportunity exists to change the behavior of a particular state. In effect, regimes can change state
behavior. There is a shared interest that ultimately can benefit both parties. Institutional incentives can
motivate states to cooperate peacefully even in situations when force might be considered. A regime’s
intervention in state behavior can lead to cooperation. The result is that the existence of regimes makes
cooperation more likely —which, in turn, could help drive change.”

Idealism, also known as constructivism, rejects standard realist and liberal views of the international
system, arguing that states derive interests from ideas and norms. Idealists believe that the effects of
anarchy in the system are not all defining, but “anarchy is what states make of it.”>* For an idealist,
the state’s identity shapes its interests. To understand change, an idealist must assess a states” identity.
States are social beings, and much of their identity is a social construct. If a state identifies itself as a
hegemonic global policeman, it will shape its interests accordingly. States that self-identify as peace-
loving economic powers emphasize different interests. Who a state is—primarily in the form of
culture — will shape that state’s identity. States understand other states through their actions. Key for
an idealist, one state’s reaction will affect the way another state behaves.®
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Summary.

In the end, there is no single answer for why any actor in the 21st century international system
behaves the way that it does. There is also no single description for all the actors in the system, as well as
no predictable method that any of them will use to interact. In effect, even considering the complexities
of the 20th century, the 21st century international system is highly likely to be more complex than ever.
Clearly the nationstate will continue to be the primary actor, but it will have increasing competition from
the nonstate actors that have emerged in the later part of the last century. Advances in communication
and transportation, along with the information revolution’s contribution to globalization have provided
both emerging states and nonstate actors a degree of international influence never previously imagined.
From the perspective of a 21st century strategic leader, these emerging state and nonstate actors and
emerging transnational threats will create numerous challenges and opportunities. These challenges
and opportunities will force leaders to address issues like determining the exact threat, assessing the
intensity of national interests at stake, deciding whether to employ hard or soft power, and opting
to work with alliances or coalitions or to go it alone. Ultimately, understanding these issues, and
many others dependent on the situation, will be critical for the success of any actor in the 21st century
international system.
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CHAPTER 2
MULTILATERALISM AND UNILATERALISM

James A. Helis

Our best hope for safety in such times, as in difficult times past, is in American strength and will — the strength and
will to lead a unipolar world, unashamedly laying down the rules of world order and being prepared to enforce
them.!

Charles Krauthammer

The paradox of American power at the end of this millennium is that it is too great to be challenged by any other
state, yet not great enough to solve problems such as global terrorism and nuclear proliferation. America needs the
help and respect of other nations.?

Sebastian Mallaby

At the beginning of the 21st century, the United States enjoys an historically unprecedented
accumulation of national power. The American economy is the largest in the world and, even in a
slowdown, far outstrips that of any other nation.> The prowess of America’s armed forces has been
demonstrated again and again, from Kosovo to Afghanistan to Iraq. In 2002, the United States accounted
for 43 percent of the world’s military spending, more than the total of the next 14 together.* Projected
increases in American military spending will likely lead to the United States spending more on defense
than the rest of the world combined, and the training and technological superiority of America’s armed
forces provide a quantum advantage that no nation is likely to even approach in the near to medium
term. The combination of overwhelming economic and military power gives the United States enormous
political influence throughout the world. There are few, if any, global issues that can be addressed or
resolved without U.S. support and cooperation.

One central debate in United States foreign policy has been the degree to which the United States
should beinvolved in the affairs of the world. World War Il and the Cold War seemed to settle the question
of isolationism or engagement in favor of the latter. After the Cold War, the issue of isolationism rose
again, but only briefly. The real post-Cold War debate was, and remains, over the degree to which the
United States should pursue its foreign policy alone or in partnership with other states. The debate has
been framed in terms of multilateralism versus unilateralism and is heavily influenced by competing
views on what the United States should do with its position of preeminent international power and
influence. In one sense, “the differences [between the two views] are a matter of degree, and there
are few pure unilateralists or multilateralists.”> However, there are clear differences between the two
schools of thought on when and to what extent the United States should work with others. We should
keep in mind that unilateralism and multilateralism are not strategies. Strategy is about matching ends,
means, and ways. Unilateralism and multilateralism are competing ways to approach problems. This
monograph will examine the advantages and disadvantages offered by each approach. The goal is to
identify those conditions under which it is better to work with others through coalitions and alliances
and when it is might be best go it alone.

Unilateralism.

People who advocate unilaterlaism tend to believe that the post-Cold War world is unpredictable
and dangerous. They believe America must use its power to protect, and in many cases propogate,
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its interests and values. America no longer need constrain itself in the assertion and expansion of its
influence out of fear of provoking a confrontation with the Soviet Union. The end of the Cold War stand-
off with its threat of nuclear war created an opportunity for the United States to apply its overwhelming
military, economic, and political power to build an international order that will perpetuate America’s
preeminent position in the world.

Unilateralists contend that an assertive approach to foreign policy is justified on both pragmatic
and ideological grounds. Charles Krauthammer concisely summarizes the unilateralist philosophy:
“The essence of unilateralism is that we do not allow others, no matter how well-meaning, to deter us
from pursuing the fundamental security interests of the United States and the free world.”® In other
words, as a practical matter, the United States should not compromise when pursuing national security
interests. The terrorist attacks of September 11, 2001, and America’s subsequent pursuit of a global
war on terrorism strengthened the belief that the United States was vulnerable to threats and needed
to act aggressively to defeat those threats, irrespective of how the strategy played on the global stage.
Ideologically, unilateralists argue that American values and ideals essentially are universal. Policies
and actions intended to advance them are in the interest of not only the United States, but people
throughout the world. The 2002 National Security Strategy states that “the United States must defend
liberty and justice because these principles are right and true for all people everywhere . . . America
must stand firmly for the nonnegotiable demands of human dignity.”” The non-negotiability of interests
and values calls for their uncompromising pursuit, preferably with the support of others, but alone if
necessary. The United States, with its overwhelming aggregation of national power, can be a decisive
player anywhere in the world on virtually any issue it desires. “It is hard for the world to ignore or
work around the United States regardless of the issue—trade, finance, security, proliferation, or the
environment.”® The United States should not squander its position and capabilities by compromising
and diluting its objectives in order to attract allies and partners. If the cause is right and just, the United
States should pursue it without compromise. Others states can either accept America’s arguments and
follow her lead or be left behind as the United States does what it should and must to advance its
interests and values.

One of the main advantages of unilateral approaches to problems is that they provide maximum
freedom of action. While allies and partners can bring extra capabilities to the table, they often bring
constraints on how their tools can be used. Those who contribute to an enterprise normally expect to
have a say in how it will operate. A common problem in United Nations (UN) military operations in the
1990s was the “phone home syndrome,” under which commanders of forces assigned to UN operations
had to seek approval from authorities in their home capital before accepting orders from the coalition
commander. Unilateralists also point to the limitations that the North Atlantic Treaty Organization
(NATO) allies placed on air operations during the Kosovo campaign as an example of how multilateral
approaches can be inefficient and reduce the effectiveness of American capabilities by restricting how
they will be used. Because foreign militaries cannot approximate American capabilities, their military
contributions are seldom worth the inevitable constraints they add.

Multilateralism.

Multilateralists acknowledge that there are circumstances in which the United States should not
rule out acting unilaterally, particularly when “vital survival interests” are at stake.” On the other
hand, multilateralists argue that most important issues facing the United States in the 21st century are
not amenable to unilateral solutions. Transnational issues requiring multilateral approaches include
terrorism; the proliferation of nuclear, chemical, and biological weapons; illegal drugs; and organized
crime. Globalization has made management of international trade and finance even more important,
as economic crises are susceptible to contagion that can have global impact, as was seen in the Asian
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financial crisis of 1997. And environmental and health problems, to include the spread of infectious
diseases, can only be dealt with on a global basis."

The reality is that American power, while overwhelmingly superior to that of any other state or
present coalition of states, is not unlimited. Allies and coalition partners allow the consolidation and
pooling of capabilities. A group of nations almost always can bring more tools of power to bear against
a problem than one state can alone. While NATO allies did place constraints on air operations over
Yugoslavia, they provided the majority of the peacekeeping forces deployed to Kosovo following
the air campaign. The price of their participation in post-conflict operations was a say over how the
war was fought. While air planners may have chafed under the politically imposed limitations on
their freedom of action, those limits were seen as an acceptable price to pay for cooperation in the
peacekeeping effort. The United States certainly had the capacity to conduct the air campaign itself (in
fact, the overwhelming majority of missions were flown by American aircraft). However, it was not in
the interests of the United States to be the sole or main provider of ground troops for what was bound
to be a protracted peacekeeping mission that would follow the air campaign. Going it alone may offer
short term efficiency, but sometimes long-term interests call for multilateral approaches and making
concessions in order to have committed partners. And measuring allies” worth only in terms of their
military capabilities ignores the importance of their political and diplomatic contributions.

Multilateralists agree that the United States should seek to protect and extend its status as the
soul superpower. However, they believe that exercising power unilaterally could actually be
counterproductive. Historically, dominant powers have faced efforts by other states to counterbalance
their accumulation of power. “Balance of power theory makes a clear prediction: weaker states will
resist and balance against the predominant state.”" For the United States to maintain its position in the
international system, it should endeavor to secure the cooperation of other states in addressing global
problems. Such a cooperative approach might negate or lessen any perceived need to counterbalance
U.S. power. Multilateralists reflect a liberal institutionalist point of view in arguing that it is easier to
gain the support and cooperation of others by working within a system of norms, rules, and institutions
that assure others of America’s intention to act in good faith as a partner, not a hegemon. While
unilateralists contend that the United States should use its power to impose an international order
favorable to maintaining America’s long-term supremacy, multilateralists counter that eventually that
approach will generate resistance and backlash. A system developed through cooperation is more likely
to stand the test of time. Given America’s predominance of power, it would take a remarkable effort
and investment of resources for any state or group of states to challenge America’s position. If America
behaves as a cooperative member of the international community and does not create the impression
that it threatens international stability, there is no reason for other states to seek to balance against
American power. No one doubts American capabilities. What America does with its capabilities will
determine how others will react and if America’s position will be accepted or challenged.

Alone or with Others?

The rhetoric in the dispute between multilateralist and unilateralist approaches obscures that there
are few foreign policy decisions that are purely one or the other. Advocates for both positions agree
that it is better to have allies in support of a cause than to go it alone. They disagree over what the
United States should be willing to give up to recruit partners. Unilateralists favor staking out one’s
position and moving forward with whomever is willing to go along. Multilateralists favor rallying other
nations to our cause and are more willing to accept trade-offs in building coalitions. Unilateralists and
multilateralists agree that there is little room for compromise on such fundamental issues as survival
interests. Time constraints also may limit the ability of the United States to drum up allies. Threats that
are immediate and pose a serious threat to survival or vital interests may force America’s hand.
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Finally, both unilateralists and multilateralists agree that the United States should seek to build
an international order that will favor the expansion of American values and help preserve America’s
dominant position in the world. The United States has a unique opportunity to establish international
rules and standards that protect American interests. They differ on how the United States should
attempt to build that order. Unilateralists tend to favor more assertive, even coercive approaches. They
fall more into the realist school of international relations theory and argue that ultimately power is
what matters, and reliance on agreements or treaties in lieu of real power is dangerous. On the other
hand, multilateralists favor moving ahead in a framework of international institutions and treaties
that will bind all states, America included, to rules and commitments. They feel that restrictions on
the United States will assuage concerns “about a global order dominated by American power —power
unprecedented, unrestrained, and unpredictable.”'> And even within the constraints of a rules-based
system, America will continue to enjoy a preponderance of power.

The Case of Iraq.

The U.S.-Iraq War of 2003 was a showcase for the different approaches to foreign policy. The
American position was clear: Iraq would comply with UN Security Council resolutions requiring it to
divest itself of all nuclear, chemical, and biological weapons and medium-range missiles, or the United
States, with whomever was willing to assist, would enforce the resolutions by force. Advocates for
unilateral American action argued that the UN had been ineffective in enforcing its own resolutions.
Iraq posed an imminent threat to the United States, and the United States could no longer tolerate the
international community’s unwillingness to force Iraq to comply and disarm. While the United States
welcomed other states that were willing to support the forcible disarmament of Iraq, the positions
of other states, including key allies and the UN Security Council, would not influence the course
of American foreign policy. The United States saw a need to act and was going to do so. And by
acting alone, the United States actually could enhance stability in the Middle East and the globe. An
America willing to use its power without the support of the international community would have
greater credibility in dealing with other threats. No longer could potential adversaries hope the UN or
America’s allies could dissuade it from major military action. When the United States said it would act,
that would be a credible threat. Knowing the consequences of defying America would deter states from
doing so in the future, which could only contribute to stability and to American security.

Multilateralists approached the issue differently. While acknowledging Iraq’s failure to comply
with UN resolutions and the likelihood that Iraq was in possession of significant quantities of banned
weapons, they questioned whether it was in America’s best interest to take military action without
broad support within the international community. While it would be faster and militarily more
expedient for the United States to forge ahead with a unilateralist Iraq policy, the costs of such a policy
likely would be prohibitive in the long run. By acting largely alone and without broad international
support, the United States risked weakening the international norm against unilateral use of military
power to resolve political disputes. A war with Iraq had potentially global consequences, both political
and economic. By undertaking such a war and assuming these risks for the international community
without its approval, the United States would reinforce fears of unconstrained American power and
increase the potential for a future backlash. Finally, the United States risked finding itself burdened
with a lengthy and expensive occupation of post-war Iraq. There would be no guarantee of significant
international support for post-conflict efforts following a war the United States started and waged
largely on its own. Leaving the United States saddled with post-war Iraq would serve as something of
a balancing tool. An America committed to a major military presence in Iraq would not find it as easy
to exercise military operations in other parts of the world without support from allies. Also, a lengthy
and costly overseas commitment could undermine domestic support for future actions.
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In summer 2003, it was too early to assess how the Iraq war will affect America’s position in the
world or how the world will react to American power. However, the unilateralist and multilateralist
camps used the lead up to the war to make their cases for acting more or less unilaterally or within
broader international coalitions. While the war and early phases of the occupation of Iraq have not
settled the debate, both have established some measures by which to determine if, in this case, a
generally unilateral approach to foreign policy and war helped or hurt America’s long-term standing
in the world. The end of the war may have opened the door for progress in the Israel-Palestine conflict,
but there has been relatively little international support for post-war occupation, which may leave a
substantial portion of America’s ground forces committed to Iraq for some time to come.

Conclusion: Recent Trends in U.S. Foreign Policy.

There is a growing view that American foreign policy has tended to be more assertively unilateral in
recent years. America’s refusal to join the international ban on antipersonnel land mines, its rejections of
the Kyoto treaty on global warming, an inspection and verification protocol for the Biological Weapons
Convention, and its withdrawal from the International Criminal Court and the Anti-Ballistic Missile
Treaty are offered as evidence of a policy of avoiding international commitments that might constrain
America’s freedom of action. Critics argue that the United States pursues its own international agenda
without regard for the interests, views, or concerns of the rest of the world. The response is that the
United States is acting, as all states should and must, in its own self-interests.

In spite of its overwhelming power, in the spring of 2003 the United States found itself embarking on
a war with Iraq. While Saddam Hussein undoubtedly was one of the world’s great villains, the United
States found itself diplomatically at odds with important traditional allies, politically outmaneuvered
and stymied at the UN, and opposed by public majorities in virtually every nation in the world.
How did the United States, with all its advantages, become so politically isolated? One answer lies
in the perception that the United States is using its national power more unilaterally than in the past.
International opposition did not prevent the United States from going to war. However, the absence of
allies has caused the United States to bear the overwhelming burden of post-conflict operations in Iraq.
In contrast, in Bosnia and Kosovo NATO allies and other partners provided the bulk of peacekeeping
troops following U.S.-led campaigns.

The perceptions and reality of the extent to which the United States pursues unilateralist policies
undoubtedly will affect America’s strategic choices in the future. There are clear trade-offs between
sacrificing freedom of action and lowering costs and adding the capabilities of other nations. Considering
these trade-offs should be part of the strategic decisionmaking process for the United States as it wages
a global war on terrorism and confronts a range of critical global interests and issues. The United States
cannot limit its options by clinging to notions about whether it should act unilaterally or multilaterally.
There are times and circumstances for both approaches. The art is to recognize them and select the
proper tool.
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CHAPTER 3
ETHICAL ISSUES IN WAR: AN OVERVIEW

Martin L. Cook

Violent conflict among human beings is, unfortunately, one of the great constants in our history as a
species. As far back as we can see, the human species has engaged in war and other forms of organized
violence. But it is equally true that, as far back as human culture and thought have left written records,
humans have thought about morality and ethics. Although cultures vary widely in how they interpret
death and killing from a moral and religious perspective, every human culture has recognized that
taking human life is a morally grave matter; every human culture has felt the need to justify taking of
life in moral and religious terms.

In the modern world, a large body of ethical and legal thought attempts to limit, to constrain, and
to establish criteria that sanction the use of violence in the name of the state and society. Through the
mechanisms of the Hague and Geneva Conventions, the Charter of the United Nations (UN), military
manuals such as the U.S. Army’s “Law of Land Warfare” and similar documents, modern governments
and militaries attempt to distinguish “just war” and just conduct in war from other types of killing of
human beings. Morally conscientious military personnel need to understand and frame their actions
in moral terms so as to maintain moral integrity in the midst of the actions and stress of combat.
They do so in order to explain to themselves and others how the killing of human beings they do is
distinguishable from the criminal act of murder.

Attempts to conduct warfare within moral limits have met with uneven success. Many cultures
and militaries fail to recognize these restraints, or do so in name only. The realities of combat, even
for the best trained and disciplined military forces, place severe strains on respect for those limits and
sometimes cause military leaders to grow impatient with them in the midst of their need to “get the job
done.” In the history of the U.S. Army, events like My Lai in Vietnam show that even forces officially
committed to just conduct in war are still capable of atrocities in combat—and are slow to discipline
such violations.

Despite these limitations, the idea of just war is one to which the well-led and disciplined military
forces of the world remain committed. That the constraints of just war are routinely overridden is
no more a proof of their falsity and irrelevance than are similar points about morality: we know the
standard, and we also know human beings fall short of that standard with depressing regularity. Moral
failure, rather than proving the falsity of morality, points instead to the source of our disappointment
in such failures: our abiding knowledge of the morally right.

Because of the importance of just war thinking, the general history, key provisions, and moral
underpinnings of just war are things which every military person, and especially every senior leader,
must understand and be able to communicate to subordinates and the public. It is important that senior
leaders understand just war more deeply and see that the positive laws of war emerge from a long
moral tradition which rests on fundamental moral principles. This chapter will provide that history,
background, and moral context of ethics and war.

Background of Just War Theory.

Most cultures of antiquity attempted to place some restraints on war. All recognized that there are
some causes of war which are justifiable and others that are not. All recognized that some persons are
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legitimate objects of attack in war and others are not. All recognized that there were times, seasons, and
religious festivals during which warfare would be morally wrong or religiously inappropriate.

The roots of modern international law come from one specific strand of thought emerging out
of antiquity: the Christian Roman Empire that took shape after the conversion to Christianity of the
Emperor Constantine in the year 312 AD. Although there were important ideas of restraint in war in
pre-Christian Greek and Roman thought and indeed in cultures all over the world, it is the blend of
Christian and Greco-Roman thought that set the context of the development of full-blown just war
thinking over a period of centuries.

Christianity before this time had been suspicious of entanglement in the affairs of the Empire. For
the first several centuries of the movement, Christians interpreted the teaching of Jesus in the Sermon
on the Mount and other places quite literally, and saw themselves as committed to pacifism (the refusal
to use force or violence in all circumstances). Although many appreciated the relative peace, prosperity,
and ease of travel the Empire’s military force made possible, Christians felt prayer on behalf of the
Emperor was the limit of their direct support for it.

Much changed with Constantine. For many, war fought on behalf of a “Christian Empire” was a very
different thing than war on behalf of a pagan one. Further, during the century following Constantine’s
conversion, the Empire began to experience wave after wave of invasion from the north, culminating
in the fall of the city of Rome itself in 410 AD —a mere 100 years after Constantine.

It was in that context that Christian thinkers, most notably St. Augustine, a doctor of the church
and bishop of Hippo in North Africa, first worked out the foundations of Christian just war thought.
History, Augustine argued, is morally ambiguous. Human beings hope for pure justice and absolute
righteousness. Augustine firmly believed that the faithful will experience such purity only at the end
of time when God’s kingdom comes. But until that happens, we will experience only justice of a sort,
righteousness of a sort.

What passes for justice will require force and coercion, since there will always be people who strive
to take more than their share, to harm and steal from others. In that world, the peacemakers who are
blessed are those who use force appropriately and mournfully to keep as much order and peace as
possible under these conditions. The military officer is that peacemaker when he or she accepts this
sad necessity. Out of genuine care and concern with the weak and helpless, the soldier shoulders the
burden of fighting to maintain an order and system of justice which, while far short of the deepest
hopes of human beings, keeps the world from sliding into complete anarchy and chaos. It is a sad
necessity imposed on the soldier by an aggressor. It inevitably is tinged with guilt and mournfulness.
The conscientious soldier longs for a world where conflict is unnecessary, but sees that the order of
well-ordered states must be defended lest chaos rule.

For Augustine and the tradition that develops after him, just war is an attempt to balance two
competing moral principles. It attempts to maintain the Christian concern with nonviolence and to
honor the principle that taking human life is a grave moral evil. But it attempts to balance that concern
with the recognition that, the world being what it is, important moral principles and that protection of
innocent human life requires the willingness to use force and violence.

Asitwendsits way through history, the tradition of just war thought grows and becomes more precise
and more elaborate. In that development, it faces new challenges and makes new accommodations.

The Spanish in the New World, for example, were challenged to rethink the tradition as they
encountered and warred against indigenous populations. Are such wars, too, governed by moral
principles? Are all things permitted against such people? Or, it was seriously debated, are they even
people, as opposed to some new kind of animal? Through that discussion came an expansion of the
scope of just war principles to populations that did not share common cultures.

After the Protestant Reformation, as wars raged throughout Europe in the attempt to restore religious
unity to “Christendom,” some thinkers (most notably Hugo Grotius) argued that just war must be
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severed from a distinctively Christian religious foundation. Human reason, instead, must provide a
system for the restraint of war that will be valid despite religious difference, valid etsi deus non daretur,
even if God did not exist! In other words, for Grotius and others, human reason is a commonality
all people share, regardless of religious, ethnic, and cultural differences. That rationality, rather than
revealed religion or religious authority, could suffice to ground moral thinking about war.

As a result of that “secularization” of just war thinking in Europe, the foundation was laid for the
universal international law of the present international system. As a result, the foundation was laid for
that system in natural law (moral rules believed to be known by reason alone, apart from particular
religious ideas and institutions) and in the jus Gentium, the “law of peoples,” those customary practices
which are widely shared across cultures. In current international law, these accepted practices are
called “customary international law” and set the standard of practices of “civilized nations.”

Since virtually all modern states have committed themselves by treaty and by membership in the UN
to the principles of international law, in one sense there is no question of their universal applicability
around the globe. But the fact that the tradition has roots in the West and in the Christian tradition does
raise important multicultural questions about it.

How does one deal with the important fact that Muslims have their own ways of framing moral
issues of war and conflict and even of the national state itself which track imperfectly at best with
the just war framework? How does one factor into one’s thinking the idea of “Asian values” which
differ in their interpretation of the rights of individuals and the meaning of the society and state from
this supposedly universal framework? What weight should the fact that much of the world, while
nominally nation-states on the model established by the Peace of Westphalia in 1648 in Europe, in
reality are described better as “tribes with flags”? How does one deal with the fact that, in much of the
world, membership in a particular ethnic group within an internationally recognized border is more an
indicator of one’s identity than the name of the country on one’s passport?

All of these questions are subjects of intense scholarly debate and practical importance. All have
very real-world applications when we think about the roots of conflict around the modern world and
attempt to think about those conflicts in the ways many of the participants do. But for our purposes, we
will need to set them aside in favor of making sure we understand the just war criteria as they frame
United States military policy and the existing framework of international law.

This limitation of focus is justified not only by the limitations of time, but also by legal reality.
Whatever one might want to say about the important cross-cultural issues posed above, it remains
true that the United States and its allies around the world are committed by treaty, policy, and moral
commitment to conduct military operations within the framework of the existing just war criteria. That
fact alone makes it important that strategic leaders possess a good working knowledge of those criteria
and some facility in using them to reason about war.

Ideally, however, strategic leaders also will have some grasp of the ongoing debate about cultural
diversity and the understanding of war in fundamentally differing cultural contexts as well.

The Purposes of the Just War Framework.

The framework of principles, commonly called “Just War Criteria,” provide an organized schema
for determining whether a particular conflict is justified morally. As one might imagine, any such
framework inevitably will fall short of providing moral certainty. When applied to the real world in
all its complexity, inevitably persons of intelligence and good will, can, and do disagree whether those
criteria are met in a given case.

Furthermore, some governments and leaders lie. No matter how heinous their deeds, they will
strive to cast their actions in just war terms to provide at least the appearance of justification for what
they do. If hypocrisy is the tribute that vice pays to virtue, it is testimony to the moral weight of the
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just war principles that even the most extreme lies follow the shape of just war principles. Just war
language provides the shape of the lie even the greatest war criminals must tell. Rare indeed is the
aggressor or tyrant willing to declare forthrightly the real causes and motives of their actions.

The twin realities of real-world complexity and the prevalence of lying about these matters suggest
the importance not only of knowing the just war criteria as a kind of list, but also of skillful and careful
reasoning using the just war framework as a strategic leader competency. Only if a leader is capable of
careful and judicious application of just war thinking can he or she distinguish valid application of just
war thinking from specious and self-serving attempts to cloak unjust action in its terms.

The Just War Framework.

Moral judgments about war fall into two discrete areas: the reasons for going to war in first place,
and the way the war is conducted. The first traditionally is called jus ad bellum, or justice of going to
war; and the second jus in bello, or law during war. Two interesting features of this two-part division
are that different agents are primarily responsible for each, and that they are, to a large degree, logically
independent of each other.

Judgments about going to war are, in the American context, made by the National Command
Authority and the Congress. Except at the highest levels where military officers advise those
decisionmakers, military leaders are not involved in those discussions and bear no moral responsibility
for the decisions that result. Still, military personnel and ordinary citizens can and do judge the reasons
given for entering into military conflict by those decisionmakers and make their own determinations
whether the reasons given make sense or not. A morally interesting but difficult question arises
concerning one’s obligations and responsibilities when one is convinced that recourse to war is not
justified in a particular case.

Just conduct in war concerns the rules of engagement, choice of weapons and targets, treatment of
civilian populations and prisoners of war, and so forth. These concern the “nuts and bolts” of how the
war actually is conducted. Here the primary responsibility shifts from the civilian policymakers to the
military leadership at all levels. Of course, political leaders and ordinary citizens have an interest in
and make judgments about how their troops conduct themselves in war. Militaries conduct themselves
in light of national values and must be seen as behaving in war in ways citizens at home can accept
morally.

Modern war, usually fought in plain sight of CNN and other media, is for good and for ill, especially
subject to immediate scrutiny. Political leaders and ordinary citizens react to virtually every event and
require of their leaders explanations for why they do what they do and conduct war as they do. This,
too, indicates why strategic leaders must be adept in explaining clearly and honestly the conduct of
their forces within the framework of the just war criteria.

I turn now to a discussion of the criteria of just war in some detail. These are the “tests” one uses to
determine the justification of recourse to war in particular circumstances.

We begin with the criteria for judging a war just ad bellum (in terms of going to war in the first place).
In detail, lists of these criteria vary somewhat, but the following captures the essential elements:

* Just Cause,

* Legitimate Authority,
e Public Declaration,

* Just Intent,

* Proportionality,

* Last Resort,

* Reasonable Hope of Success.
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Recall that the moral impulse behind just war thinking is a strong sense of the moral evils involved
in taking human life. Consequently, the ad bellum tests of just war are meant to set a high bar to a too-
easy recourse to force and violence to resolve conflict. Each of the “tests” is meant to impose a restraint
on the decision to go to war.

Just Cause asks for a legitimate and morally weighty reason to go to war. Once, causes like “offended
honor” or religious difference were considered good reasons for war. As it has developed, just war
tradition and international law have restricted greatly the kinds of reasons deemed acceptable for
entering into military confrontation. The baseline standard in modern just war thinking is aggression.
States are justified in going to war to respond to aggression received. Classically, this means borders
have been crossed in force. Such direct attacks on the territorial integrity and political sovereignty of
an internationally recognized state provide the clear case of just cause, recognized in just war and in
international law (for example, in the Charter of the UN).

Of course, there areanumber of justifications for war which donotfit this classic model. Humanitarian
interventions, preemptive strikes, assistance to a wronged party in an internal military conflict in a
state, just to name some examples, can in some circumstances also justify use of military force, even
though they do not fit the classic model of response to aggression. But the farther one departs from the
baseline model of response to aggression, the more difficult and confusing the arguments become.

As one moves into these justifications, the scope for states to lie and try to justify meddling in each
others affairs grows. For that reason, international law and ethics gives an especially hard look at
claims of just cause other than response to aggression already received. To do otherwise risks opening
too permissive a door for states to interfere with each other’s territory and sovereignty.

Legitimate authority restricts the number of agents who may authorize use of force. In the Middle
Ages, for example, there was the very real problem thatlocal lords and their private armies would engage
in warfare without consulting with, let alone receiving authorization from, the national sovereign.

In the modern context, different countries will vary in their internal political structure and assign
legitimate authority for issues of war and peace of different functionaries and groups. In the American
context, there is the unresolved tension between the President as Commander-in-Chief and the authority
of Congress to declare war. The present War Powers Act (viewed by all presidents since it was enacted
as unconstitutional, but not yet subjected to judicial review) still has not clarified that issue. But while
one can invent a scenario where this lack of clarity would raise very real problems, in practice so far the
National Command Authority and the Congress have found pragmatic solutions in every deployment
of American forces so far.

The public declaration requirement has both a moral purpose and (in the American context) a legal
one. The legal one refers to the issue we were just discussing: the role of Congress in declaring war. As
we all know, few 20th century military conflicts in American history have been authorized by a formal
congressional declaration of war. While this is an important and unresolved constitutional issue for the
United States, it is not the moral point of the requirement.

The moral point perhaps is captured better as a requirement for delivery of an ultimatum before
initiation of hostilities. Recall that the moral concern of just war is to make recourse to armed conflict as
infrequent as possible. The requirement of a declaration or ultimatum gives a potential adversary formal
notice that the issue at hand is judged serious enough to warrant the use of military force, and that the
nation is prepared to do so unless that issue is resolved successfully and peacefully immediately.

The just intent requirement serves to keep the war aims limited and within the context of the just
cause used to authorize the war. Every conflict is subject to “mission creep.” Once hostilities commence,
there is always the temptation to forget what cause warranted the use of force and to press on to
achieve other purposes — purposes that, had they been offered as justifications for the use of force prior
to the conflict, clearly would have been seen as unjustifiable. The just intent requirement limits war
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aims by keeping the mind focused on the purpose of the war. Although there are justified exceptions,
the general rule is that the purpose of war is to restore the status quo ante bellum, the state of affairs that
existed before the violation that provided the war’s just cause.

Proportionality is a common sense requirement that the damage done in the war should be worth
it. That is to say, even if one has a just cause, it might be so costly in lives and property damage that it
is better to accept the loss rather than to pay highly disproportionately to redress the issue. In practice,
of course, this is a hard criterion to apply. It is a commonplace that leaders and nations notoriously are
inaccurate at predicting the costs of conflict as things snowball out of control.

But here, too, the moral point of just war criteria is to restrain war. And one important implication of
that requirement is the demand for a good faith and well-informed estimate of the costs and feasibility
of redressing grievances through the use of military force.

The requirement that war be the ultima ratio, the last resort, also stems from a commitment to
restrict the use of force to cases of sad necessity. No matter how just the cause and no matter how well
the other criteria may be met, the last resort requirement acknowledges that the actual commencement
of armed conflict crosses a decisive line. Diplomatic solutions to end conflicts, even if they are less than
perfect, are to be preferred to military ones in most, if not all, cases. This is because the costs of armed
conflict in terms of money and lives are so high and because armed conflict, once begun, is inherently
unpredictable.

In practical reality, judging that this criterion has been met is particularly difficult. Obviously, it
cannot require that one has done every conceivable thing short of use of force: there is always more
one could think to do. It has to mean doing everything that seems to a reasonable person promising.
But reasonable people disagree about this. In the First Gulf War, for example, many (including Colin
Powell) argued that more time for sanctions and diplomacy would be preferable to initiation of armed
conflict.

The last requirement ad bellum is reasonable hope of success. Because use of force inevitably entails
loss of human life, civilian and military, it is a morally grave decision to use it. The reasonable hope
criterion simply focuses thinking on the practical question: if you are going to do all that damage and
cause death, are you likely to get what you want as a result? If you are not, if, despite your best efforts,
it is unlikely that you will succeed in reversing the cause that brings you to war, then you are causing
death and destruction to no purpose.

An interesting question does arise whether heroic but futile resistance is ever justified. Some have
argued that the long-term welfare of a state or group may well require a memory of resistance and
noble struggle, even in the face of overwhelming odds. Since the alternative is acquiescence to conquest
and injustice, might it be justifiable for a group’s long-term self-understanding to be able look back and
say, “at least we didn’t die like sheep”?

This completes the overview of the jus ad bellum requirements of just war. Recall that the categories
and distinctions of the theory are not simple and clear. Neither individually nor together do they
provide an algorithm that can generate a clear-cut and obvious judgment about a particular war in the
minds of all fair-minded people.

On the other hand, it is important not to overemphasize the difficulty here. Although the language
of just war is used by virtually all states and leaders in the attempt to justify their actions, not all uses
are valid equally. Often it is not that difficult to identify uses that are inaccurate, dishonest, or self-
serving. While there certainly are a range of cases where individuals of good will and intelligence will
disagree in their judgments, there is also a good range where the misuse is transparent.

Recall, for example, Iraq’s initial (and brief) attempt to justify its invasion of Kuwait on grounds that
there had been a revolution in the Kuwaiti government and the new legitimate government of Kuwait
had requested Iraq’s fraternal assistance in stabilizing the new government. Had this story been true,
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of course, Iraq would have been acting in conformity with international law and just war tradition by
being in Kuwait. It is important to note that Iraq apparently did feel obliged to tell a tale like this, since
that itself is a perverse testimony to the need of states to attempt to justify their actions in the court
of world opinion in just war terms. Of course, the story was so obviously false that even Iraq stopped
telling it in a matter of hours (how many of you even recall that they told it?).

My point in citing this example is to forestall an easy relativism. It is simple intellectual laziness to
conclude that, because these judgments are hard and people disagree about them in particular cases,
that the principles have no moral force or, worse, that all uses of them are mere window-dressing. In all
moral matters, as Aristotle pointed out, it is a mark of an educated person not to expect more precision
than the matter at hand permits. And in complex moral judgments of matters of international relations,
one cannot expect more than thoughtful, well-informed and good-faith judgments.

Jus in Bello.

I turn now to the jus in bello side of just war thinking. As I noted above, except at the highest levels
of the military command structure, officers do not make the decision to commit forces to conflict. The
moral weight of those judgments lies with the political leadership and its military advisors. On the
other hand, strategic military leaders, whether they are technically responsible for decisions to go to
war or not, often will be placed in the position of justifying military action to the press and the people.
Further, thoughtful officers often will feel a need to justify a particular use of force in which they
participate to themselves. For all these reasons, therefore, facility with just war reasoning in both its
dimensions (jus ad bellum and jus in bello) is a strategic leader competency.

The practical conduct of war is, however, the primary responsibility of military officers. They
bear the responsibility for the training and discipline of military personnel. They issue the orders that
determine what is attacked and with what weapons and tactics. They set the tone for how civilians are
treated and how prisoners of war are captured, confined, and cared for. They determine how soldiers
who violate order and the laws of war are disciplined, and what examples they allow to be set for
acceptable conduct in their commands.

Because of this weight of responsibility, the officer at all levels must incorporate thoroughly thought
about the jus in bello side of just war into standard operating procedure. It is an integral part of military
planning at all levels, from the tactical issues of employing small units to the highest levels of grand
strategy. U.S. policy, national and universal values, and political prudence combine to require officers at
all levels to plan and execute military operations with a clear understanding of just war requirements.

The major moral requirements ofjust war in bello boil down to two: discriminationand proportionality.
Together, they set limits in the conduct of war —limits on who can be deliberately attacked and on how
war can legitimately be conducted.

Although we use the term “discrimination” almost wholly negatively (as in racial discrimination)
the core meaning of the word is neutral morally. It refers to distinguishing between groups or people
or things on the basis of some characteristic that distinguishes one group from another.

In the context of thought about war, the relevant characteristic upon which just war requires us to
discriminate is combatant status. In any conflict, there are individuals who are combatants —actively
engaged in prosecuting the war efforts —and there are noncombatants. The central moral idea of just
war is that only the first, the combatants, are legitimate objects of deliberate attack. By virtue of their
“choosing” to be combatants, they have made themselves objects of attack and have lost that immunity
from deliberate attack all human beings have in normal life, and which civilians retain even in wartime.
I put “choosing” in quotes, of course, because we all know soldiers become soldiers in lots of ways,
many of which are highly coerced. But they are at least voluntary in this sense: they did not run away.
They allow themselves to be in harm’s way as combatants.
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Of course, in modern war, there are lots of borderline cases between combatant and noncombatant.
The definition of the war conventions is straightforward: combatants wear a fixed distinct sign, visible
at a distance and carry arms openly. But in guerilla war, to take the extreme case, combatants go
to great lengths to blend in to the civilian population. In such a war, discrimination poses very real
practical and moral problems.

But the presence of contractors on a battlefield, or combat in urban environments where fighters
(whether uniformed or not) are mixed in with civilian populations and property (to point to only two
examples) also make discrimination between combatants and noncombatants challenging both morally
and practically.

It is less critical to focus on the hard case than on the central moral point. War only can be conducted
justly insofar as a sustained and good faith commitment is made to discriminate between combatants
and noncombatants and to target only the combatants deliberately.

Of course, civilians die in war. And sometimes those deaths are the unavoidable byproduct of even
the most careful and conscientious planning and execution of military operations. Intelligence may
be mistaken and identify as a military target something that turns out in the even to be occupied by
civilians or dedicated only to civilian use. Weapons and guidance systems may malfunction; placing
weapons in places they were not intended to go.

Just war recognizes these realities. It has long used the “principle of double effect” to sort through
the morality of such events and justifies those which, no matter how terrible, do not result from deliberate
attacks on civilians. Such accidents in the context of an overall discriminate campaign conducted with
weapons that are not inherently indiscriminate are acceptable as “collateral damage.”

What is not acceptable in just war thinking is the deliberate targeting of civilians, their use as “human
shields,” or use of indiscriminate warfare on populations. In practice, this means choosing weapons,
tactics, and plans which strive to the limit of the possible to protect innocent civilian populations, even
if they place soldiers at (acceptably) greater risk.

The other major requirement of jus in bello is proportionality. It, too, attempts to place limits on
war by the apparently commonsense requirement that attacks be proportionate to the military value
of the target. Judgments about these matters are highly contextual and depend on many dimensions of
practical military reality. Buta massive bombardment of a town, for example, would be disproportionate
if the military object of the attack is a single sniper.

It is true, of course, that all sides violated these rules in World War II, especially in the uses of
airpower. But the development of precision munitions and platforms for their delivery have, since that
conflict, allowed the U.S. military to return to more careful respect for the laws of war, even in air war.
Furthermore, it is a testimony to the moral need to do so that, at least in part, drove that development —
along with the obvious point that munitions that hit what they are aimed at with consistency and
regularity are more militarily effective as well.

Contemporary Challenges to the Westphalian Model of Just War.

Recent history has put considerable pressure on the understanding of just war described above.
From World War II forward, a growing body of human rights and humanitarian law has evolved
which, at least on paper, restrains the sovereignty of states in the name of protecting the rights of
individual citizens. The Genocide Convention, for example, sets limits to what states may do to their
own citizens and creates the right (and perhaps the obligation) of states to intervene to protect the rights
of individuals when their violation rises to an unacceptable (and unfortunately, somewhat vaguely
specified) degree.

The conflict in Kosovo was clearly an example of intervention by the North Atlantic Treaty
Organization (NATO) into the “internal affairs” of Serbia (recall that Kosovo was an integral part of
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Serbia in the policy of all the states involved). Very little of the national interest of the NATO powers,
narrowly conceived, was involved in Kosovo. It was a case where humanitarian causes and human
rights were cited to “trump” Serbian sovereignty. Further, it was not authorized by resolution of
the UN Security Council, to a large degree because the Chinese and the Russians feared the “porous
sovereignty” precedent it would set.

Conversely, the failure to intervene in Rwanda was widely cited as a case where humanitarian
concerns ought to have overridden sovereignty and national interest questions.

These examples point to one large and unresolved issue in contemporary international ethics and law:
the harmonization of state sovereignty with issues of human rights and humanitarian intervention.

Another even deeper challenge is posed by the Global “War” against Terrorism. The terms “war”
is in quotations, of course, because in many respects the nature of the conflict with al Qaeda and similar
terrorist groups of global reach departs markedly from the model of war between Westphalian sovereign
states. Most obviously, terrorist groups are not state actors, so many of the conventions governing
conflict between states imply imperfectly at best.

Of course, unless terrorist groups are in international waters or in space, they necessarily exist in
some relationship to states. Some states deliberately and consciously sponsor and encourage them;
others harbor them unknowingly and perhaps even unwillingly; still others would like nothing better
than to be rid of them, but have weak or nonexistent governments with the capability to dislodge
them.

For states that deliberately harbor them, no great stretch is required to extend the Westphalian
paradigm to cover such cases. At some point, the existence of a threat within the border of such states
that the government is disinclined to rein in constitutes a just cause of war between the United States
and its allies and the harboring state. One way of construing the conflict in Afghanistan is precisely this:
that the Taliban government wished to shelter and protect al Qaeda on its territory and, after sufficient
warning, placed its own continued existence in jeopardy.

For states that lack the power to dislodge terrorist groups, if they can be persuaded to request
assistance from the United States or other powers to dislodge them, even if that “persuasion” results
from considerable pressure, the formalities of the current international system are maintained.

But other possibilities present themselves. On one interpretation of the Bush administration’s
National Security Strategy, the nature of the terrorist threat, combined with the possible destructive
power of weapons of mass destruction (WMD), warrants abandoning the “just cause” restriction to
aggression received in favor of a more aggressive “preemptive” (or, perhaps better, “preventative”)
use of military force. If this, indeed, becomes policy and customary international law, it might take
one of two forms. It might be a simple assertion of U.S. military supremacy and lead to a fundamental
recasting of the Westphalian assumption of the equality of sovereign states.

On the other hand, the nature of the threat also might lead to a reformulation of a common
understanding of “terrorism” among the major powers that generates a multilateral agreement, implicit
or explicit, that some threats warrant interventions that might not pass the inherited “just war” tests
of recent centuries. In that respect, just war would be returning to it origins: rather than seeing war
as a conflict among sovereign states in response to aggression, the international community might
see itself once again (as Augustine did in the 5th century) as defending a “tranquility of order” in
the international system against incursions of alien systems and ideologies whose sole purpose is a
disruption and displacement of that order. In other words, the globalized civilization grounded in
democracy, human rights, free trade and communication, technology, and science may be defending
its civilization itself against forces that seek its complete destruction.

These aspects of the contemporary scene more than any others point to the need to think about just
war in deeper historical terms than simply international law, precisely because existing international
law has been formed almost entirely in the European, post-Reformation and Enlightment, Westphalian
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system. If the second interpretation of the global war on terrorism (GWOT) has some validity, the
central point is precisely that those shared assumptions of the past several centuries may have less and
less relevance, and the original concerns of defending the stability of a system of civilization against
fundamental attack may be the better analog to present circumstances.

Conclusion.

The moral tradition of just war, and its partial embodiment in the laws of war at any moment are
part of on-going evolution. They represent a drive to make practical restraints on war that honor the
moral claim of individuals not to be attacked unjustly, while at the same time recognizing that use of
military force in defense of individuals and values is sometimes a necessity.

All military officers charged with the grave moral responsibility of commanding and controlling
military units and weapons must, if they are to conduct war morally, have a good working knowledge
of the just war tradition and of the moral principles it strives to enshrine.

Above all, strategic leaders who set large-scale military policy, control training and organizational
culture, and supervise the preparation of operational plans for national militaries need to understand
and think in ways deeply conditioned by just war principles. Because their responsibility is so great
and because the weapons and personnel under their control are capable of causing such destruction,
they above all bear the responsibility to ensure that those forces observe the greatest possible moral
responsibility in their actions.

No amount of knowledge of the terms and concepts of just war will make morally complex decisions
miraculously clear. But clear understanding of the concepts of just war theory and of the moral
principles that underlie them can provide clarity of thought and a way to sharpen one’s thinking about
those choices. And in the rapidly changing international scene characterized by American military
supremacy and nonstate actor attack, it may be that we are entering into a rare fundamental shift in the
understanding of the international system such as we have not seen in four centuries.

If our military is to conduct itself in war in ways compatible with American national values, and if
individual soldiers and officers are to be able to see themselves and their activities as morally acceptable,
they must be able to understand the moral structure of just conduct in war. Further, it is imperative that
they integrate that understanding into the routines of decisionmaking in military operations.

In the Gulf War, and in major operations since then, the language and concerns of just war are
integrated increasingly into planning and execution of military operations. Military lawyers are
integrated fully into modern targeting and operations planning cells of the U.S. military. In light of
those realities, facility in just war thinking is, indeed, a strategic leader competency. This chapter is
only an introduction to the terms and grammar of that thought. True facility in just war thinking will
come from careful and critical application of its categories to the complexities of real life and real
military operations.
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CHAPTER 4
ETHICS AND WAR IN COMPARATIVE RELIGIOUS PERSPECTIVE

David L. Perry

This chapter highlights a wide range of ethical views on killing and war in the world’s major religious
traditions.! One can learn a lot about a religion or culture simply by paying attention to how it answers
the question, Is it ever right to kill?? People raised within particular religious faiths are sometimes led
to believe that their tradition always has held a consistent set of ethical principles. But what we find
when we look closely at virtually any religious tradition are teachings that are at least paradoxical,
and in some cases downright contradictory. Every major religious faith regards life (especially human
life) as sacred in some sense, and affirms mercy and compassion as basic human obligations. But
sacred scriptures and influential religious authorities also have taught that it is sometimes right to kill
other human beings. Some have gone so far as to rationalize wars of annihilation against heretics and
infidels.

Religion clearly is not the only catalyst of total war and other forms of indiscriminate violence.
People seem to be able to invent all sorts of rationales for mass killing without feeling the need to cite
the will of God. Some of the most appalling atrocities in history have been rooted not in religion per
se but rather in racial or class hatred. (Think of the 20th century victims of Hitler, Stalin, Mao, and Pol
Pot.) There may even be a genetic tendency in our species, like that of our chimpanzee relatives, to
attack and kill others for no reason except that they are not “one of us.”?

But religious violence can take on a particularly intense and ruthless character, if the objects of that
violence are seen as blaspheming or insulting God, and thus as enemies of God who must be humbled or
destroyed.* This way of thinking continues to spark violence in countries as diverse as India, Pakistan,
Sri Lanka, Nigeria, Ireland, Indonesia, and the former Yugoslavia. I am confident, though, that some
ethical principles can be affirmed by all of the world’s major religions to limit violence, even when it
cannot — or should not—be prohibited completely.

Senior military, diplomatic and intelligence officials may profit from this chapter in at least the
following ways:

1) in recognizing the diversity of teachings within their own religion, especially its moments of violent intolerance

of other faiths, they ought to be less likely to proclaim their country’s wars as divinely ordained crusades or jihads
against enemies who might thus be denied basic rights;

2) in learning to appreciate certain ethical values and precepts in other traditions as similar to those of their own,
they will be better able to support diplomatic initiatives between countries and cultures to reduce the likelihood
of war and lessen its severity; and,

3) specifically in “the battle for hearts and minds” in places like Afghanistan and Iraq today, they may learn ways
to ally with moderate Muslims against the murderous ideologies of Al Qaeda, etc.

Eastern Traditions.

One of the oldest living religions is Hinduism. The Hindu tradition reveres all of life, and affirms an
ethical principle of ahimsa or avoiding injury to any sentient creature.” This ethic has often led Hindus
to adopt vegetarianism and strict pacifism, and has been especially strong in Buddhism and Jainism,
both offshoots of Hinduism. The pacifist ethic nurtured by these faiths lives today among the followers
of Mahatma Gandhi and renowned Buddhist teachers like the Dalai Lama of Tibet, Thich Nhat Hanh
of Vietnam, and Maha Ghosananda of Cambodia.®

Buddhism stresses the need for people to be aware constantly of how hateful and greedy emotions
can arise in order to avoid being controlled by them and lashing out violently against others. Buddhism
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seeks to undermine social divisions like the Hindu caste system, while at the same time reinforcing its
virtue of compassion and the obligation of noninjury. As a result, the duty not to kill people or other
sentient animals applies to all Buddhists, though as an absolute duty, it often has been restricted in
practice to Buddhist monks and nuns.” Similarly, a sacred Jain text says, “One may not kill, ill-use,
insult, torment, or persecute any kind of living being. . . .”® Former Burmese prime minister U Nu even
renounced the use of force by the state, claiming that Buddhism “cannot sanction even such acts of
violence as are necessary for the preservation of public order and society.”’

How would pacifists within these faiths respond to a concern that nonviolence might have little or
no persuasive effect on a violent enemy and could result in the destruction of one’s community? Some
contend that violence only seems to be effective but usually ends up merely producing more violence.
Others would admit that nonviolence sometimes does not succeed in deterring or ending violence but
claim that success is not as important as doing the right thing. (The Christian pacifist John Howard
Yoder made the same point in many of his books.)

Hindus and Buddhists believe in the Law of Karma which rigorously enforces justice through an
indefinite series of rebirths. So even if evil people succeed in their present lives, Karma will ensure that
they will pay for it in their next life. Trusting in the Law of Karma can help to motivate adherents of
these faiths to overcome selfishness and hostility and resist succumbing to violence. (This functions
similarly to the Western belief in a heavenly reward for living a devout and moral life, even if one
suffers great injustice during one’s earthly life at the hands of evil people.)

In practice, though, Eastern traditions often permit some exceptions to the general rule against
killing. In mainstream Hinduism, there is an entire caste of warriors, the Ksatrias, whose role in
defending the community with force is considered to be just as important as that of the Brahmin or
priestly caste. If a Hindu man is born into the warrior caste, he is obligated to kill enemy soldiers in
defense of the community; his social role does not permit him to be a pacifist. He must kill with the
proper disposition, though, without greed or anger. (Read the “pep talk” given by the god, Krishna,
to the reluctant warrior, Arjuna, in the Bhagavad Gita.) Some Hindu gods like Indra are believed to
have warlike characteristics themselves, and are praised for destroying the enemies of orthodox Hindu
teachings and practices.® So holy war is not entirely foreign to Hinduism.

On the other hand, total war in the sense of indiscriminate killing typically has been forbidden.
Hindu soldiers are not to kill unarmed prisoners or civilians, apparently due to a sense of chivalry: it
would be considered unprofessional for a Hindu soldier to harm defenseless people.! (Similar values
of chivalry in the West helped to ground the modern principle of noncombatant immunity.)

Some Buddhists have argued that killing can be justified in rare cases as the lesser of evils, if the
Buddhist community or other innocent people are threatened by violent attackers, and if nonviolent
means of persuasion and protest have not succeeded. Interestingly, even when war might be waged
with just cause and as a last resort, Buddhists still regard it as inherently sinful.’? (Medieval Christians
held a similar view; see below.)

We should not infer, though, that Hindus and Buddhists have never engaged in total war or other
indiscriminate killing. Many of their leaders openly have advocated aggressive violence against people
of competing religions. Zen Buddhism was distorted in Japan to support a ruthless warrior ethic before
and during World War II. Some Buddhists in Sri Lanka have promoted the “ethnic cleansing” of Hindu
Tamils from the island. An influential Thai monk claimed in the 1970s that killing communists actually
would produce karmic merit.® And the man who assassinated Gandhi in 1948 was a member of a
radical Hindu sect that opposed any political compromise with Islam or other faiths. But of course it is
very difficult to see how such things can be justified in light of their religions’ core values.

In the Western monotheistic religions of Judaism, Christianity and Islam, we also encounter a
mixture of moral values —some restraining war, others promoting it. I think it is fair to say, though,
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that the problem of total war has been more frequent in these faiths than in Eastern traditions, due to a
more intense fear of unorthodox beliefs and idolatry (i.e., the worship of false gods).

Judaism.

Frequently in the Hebrew Bible' (or what Christians call the Old Testament), love of one’s neighbor
is said to be a fundamental duty; in fact, love is to extend beyond one’s religious or ethnic kin to
include resident aliens as well (Leviticus 19:17-18, 33-34). Murder and other forms of unjust violence
are forbidden (Exodus 20:13).

The primary moral arguments underlying or reflected in those commandments appear to be: 1) God
is loving; so imitate God’s love; 2) God has shown compassion and mercy to you; so show gratitude
to God by being merciful to others; and 3) human beings are created in God’s image; so treat them as
such. (See Psalm 145:8-9, Micah 6:8, and Genesis 1:26-27, 9:6). If we considered those ideas in isolation
from some other biblical values and commandments, we might infer an ethic of strict pacifism toward
human beings, an absolute duty not to kill people, since killing even a murderous attacker might be
regarded as a kind of sacrilege as well as contradicting love.

But that apparently is not what the ancient Hebrews believed, since murder and other serious
offenses (Exodus 21-22) were subject to capital punishment, i.e., a form of intentional killing. Genesis
9:6 says, “Whoever sheds the blood of a human, by a human shall that person’s blood be shed; for in
his own image God made humankind.” I would interpret that to mean, “All persons have a basic right
not to be killed, rooted in their having been created in God’s image; but they can forfeit that right if they
commit a serious enough offense.”

So far, this would only permit those who are guilty of certain crimes to be executed, i.e., strict
retributive justice. Deuteronomy 24:16 states, “Parents are not to be put to death for their children, nor
children for their parents; each one may be put to death only for his own sin.” In addition, if this ethic
permitted war at all, it would seem to limit it to the defense of the innocent against unjust invaders, or
in punishment of their atrocities.

But collective punishment and indiscriminate war were also commanded or approved in the
Hebrew Bible, especially in cases of idolatry. The first of the Mosaic commandments prohibited the
Israelites from worshipping anyone but Yahweh. God demanded purity and strict obedience; idolatry
and blasphemy were punishable by death (Exodus 20:3, 5). Non-Israelites who lived within the area
believed by the Hebrews to have been promised to them by God were seen to pose a great temptation
to them to abandon their faith. This led them to rationalize the slaughter of entire communities, in some
of the most chilling passages in the Bible. Deuteronomy 20:16-18 says, “[In] the towns of the nations
whose land the LORD your God is giving you as your holding, you must not leave a soul alive. . . .
[Y]ou must destroy them . . . so that they may not teach you to imitate the abominable practices they
have carried on for their gods. . . .” Joshua 6:21 and 10:40 claim that “[Joshua’s army killed everyone
in Jericho], both men and women, young and old, oxen, sheep, and donkeys. . . . Joshua defeated the
whole land . . . he left no one remaining, but utterly destroyed all that breathed, as the LORD God of
Israel commanded.”"

Israel’s external enemies were to be treated somewhat more leniently: they were first to be presented
with peace terms, and, if those were accepted, then the people would be subjugated, not killed. But if they
rejected the terms, the men would be slaughtered and the women and children enslaved (Deuteronomy
20:10-15). In those respects, the Hebrews were little different from other ancient cultures.

The later rabbinic commentators who compiled the Talmud relegated wars of annihilation and other
indiscriminate killing solely to the specific divine commands connected with the ancient conquest of
the Promised Land." But the Talmud also gave explicit permission for individuals to kill murderous
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pursuers, either in self-defense or in defense of others, based primarily on Genesis 9:6 (though that
verse seems to apply only to a murder that already has occurred). Maimonides even thought that killing
could be required, in light of his reading of Leviticus 19:16, “Do not stand idly by the blood of your
neighbor.” Defensive war was permitted on those grounds as well, and required if the survival of a
Jewish state were threatened. Pacifism was only recommended as a prudential option, when using force
against oppression or invasion would likely result in significantly more harm to the community."”

Even when just cause for war exists, though, Maimonides and most other rabbis urged that
nonviolent efforts to achieve justice and maintain peace be pursued first. If war begins, destruction
should not exceed what is minimally necessary to achieve important military objectives. And innocent
lives should be spared whenever possible.'®

Drawing in part on those elements in the Jewish tradition, the contemporary Code of Ethics of
the Israeli Defense Forces' requires soldiers to use minimal force and to spare civilian lives, and also
affirms the importance of respecting their dignity, property, values, and sacred sites. Clearly a war
of annihilation like Joshua’s would not be permitted under the Israeli Defense Force (IDF) Code. But
in practice the Code has not always been upheld in Palestinian areas occupied by Israel, nor during
Israel’s invasion of Lebanon during the 1980s. Israeli military force is not always discriminate or
proportionate; whole families of individual terrorists often are punished collectively (e.g., their houses
are bulldozed); and Palestinian civilians are intimidated and humiliated on a daily basis. Of course,
many Jewish people in Israel and elsewhere have criticized these tactics on moral grounds, drawing
upon centuries of Talmudic affirmations of compassion and respect for human dignity.

Christianity.

One question that has been the subject of considerable debate is whether Jesus was a pacifist, in
other words, whether he prohibited violence absolutely. Some passages in the Gospels seem to clearly
imply that, but others are more ambiguous.

Matthew, Chapter 5 reports Jesus as saying;:

You have heard that it was said, “An eye for an eye and a tooth for a tooth.” But I say to you, Do not resist an
evildoer. [I]f anyone strikes [or slaps] you on the right cheek, turn [and offer him] the other also. . . . You have
heard that it was said, “You shall love your neighbor and hate your enemy.” But I say to you, Love your enemies
and pray for those who persecute you.

These sayings seem to imply a strict rule of nonviolence.

By contrast, when Jesus spoke with Roman soldiers, he did not recommend that they abandon
their profession in order to serve God (Luke 7). Now an argument from silence is logically weak, but
it is puzzling how Jesus would have reconciled the military profession with nonresistance to evil and
love of enemies. Also, the Gospels portray Jesus as using some degree of intimidation or force to eject
the merchants from the Temple in Jerusalem (John 2:13-16). There is even a story where Jesus seems
explicitly to permit his disciples to carry swords, and by implication to use them in self-defense, though
that passage appears only in Luke 22 and is very mysterious.

Similar puzzles emerge from the stories of Jesus’ arrest. The four Gospels agree that when Jesus
was arrested by an armed group, one of his disciples drew a sword and wounded a servant of the
high priest. But the Gospels differ about what was said during that incident. In Mark’s version of the
story (14:43-52), Jesus says nothing to the disciple who inflicts the wound. Mark’s gospel is thought by
scholars to be the earliest of the four, and probably familiar at least to the writers of Matthew and Luke.
But only Mark’s gospel suggests that Jesus was silent at this point. Perhaps Mark meant to imply that
Jesus was speechless seeing one of his disciples lash out violently, but we cannot know for sure.
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In Luke’s account (22:47-51), alone among the gospels, Jesus” disciples first ask him, “Lord, should
we strike with the sword?” But Jesus does not respond before one of them cuts the servant’s ear off.
(Perhaps he was not given enough time to reply.) Then Jesus says simply, “Stop! No more of that!” In
Luke’s version, there is only that brief command, with no supporting reasons given. It might reflect an
abhorrence of violence in general. But we might wonder why Luke’s Jesus would permit his disciples
to carry swords just a few verses earlier, yet forbid their use here in his defense.

In John’s version of the arrest (18:3-11), the disciple who uses his sword is identified as Simon
Peter, and the servant’s name is said to be Malchus. (In the other Gospels, they are nameless.) John
quotes Jesus as saying to Peter, “Put your sword back into its sheath. Am I not to drink the cup that
the Father has given me?” So John's focus is on the need to permit Jesus’ divine mission to continue
(which includes his arrest and crucifixion), not a specific opposition to violence per se. The contrast
with Luke’s version is remarkable.

Matthew’s version of Jesus’ statement is lengthier and more complex than the others (26:51-54):

Suddenly, one of those with Jesus put his hand on his sword, drew it, and struck the slave of the high priest,
cutting off his ear. Then Jesus said to him, “Put your sword back into its place; for all who take the sword will
perish by the sword. Do you think that I cannot appeal to my Father, and he will at once send me more than twelve
legions of angels? But how then would the scriptures be fulfilled, which say it must happen in this way?”

Note that Jesus gives at least two rationales in Matthew against the disciple’s use of his sword. One
sounds like a piece of prudential advice: if you do not want to be killed yourself, do not use lethal
weapons. (But then, would not the disciple respond, “I am perfectly willing to die to protect you”?) But
the other rationale, like John’s, might be restricted to this situation only: the disciple must not interfere
with Jesus” mission. (We might wonder, though, how the legions of angel “reserves” are consistent
with pacifism!)

In light of this puzzling combination of texts, how did the early Christian community answer the
question of whether force could ever be justified morally? Many of them seem to have constructed
a dual ethic, one for Christians and another for the state. I will use Paul, Tertullian of Carthage, and
Origen of Alexandria to illustrate this. Those three influential Christians interpreted Jesus’ teaching
and example to prohibit all uses of force by Christians, not only in self-defense but apparently even in
defense of other innocent people.

Paul wrote to Roman Christians (ch. 12): “Do not repay anyone evil for evil, but take thought for
what is noble in the sight of all . . . . Beloved, never avenge yourselves, but leave room for the wrath of
God.” Over a century later, Tertullian wrote that when Jesus rebuked the disciple who defended him
at his arrest, in effect he disarmed every soldier.” Tertullian explained to Roman rulers that Christians
believe it is better for them to be killed than to kill.?* And he stipulated that when soldiers convert
to Christianity, they must leave the military.” His contemporary, Origen, also claimed that Jesus
prohibited homicide, so Christians may never kill or use violence for any reason.?

But all three of those early Christians, in spite of their apparently pacifist stances, also seemed to
think that God authorized the state to use lethal force for certain purposes. Paul wrote in Romans 13:

Let every person be subject to the governing authorities; for there is no authority except from God, and those
authorities that exist have been instituted by God. Therefore, whoever resists authority, resists what God has
appointed, and those who resist will incur judgment. For rulers are not a terror to good conduct, but to bad. Do
you wish to have no fear of the authority? Then do what is good, and you will receive its approval; for it is God’s
servant for your good. But if you do what is wrong, you should be afraid, for the authority does not bear the sword
in vain! It is the servant of God to execute wrath on the wrongdoer.*

Similarly, Tertullian said, “We [Christians] pray . . . for security to the empire; for protection to the
imperial house; for brave armies. . . .”* And Origen claimed that although Christians will not serve in
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the military, they offer “prayers to God on behalf of those who are fighting in a righteous cause . . . that
whatever is opposed to those who act righteously may be destroyed.”*

Note that the combination of views I have cited from Paul, Tertullian, and Origen is internally
inconsistent: It is not possible to rule out killing entirely, and then permit it on the part of the state.
But it is important to recognize that those authors —and possibly most early Christians — thought strict
pacifism to be the only acceptable ethic for followers of Jesus. In light of that, no contemporary Christian
should assume that Jesus clearly approved of the use of violence, even in defense of the innocent.
Killing enemies to protect one’s family, community, or nation may be justified morally (perhaps on
nonreligious grounds), but doing so may well contradict the ethic of Jesus.?”

A significant shift in Christian thinking about war occurred in the 4th and 5th centuries, after
Emperor Constantine began to use the Roman state to support the Church. According to an influential
bishop named Eusebius, absolute nonviolence was from then on to apply solely to clergy, monks,
and nuns; lay Christians now could be obligated to defend the empire with force.® Ambrose, another
important bishop of that era, thought that Christian love entailed a duty to use force to defend innocent
third parties.”” He also shifted the focus of Christian moral concern from the act of violence to the
attitude of the agent: Christian soldiers should love their enemies —while using deadly force against
them!*®

Augustine, who was influenced by Ambrose in many ways, recognized that Jesus had taught things
that seemed to entail strict nonviolence; but like Ambrose, he believed that they applied to dispositions
rather than to actions. Christians in his view are not only permitted to use force in defense of the
community, they are obligated to obey such orders from higher authorities. Augustine also came to
accept the use of force against heresy, believing it to be consistent with a benevolent desire of the
Church to correct its wayward children!™

However, Ambrose®> and Augustine® also believed that there should be moral limits on Christian
uses of violence. Even in cases where Augustine considered war to be the lesser of evils, he regarded
all killing as ultimately tragic, always requiring an attitude of mourning and regret on the part of
Christians. Partly due to his influence, throughout most of the medieval period, killing in war was
considered a very serious sin. If a Christian soldier killed an enemy soldier, even in a war that was
considered just, he would have to do penance for the killing, often by fasting and prayer for a year or
more.*

We can also see Christian roots of the modern principle of noncombatant immunity develop in
the medieval period, when secular military ideals of chivalry combined with Christian decrees of
protection for clergy, peasants, women, and others who usually did not take part in combat.* Thomas
Aquinas added another important ethical consideration in stipulating that Christians may only use the
minimal force needed to save lives from unjust attack,* an early version of the just war principle of
proportionality.

But the medieval period also witnessed the emergence of total war in the name of Christianity. First,
there was increasing glorification of the Christian knight, and identification of military courage and
honor with Christian virtue. Consider how this German poem draws on John’s story of Jesus” arrest:

Then boiled with wrath

The swift sword wielder

Simon Peter.

Speechless he,

Grieved his heart that any sought to bind his Master,
Grim the knight faced boldly the servants,

Shielding his Suzerain,

Not craven his heart,

Lightning swift unsheathed his sword,
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Strode to the first foe,

Smote a strong stroke,

Clave with the sharp blade

On the right side the ear from Malchus.”

(The glorification of Peter here is rather ironic, in that Jesus rebuked him for using his sword! But the
poem no doubt stirred its audience to imagine that if they had been with Jesus at his arrest, they might
have hoped to have the disciple’s courage and sense of moral outrage.)

Now by themselves, military courage and honor might help to reinforce limits on war conduct,
e.g., in protecting noncombatants from gratuitous harm. But many of the traditional restraints on war
advocated by the Church started to erode in the medieval period.

In the 9th century, the Vatican declared that death in battle could be beneficial for Christian soldiers
spiritually: their sins could be erased if they died in defense of the Church, and they would be guaranteed
entry into heaven.® (This is not unlike the assurances given to contemporary Muslim suicide bombers
by recruiters from Al Qaeda, Hamas, etc.)

In the year 1095, Pope Urban II launched what later came to be called the First Crusade, urging
European leaders to rescue the Holy Land from its Muslim occupiers. The Pope referred to Muslims
as a “vile race” and an “unclean nation” that had polluted Christian holy places, and called for their
destruction. Killing Muslims became, in effect, a way for Christians to obtain remission of their sins.*
Moralrules governing the conduct of war were abandoned. No one was immune from attack by Christian
crusaders; whole cities were slaughtered. Even Jews in Germany were massacred by crusaders on their
way to Palestine.®’ Thus, ironically and tragically, a religion that began with the largely nonviolent
teachings and example of Jesus evolved in its first millennium to the point where Christians were
waging total, indiscriminate war against heretics and “infidels.”

In the wake of a series of devastating wars in Europe between Catholics and Protestants, some
Christians like Francisco de Vitoria concluded that mere difference of religion should no longer be
considered just cause for war.* Most Christians today would find total war morally repugnant, of
course, especially if waged in the name of God. Some even continue in the ancient path of pacifism
in obedience to Jesus’ sayings on love of enemies and nonretaliation against evil. But total holy war
against infidels also remains a continuing temptation for Christians, as suggested by the popularity of
the bloodthirsty Left Behind series of novels by Tim LaHaye and Jerry Jenkins.*

Islam.

The Qur’an, the most sacred Muslim text, repeatedly refers to God as compassionate and just. It
also insists that “there is no compulsion in religion” (2:256), meaning that authentic submission to God
must be freely and sincerely chosen, not forced.* (The word “Islam” means submission.) The Qur’an
urges Muslims to use “beautiful preaching” to persuade people to accept Islam, and to “argue nicely”
with Jews and Christians who are seen as worshipping the same God as their own (16:125, 29:46).*

Those ideas taken in isolation might tend to preclude holy war, and perhaps even ground some
form of pacifism. In fact, the Prophet Muhammad was said to have practiced nonviolence during the
first 12 years of his prophetic career, even in the face of serious persecution by polytheists in Mecca.*
The Prophet’s stance during that early Meccan period eventually served as the model for a nonviolent
Islamic movement in 20th century Afghanistan led by Abdul Ghaffar Khan, a friend and admirer of
Gandhi.*

But after the Prophet’s escape to Medina in 622, he came to believe that God permitted and even
commanded the use of force in defense of his growing religious community. Qur’an 22:39-40 says,
“Permission is given to those who fight because they have been wronged . . . unjustly expelled from
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their homes only because they say, ‘Our Lord is Allah.”#” Like the Hebrew Bible, the Qur’an mandates
capital punishment for certain offenses, though it also urges mercy and forgiveness in other cases.
Muhammad often urged diplomacy rather than war to resolve disputes.*

But some scholars believe that certain verses in the Qur’an (9:5 and 73) and other sayings of the
Prophet go beyond defensive and retributive uses of force to permit offensive jihad to expand the
territory of Islam. The word jihad, by the way, means struggle or effort. Jihad can refer to the struggle
of the individual Muslim to conform his or her will to Allah’s, or to a peaceful effort to persuade others
to accept Islam. But jihad also can mean holy war. In fact, there is a sense in which the only completely
just war in Islamic terms is a holy war, since it has to be approved by proper religious authorities and
waged to defend or promote Islam or the Muslim community.*

So in spite of the Qur’anic statement against forcing religion on others, Muslim leaders sometimes
have threatened to kill unbelievers if they did notaccept Islam. Muhammad himself was said to condemn
Muslims to death if they abandoned their faith. Some of the early Muslim raids out of Medina against
trading caravans would be hard to interpret as strictly defensive. And although Islam spread to some
parts of the world like Indonesia mainly by means of “beautiful preaching,” much of its expansion
elsewhere was due to offensive war, first by Muhammad to unify Arabia, then by his followers in
conquering the Middle East and North Africa. In fact, for many years the caliphs (Muslim political
leaders) were expected to wage offensive jihad at least once a year!™

However, Muhammad and his successors did establish some important moral rules for fighting
holy wars: women, children, and the elderly were not to be killed intentionally, though they could be
enslaved. Monks, nuns, and the disabled also were to be spared from execution after a battle. Muslim
military leaders were able to draw upon some pre-Islamic principles of Arab chivalry against killing
defenseless people.” In other words, Islamic holy wars were never supposed to be total wars involving
indiscriminate killing and scorched-earth tactics, in spite of what the leaders of Al Qaeda, Hamas, or
Hizbollah might say to the contrary.>

On the other hand, Muslim leaders explicitly were permitted by Muhammad to kill all captured
soldiers, and most adult male civilians if they were polytheists, or even if they were Jews or Christians
but had fought instead of paying the poll tax. So Islam traditionally did not uphold a comprehensive
principle of noncombatant immunity. Also, if civilians were likely to be killed in attacks on military
areas, Muslim ethics permitted that as regrettable but necessary “collateral damage” —in fact, the moral
blame rested entirely on the enemy leaders for putting their citizens in harm’s way.”

But many contemporary Muslim leaders strongly advocate noncombatant immunity, as well as a
duty to minimize harms to civilians in otherwise legitimate military attacks, i.e., in-bello proportionality.
Such leaders also have condemned terrorism committed in the name of Allah, including the September
11, 2001, attacks against the United States.” However, the contemporary challenge facing moderate
Muslims to counter the misguided ethic of Muslim extremists can hardly be overestimated.®

Conclusions.

Tragically, some advocates of aggressive religious war can still be found today in all of the world’s
major religions. What they cannot legitimately claim, though, is that their position is the authentic
expression of their faith. Indeed, each of the traditions I have discussed contains ethical principles
that are incompatible with total war. Furthermore, in order for members of those faith communities
to continue to believe that God is compassionate and just, I think they must repudiate claims and values
in their own scriptures and traditions that are incompatible with those ideas. It does not blaspheme
or insult God to believe that God’s actions are limited by objective moral principles. To say that God
would never condone or command total war, cruelty, or the intentional killing of innocent people does
not represent a significant limit on God’s power.
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Moreover, I think that people of many different faiths, as well as those of no religious faith, might
concur with the following ethical principles and rules, though some will not be acceptable to strict
pacifists:

1) All people have a prima facie right not to be killed. This right can only be forfeited if they intentionally try to kill

innocent people, or while they are combatants in war.>

2) Given the immense destruction and loss of life that war usually brings, all nonviolent means of realistically
achieving just objectives should be tried first.

3) War should only be waged when necessary to protect the rights and welfare of the innocent.
4) Innocent civilians should not be directly targeted.

5) Weapons and tactics should not be used against military targets in ways that are certain to cause civilian
casualties, unless that is the only way to protect one’s own soldiers or civilians. Even then, harms to enemy civilians
should be minimized.

6) Captured soldiers should not be tortured or summarily executed, but treated humanely.

7) Each side should be held accountable for any atrocities committed by its military forces.

Similar principles and rules arose out of the western just-war tradition and have been incorporated
into international treaties like the Hague and Geneva conventions. But as I have tried to suggest in
this chapter, such principles are not unique to the West or to Christianity in particular: every major
religious tradition has developed comparable ones. It ought to be possible for people of all faiths to
work in concert to implement such principles, without first having to agree on which views of God are
best.

The just-war tradition rejects strict pacifism as insufficient to protect the innocent from unjust attack.
Butjust-war rules, at least when applied in a careful and honest way, also guard against total war waged
in the name of religion or any other cause. Religious communities can help to ensure that political and
military leaders abide by these rules and inculcate respect for them in the training and management of
soldiers. But just as importantly, faith communities can nurture firmly rooted habits and dispositions of
compassion and nonviolence, reducing the likelihood and severity of war by dispelling the ignorance,
fear and hatred that too often inspire and escalate it.

ENDNOTES - CHAPTER 4

1. John Ferguson, War and Peace in the World’s Religions, New York: Oxford U. Press, 1978, is an excellent overview of this
topic, and covers more traditions than I am able to address in this chapter. Roland Bainton, Christian Attitudes toward War
and Peace, Nashville: Abingdon, 1960, focuses primarily on one tradition but in considerably greater historical detail.

2. Although this question is foundational to the ethics of war in that if the answer were a categorical “No,” then war
would be absolutely forbidden. The scope of the question clearly goes well beyond war. A comprehensive treatment of it
would necessitate exploring capital punishment, euthanasia, abortion, meat-eating vs. vegetarianism, and so on.

3. Richard Wrangham and Dale Peterson, Demonic Males: Apes and the Origins of Human Violence, Boston: Houghton
Mifflin, 1996.

4. ]. Glenn Gray, The Warriors: Reflections on Men in Battle, New York: Harcourt, Brace, 1959; Lincoln: University of
Nebraska Press, 1998, ch. 5, “Images of the Enemy,” offers many important insights along those lines.

5. Klaus Klostermaier, “Himsa and Ahimsa Traditions in Hinduism,” in Harvey Dyck, ed., The Pacifist Impulse in Historical
Perspective, Toronto: University of Toronto Press, 1996, pp. 227-239.

6. As the ethic and example of each of those men suggests, pacifism should not be equated with passivity. Ferguson,
pp- 36-40, helpfully summarizes Gandhi’s philosophy and practice of nonviolent civil disobedience. For a more extensive
analysis, see Manfred Steger, Gandhi’s Dilemma: Nonviolent Principles and Nationalist Power, New York: St. Martin’s Press,
2000. Gandhi also had a strong influence on Martin Luther King, Jr. Many influential Buddhist leaders are described in Peter
Harvey, An Introduction to Buddhist Ethics, New York: Cambridge University Press, 2000.

7. Harvey, ch. 6.

39



8. Ayaramgasutta, cited in Ferguson, p. 32.
9. Cited in Ferguson, p. 58.

10. Klostermaier.

11. Ibid.; Ferguson, p. 31.

12. Harvey, pp. 135-138.

13. Ibid., pp. 255-270. For further details on militant forms of Japanese Buddhism, see Brian Victoria, Zen at War, New
York: Weatherhill, 1997.

14. Biblical quotes in this chapter are from The New Oxford Annotated Bible: New Revised English Bible with the Apocrypha,
New York: Oxford University Press, 2001; and The Oxford Study Bible: Revised English Bible with the Apocrypha, New York:
Oxford University Press, 1989.

15. Many historians doubt that the ancient Hebrews actually engaged in many wars of annihilation against their
neighbors; the book of Judges suggests that they tended more toward peaceful coexistence.

16. Theological questions about their consistency with God’s compassion remained, of course: how could a loving and
just God ever order the annihilation of whole communities? Even if adults were guilty of “abominable practices,” why
would that justify killing their children and livestock as well?

17. Michael Broyde, “Fighting the War and the Peace: Battlefield Ethics, Peace Talks, Treaties, and Pacifism in the Jewish
Tradition,” in J. Patout Burns, ed., War and Its Discontents, Washington, DC: Georgetown University Press, 1996, pp. 1-30.

18. Ibid.

19. www.jewishvirtuallibrary.org/jsource/Society_&_Culture/IDF_ethics.html.
20. On Idolatry, www.newadvent.org/fathers/0302.htm.

21. Apology, www.newadvent.org/fathers/0301.htm.

22. On the Crown, www.newadvent.org/fathers/0304.htm. Compare another contemporary, Hippolytus of Rome: “A soldier
in the lower ranks shall kill no one. If ordered to do so, he shall not obey ... .. A catechumen or a member of the faithful who
wants to join the army should be dismissed because he has shown contempt for God.” Cited in Louis Swift, The Early Fathers
on War and Military Service, Wilmington: Michael Glazer, 1983, p. 47.

23. Against Celsus, www.newadvent.org/fathers/0416.htm; and Commentary on Matthew 26:47ff., www.newadvent.orgy/
fathers/1016.htm. Lactantius, Divine Institutes V1/20, claimed that “it is always unlawful to put to death a man, whom God
willed to be a sacred animal.” Thus from the creation story in Genesis 1, Lactantius inferred a conclusion at odds with
capital punishment mandated in Genesis 9:6.

24 It is hard to conceive of a more conservative political philosophy than the one suggested here by Paul. Indeed, since
he was himself persecuted by Roman authorities and knew that Jesus was executed by them, it is difficult to imagine that he
really believed rulers were never “a terror to good conduct.” However, later Christians like Augustine who cited Romans
13 approvingly did not ponder such questions.

25. Apology.
26. Against Celsus.

27. For more on this subject, consult C. John Cadoux, The Early Christian Attitude toward War, London: Headly Bros., 1919;
New York: Seabury, 1982; and Willard Swartly, ed., The Love of Enemy and Nonretaliation in the New Testament, Louisville:
Westminster/John Knox Press, 1992.

28. Demonstration of the Gospel, cited in Swift, pp. 88-89.
29. Duties of the Clergy, www.newadvent.org/fathers/34011.htm.

30. Swift, pp. 96-110. 1 doubt that the attitude expected of Christian soldiers by Ambrose and Augustine is psychologically
possible in close combat.

31. See his Letter to Publicola, Against Faustus, Letter to Marcellinus, and Letter to Vincentius, all at www.newadvent.org/

fathers/.
32. Duties of the Clergy.
33. Letter to Boniface.

34. Bernard Verkamp, The Moral Treatment of Returning Warriors in Early Medieval and Modern Times, Scranton: University
of Scranton Press, 1993, chs. 1-2.

40



35. James Turner Johnson, The Holy War Idea in Western and Islamic Traditions, University Park, PA: Penn State Press, 1997,
pp- 102-111; Maurice Keen, The Laws of War in the Late Middle Ages, London: Routledge and Kegan Paul, 1965, ch. 11; Robert
Stacey, “The Age of Chivalry,” in Michael Howard, et al., eds., The Laws of War: Constraints on Warfare in the Western World,
New Haven: Yale University Press, 1994, pp. 27-39.

36. Thomas Aquinas, “Whether ItIs Lawful to Kill a Man in Self-Defense,” Summa Theologica, newadvent.org/summa/306407.
htm.

37. Quoted in Bainton, pp. 103-104.

38. Pope Leo 1V, “Forgiveness of Sins for Those Who Die in Battle with the Heathen,” and Pope John VIII, “Indulgence
for Fighting the Heathen,” at www.fordham.edu/halsall/sbook1k.html.

39. James Brundage, Medieval Canon Law and the Crusader, Madison: University of Wisconsin Press, 1969, pp. 149-154.
40. Multiple accounts of Urban’s speech and the First Crusade are at www.fordham.edu/halsall/sbook1k.html.

41. Francisco de Vitoria, On the Law of War, 1539, in Anthony Pagden and Jeremy Lawrance, Vitoria: Political Writings,
New York: Cambridge University Press, 1991, pp. 293-327.

42. David Kirkpatrick, “Wrath and Mercy: The Return of the Warrior Jesus,” New York Times, April 4, 2004.
43. Abdullah Yusuf Ali, The Meaning of the Holy Qur’an, Beltsville, MD: Amana, 1989.
44. Reuven Firestone, Jihad: The Origin of Holy War in Islam, New York: Oxford University Press, 1999.

45. Sohail Hashmi, “Interpreting the Islamic Ethics of War and Peace,” in Terry Nardin, ed., The Ethics of War and Peace:
Religious and Secular Perspectives, Princeton: Princeton University Press, 1996, pp. 146-166; John Kelsay, Islam and War,
Louisville: Westminster/John Knox, 1993, p. 21.

46. Eknath Easwaran, Nonviolent Soldier of Islam, Tomales, CA: Nilgiri Press, 1999.

47. Firestone.

48. Hashmi.

49. Kelsay, ch. 3.

50. Johnson, p. 91.

51. Hashmi.

52. Kelsay, chs. 4-5; Michael Knapp, “The Concept and Practice of Jihad in Islam,” Parameters, Spring 2003, pp. 82-94.

53. Ibn Rushd and Ibn Tamiya, cited in Rudolph Peters, Jihad in Classical and Modern Islam, Princeton: Markus Wiener,
1996, pp. 31, 33, 49-50; Kelsay, ch. 4; Hashmi. Non-Muslims are not immune to such rationalizations, either: senior Pentagon
officials frequently have asserted that the responsibility for civilian deaths in Afghanistan and Iraq lies entirely with Al
Qaeda, the Taliban, Iraqi insurgents, terrorists, et al., FAIR [Fairness & Accuracy in Reporting], “ Action Alert: How Many
Dead? Major Networks Aren’t Counting,” wwuw.fair.org, December 12, 2001; Marian Wilkinson, “Pentagon Pins All Deaths
on Saddam,” Sydney Morning Herald, March 28, 2003. But we cannot completely excuse our killing of civilians simply by
claiming that we never targeted them intentionally. We must hold ourselves (as well as our enemies) accountable.

54. For example, Abdulaziz Al-Ashaykh, the chief religious leader of Saudi Arabia, declared on September 15, 2001:
“[TThe recent developments in the United States, including hijacking planes, terrorizing innocent people and shedding
blood, constitute a form of injustice that cannot be tolerated by Islam, which views them as gross crimes and sinful acts.”
Similarly, Muhammad al-Sabil, a member of the Saudi Council of Senior Religious Scholars, stated a few months later: “ Any
attack on innocent people is unlawful and contrary to shari’a, Islamic law) . . . . Muslims must safeguard the lives, honor,

and property of Christians and Jews. Attacking them contradicts shari’a.” See Charles Kurzman, “Islamic Statements against
Terrorism in the Wake of the September 11 Mass Murders,” www.unc.edu/~kurzman/terror.htm.

55. See Neil MacFarquhar, “Muslim Scholars Increasingly Debate Unholy War,” New York Times, December 10, 2004.

56. W. D. Ross, The Right and the Good, 1930; New York: Oxford University Press, 2003, argued that there is a cluster of
prima facie moral duties, none of which is absolute, but all of which are binding on rational persons across cultures. James
Childress, “Just War Criteria,”, in Thomas Shannon, ed., War or Peace? The Search for New Answers, Maryknoll, NY: Orbis,
1980, pp. 40-58, applied Ross’s theory to the just-war tradition.

41






CHAPTER 5
INTERNATIONAL LAW AND THE NEW WORLD ORDER:
REDEFINING SOVEREIGNTY

Thomas W. McShane

We have before us the opportunity to forge for ourselves and for future generations a new world order, a world
where the rule of law, not the law of the jungle, governs the conduct of nations.

President George H. Bush

World events since 1648 have reflected the political, social, economic, and military aspirations of
people organized into sovereign states. Increasingly, they reflect the influence and authority, both
real and perceived, of international law, a development which has become evident since the end of
the Cold War, but whose roots go back much further. Recent international interventions in places as
diverse as Kuwait, Somalia, East Timor, Haiti, and Kosovo, conducted under the auspices of the United
Nations (UN), regional organizations such as North Atlantic Treaty Organiation (NATO), or by ad
hoc coalitions, are shaped by a large and growing body of treaties, practices, and customs collectively
referred to as international law.

Americans traditionally respect and support international law and, in fact, have been instrumental in
its development for more than a century.! At the same time, they become frustrated when international
law restrains or limits the pursuit of national interests. This was illustrated vividly in the debates and
reactions surrounding American-led efforts to compel disarmament or regime change in Iraq throughout
2002 and 2003. Regardless, its is essential that strategic leaders understand the global environment as
it exists today. International law constitutes an important element of the geopolitical environment, one
we ignore at our peril.

This chapter traces the development and evolution of international law, its principal components
and characteristics, and its relative influence on international politics and events over time. It proposes
that international law has evolved to a level where it competes with sovereignty as an organizing
principal of international relations. Although sovereignty is likely to remain a critical component of
the international system, it faces a growing threat from international organizations and institutions
that pursue international order and individual rights at the expense of traditional rights enjoyed by
sovereign states.

Conventional wisdom would hold that this phenomenon sprung to life after the collapse of the
Soviet Union and the end of the Cold War in 1990. To the contrary, as this chapter will demonstrate, the
“recent” ascendancy of international law represents major developments in religion, philosophy, and
law over centuries, and is shaped by the cataclysmic wars and associated excesses of the 20th century.
Critical components of today’s international system matured in relative obscurity during the Cold
War as groups and nations sought self-determination, peace, democracy, and individual freedoms.
While it is easy for scholars and statesmen alike to overlook historical trends, we must examine how
developments in international law have subtly but certainly redefined sovereignty and how states have
adapted, or not adapted, to this reality.
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FOUNDATIONS OF INTERNATIONAL LAW
The Search for Order.

Humans seek order in life. Religion traditionally reflects our search for meaning and purpose, but
social institutions also reflect this desire. In ancient times, families organized themselves into tribes,
then cities, states, and empires. Social order implies security and a sense of predictability. Order
promotes prosperity and growth—both individual and collective. At the same time, order discourages
destructive social behavior and competition for scarce resources.> Order requires a degree of cooperation
and sacrifice and, by definition, some inherent limitation on individual freedom. The political process
is the means usually used to create order and determine social rules and mores. Laws are crafted to
facilitate and support this process.

Order may be imposed within groups or nations or states. On occasion, international order may
be imposed by hegemonic powers, for example the Roman Empire, the British Empire at its height in
the 19th century, and by American power since 1945. But scholars typically describe the international
system as unstructured, or anarchic, in nature. States strive for supremacy, or hegemony, over other
states. International politics is a “ruthless and dangerous business . . . [t]his situation, which no one
consciously designed or intended, is genuinely tragic.”?> Others analyze the international system in
different terms: the dynamic of how states establish international order, e.g., balance of power, bipolar,
or hegemonic systems; the nature of state actors as determining state behavior, e.g., democracies act
one way, revolutionary states another, etc.; and the influence of individual decisionmakers, e.g., great
men drive events — Churchill, Hitler, etc.*

Rule of law is widely regarded as an independent basis of international order. The National Security
Strategy of the United States tells us that the “nonnegotiable demands of human dignity” include “the
rule of law; limits on the absolute power of the state; free speech; freedom of worship; equal justice;
respect for women, religious tolerance; and respect for private property.”> Establishing the rule of
law was a stated objective of international efforts in Bosnia, Kosovo, and Afghanistan, among others.
Efforts to establish rule of law in places such as Kosovo, and more recently, Iraq, illustrate the tensions
between international law and sovereignty which we will examine in detail later.

Defining International Law.

Law prescribes norms of proper behavior, or as Blackstone says in his Commentaries, “a rule of civil
conduct, commanding what is right, and prohibiting what is wrong.”® These rules may be prescribed
by the sovereign, but they are usually based on religious, cultural, and moral values. As such, the law
often depends upon voluntary compliance, or more precisely on social pressure to conform. Sanctions
may be imposed in cases where individuals will not or cannot comply.

Others feel that laws by definition require sanctions:

It is essential to the idea of a law that it be attended with a sanction; or, in other words, a penalty or punishment
for disobedience If there be no penalty annexed to disobedience, the resolutions or commands, which pretend to
be laws will, in fact, amount to nothing more than advice. . . .

Regardless, law provides a foundation for order, stability, predictability, and enjoys general acceptance
by the population at large. Laws not generally accepted, perhaps because they do not reflect widely-
held beliefs or morals, or serve no constructive purpose, often are ignored and prove particularly
difficult to enforce.® Lastly, law evolves; it is not static. Laws change regularly, and considerably over
long periods of time. While all this is true with respect to municipal, or domestic, law, does it apply
equally to international law?

44



International law has been defined as “the body of rules and principles of action which are binding
upon civilized states in their relations with one another.”® Critics question, and we will examine later,
whether international law can be “binding,” and the efficacy of its application outside its Western
European incubator — the so-called “civilized” states. Yet a closer look reveals that international law
plays an essential role in global trade and commerce, regulating disputes, compensation, banking, and
laws applying to a given transaction. It is indispensable to international transportation, regulating
sea and air routes, privileges and immunities, and claims for loss or damage." International treaties
establish standards for the sciences, health, and the environment.™

The law of war is most familiar to us as that branch of public international law regulating armed
conflict between states, and increasingly within states suffering from civil war, or intrastate conflict.
This body of law provided the foundation for the war crimes tribunals at Nuremberg and Tokyo
following World War II, and later for the international tribunals organized to adjudicate war crimes
and crimes against humanity in former Yugoslavia and Rwanda. Even more recently, the Rome Statute
established the International Criminal Court, a standing, rather than ad hoc, tribunal which recently
became operational and whose jurisdiction may be unlimited.'

In most aspects, international law serves the same purposes as and shares common attributes with
municipal law: it provides a foundation for order, is founded on religious, cultural, and moral values,
serves to provide stability and predictability, and enjoys general acceptance among the international
community. International law protects rights of states and individuals alike. In one important particular,
however, the international legal system differs from municipal systems—there is no sanction for
noncompliance, if by sanction is meant imposition of penalty by a higher authority. This theme recurs
in any discussion of international law, although its relevance is often overstated.”

SOURCES OF INTERNATIONAL LAW
Classical Antecedents.

Historians refer to the “laws” of ancient Greece and Rome and their influence on modern western
institutions. Although recognizing that a sophisticated system of laws provided a foundation for order
and stability, as well as for a wide-ranging commercial system that stretched from Britain to Asia
Minor and ringed the Mediterranean, neither civilization understood the concept of international law
as we apply the term today."* Ancient Greeks, Romans, and Chinese customarily did not treat outsiders
as their equals in an international system of equals. Greeks regarded non-Greeks as uncivilized; the
Roman Empire did not negotiate acquisitions, it simply took them. The Chinese considered any group
of peoples outside the “Middle Kingdom” as barbarians not worthy of their full attention.'

Natural Law, Feudalism, and Westphalia.

Elements of modern international law existed before creation of the Westphalian system in 1648.
Ancient philosophers, the Romans, and their heirs believed in “natural law,” a higher law of nature
that controlled all human endeavors, and to which all are bound, even kings and rulers. An expression
of this concept is found in the term ius gentium, meaning a principle of universal application that all
follow because it has been discovered independently by application of reason, a “natural law.” Our
contemporary use of the phrase “human rights,” examined in this context, becomes for us a form of
natural law or ius gentium, and a fundamental principle of international order.®

Other elements of international order evolved during the Middle Ages, particularly concepts of
property rights and loyalty to the sovereign, key elements of modern nation-states. Under feudalism,
property rights of the ruler shaped feudal society and dictated a network of complicated but well-
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understood relationships that provided stability and order. Feudalism depended upon loyalty
up and loyalty down the social hierarchy. All were bound by reciprocal responsibilities. While the
Catholic Church provided legitimacy and support of feudal institutions, these principles survived
the Reformation. The idea that states enjoy sovereignty and the right to control territory is a feudal
legacy."”

Finally, following the self-destructive upheaval of the religious wars of the 16th and 17th centuries,
the Treaty of Westphalia in 1648 provided needed order, stabilizing borders and relationships. Kings
could dictate any religion they wished within their borders, but foreswore any rights to interfere in
the religious affairs of other sovereign states. This principle was violated frequently for political, if not
religious, reasons, but the Treaty achieved its purpose.

Once states became sovereign, a way had to be found for them to interact on a nominal basis of
equality. Guiding principles of relations between sovereign states rested on five basic assumptions.
States had the right to: make laws; act independently in international affairs; control their territory and
people; issue currency; and utilize the resources of the state. Sovereignty thus became the organizing
element of modern history.

INTERNATIONAL LAW HIERARCHY

The sources of international law are divided into four categories, arranged in a hierarchy.'® At the top
are conventions, treaties, and agreements, such as the UN Charter, or the Law of the Sea Treaty. These
represent contractual relationships between sovereign states, and states are bound by their obligations
freely undertaken.”

The second source of international law is the practice of states, referred to as customary international
law. No hard and fast rule governs customary international law. It reflects the behavior of states over
time, acting in accordance with what they believe to be the dominant rules of international order.
Customary law exists independently of treaty law, although treaty law may help to shape customary
law.®

The third source is principles of law recognized by the leading, or so-called “civilized” nations.
International politics help to define these principles, which are also shaped by the municipal law of
states.”!

The fourth and final source of international law represents judicial decisions and the writings
of jurists and scholars. These include the opinions issued by the International Court of Justice, its
predecessor the Permanent Court of International Justice, the European Court of Human Rights, and
the International Criminal Tribunals for the Former Yugoslavia (ICTY) and Rwanda (ICTR). Writings
of scholars supplement these decisions, illustrating and explaining the state of the law based on their
experience and study. Changes in the law are often preceded by debate among jurists and scholars over
what the law should be. Their authority is persuasive and influential, not substantive.

INTERNATIONAL LAW AND SOVEREIGNTY — AN EVOLUTIONARY RELATIONSHIP
A Marriage of Convenience.

International law has never existed in a vacuum. It reflects existing norms and mores, and illustrates
the difficulty of constructing international order in a disordered world. The Westphalian system has
provided the fundamental framework for order for over 3 centuries and has greatly influenced the
development of international law. Over time sovereignty has ebbed and flowed, as prevailing practices
and international politics shaped the behavior of the leading states. To the extent these practices and
politics establish binding precedent, they help to define international law.
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This portion of the chapter examines how recognized principles of international law and sovereignty
developed simultaneously over time. Although sovereignty has provided the dominant basis for
international order, it has consistently adapted to accommodate evolving concepts of government,
freedom, human rights, and the quest for predictability and stability,” the historical attributes of
international law.

Sovereignty and the Divine Rights of Kings.

Early models of sovereignty were based on the prevailing form of government in 17th Century
Europe —monarchies ruled by hereditary dynasties of kings or emperors. Consistent with historical
political and religious practice, individuals were subordinate to the state, represented by the king.
Other precedents existed, going back to classical Greece and its democratic ideals,* but prevailing
norms made kings absolute rulers of their states, and they exercised their authority with little regard
for the sensibilities of their subjects.

Contemporary writers described the nature of this relationship. Jean Bodin wrote in 1576 that law
comes from the king who, although not bound by his own laws, was not above the law of nature,
an important exception bearing on future developments.”® Thomas Hobbes wrote in Leviathan: “It
appeareth plainly that the sovereign power . . . is as great as possibly men can be imagined to make
it.”% Louis XIV of France, the “Sun King,” epitomized the classical sovereign —not merely the head of
the state, but its very embodiment, anointed by God to rule. Subjects owed unquestioningly loyalty to
the king, who might or might not act in their best interests. More precisely, the ling’s interests were
the state’s interests. Hence the dynastic wars of Louis XIV, waged to expand the glory of France and of
Louis XIV, were the business of the King and his advisors, not the people of France. As characterized
in popular culture: “It’s good to be the King!”#

Not everyone regarded sovereignty this way. Hugo de Groot, also known as Grotius, is referred to
as the father of international law for his treatises on international law and the law of war. He was also
a proponent of the law of nature and reason. He saw excesses in unbridled sovereignty:

I saw prevailing throughout the Christian world a license in making war of which even barbarous nations should
be ashamed; men resorting to arms for trivial or for no reasons at all, and . . . no reverence left for divine or human
law, exactly as if a single edict had released a madness driving men to all kinds of crime.?

As the culminating act of the English Civil War and the Thirty Years” War, the British throne of Charles I
fell to the reformist Protestant armies of Oliver Cromwell. In 1649, one year after Westphalia, Cromwell
had King Charles beheaded. Sovereignty was no longer coexistent with monarchy.?

The Enlightenment and Age of Reason.

During the 18th century, philosophers, scholars, and popular writers rediscovered the writings
of the ancient Greeks, combining them with Christian philosophy and natural law into a doctrine of
Enlightenment. Locke, Rousseau, and Jefferson, among others, emphasized individual rights and the
obligations of sovereigns toward their citizens.* Their beliefs were incorporated into the Declaration of
Independence and the American and French Revolutions.

The established order elsewhere did not change, but regime change in America and France,
replacing monarchies with democratically-based governments, was a harbinger of things to come. It
advanced the idea that sovereignty vested in the people, rather than in the government or the ruler,
and demonstrated the efficacy of a higher law, themes that would resurface periodically in the 19th
century and erupt in the latter half of the 20th century. International agreements and treaties began to
recognize that individuals as well as states have rights.*
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The Concert of Europe, Industrialism, and Colonialism.

Following the 25-year struggle to suppress Revolutionary France and Napoleon Bonaparte, the major
powers of Europe in 1815 sought to reestablish order, stability, and a balance of power. In response
to Napoleon’s imperial ambitions, the political leaders who met in Vienna created a system firmly
grounded in sovereignty and balanced so as to preclude a return to revolution. Under the leadership
of Prince Metternich of Austria and Lord Castlereigh of Great Britain, they succeeded in establishing a
framework for peace that would survive essentially intact for 100 years.*

Other influences shaped the 19th century. Charles Darwin’s scientific work on evolution stimulated
development of a social philosophy known as social Darwinism, extrapolating Darwin’s theories of
natural selection and survival of the fittest species into international relations and politics. Those
nations which were strongest were most likely and best suited to survive. Social Darwinism heavily
influenced political leaders such as Bismarck and Theodore Roosevelt.* Sovereign states exerted a sort
of muscular self-interest in their international relations, demonstrating their superiority by economic
growth and territorial acquisition. The last great era of Colonialism was the result, as France, Great
Britain, and Germany competed to acquire overseas colonies. The United States, too, succumbed to
temptation at the end of the century, acquiring overseas interests in the Hawaii, the Philippines, Cuba,
and Panama, among others.* The sovereign rights of underdeveloped, militarily weak states counted
for little in this environment.

Facilitating economic expansion in an era of relative peace were the modern technologies of
steamships, railroads, and telegraphs. The speed of communication and transportation caused the
world to “shrink,” as trade, commerce, and banking connected the continents, creating the first era of
“globalization.” The modern unified industrial state came into its own as the United States, Germany,
and Italy consolidated their territorial boundaries and joined the ranks of the great powers.*® In many
regards, it was the apogee of sovereignty.

At the same time other, largely unseen developments reflected the dark side of unbridled sovereignty
and hinted at issues that would rise to prominence in the 20th century. The industrial revolution
prompted upward mobility and increased the size of the middle class in most western nations, yet it
also created a new urban underclass, with associated problems of disease, family breakup, and child
labor. Visible disparity in wealth and power in developed states caused socialism to flourish, creating
revolutionary pressures that threatened the established order. Karl Marx promulgated his economic
theories preaching class warfare. Modest political reform helped to defuse tensions and postpone the
final accounting for at least another generation.

Public international law played an important role in international affairs, particularly through
treaties regulating trade, communication, and finance. Henri Dunant founded the International Red
Cross in Geneva in 1863 to mitigate the destructive effect of modern war.* The first Geneva Convention
covering treatment of sick and wounded on the battlefield was signed in 1864.* Based largely on the
Lieber Code of 1863, promulgating laws of war for Union armies in the American Civil War, the
Hague Conventions of 1899 and 1907 attempted to prescribe means and methods of warfare consistent
with existing humanitarian principles. Concerns over certain acts in the recent war with Iraq—use of
civilian hostages, fighting from protected places such as hospitals or mosques, combatants not wearing
military uniforms —can be traced directly to the Hague Conventions.*

The 20th Century — Age of Conflict and Ideology.
The 20th century was marked by tremendous highs and abysmal lows. The best and the worst

of human nature were on public display, often at the same time. The era was marked by three major
world wars, two hot and one cold, and the clash of powerful ideologies. Socialism, Communism,
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Nazism, and Fascism emerged fully-grown on the world stage, competing with democracy for primacy
in the hearts and minds of nations. Tentative steps to form world government were taken. Natural law
resurfaced in the guise of anti-colonialism, self-determination of peoples, the human rights movement,
and demands for equality by the non-Western world. Change accelerated development, redefining
political and cultural priorities. The second great era of globalization and progress brought the world
closer, yet left others even farther behind. The similarities between 1903 and 2003 are striking, as are
the differences. The maturation of international law and sovereignty’s accommodation to change is one
major highlight of the century that we will examine more closely.

The Great War — Changing of the Guard.

The period immediately following World War I is essential to understanding the rest of the 20th
century. The issues facing the allied powers in Versailles, and the choices made then and over the next
decade dictated the course of events for the remainder of the century. International law emerged as a
critical component of international order and would play a major role in international politics.

World War I, The Great War, caused tremendous upheaval in the established order. The victorious
allies attempted to address these problems at Versailles in 1919. First was the unexpected scope of
violence and destruction, prompting calls for vengeance —war reparations to be paid by the losers
and trials of those responsible for the conflict. Second was the collapse of major empires — the German,
Austrian-Hungarian, and Ottoman Empires on the losing side, and the Russian Empire in 1917 on
the allied side—and the emergence of the United States as the predominant military and economic
power.*! The third problem was the creation of new nation-states out of the former empires. Lastly,
lack of consensus concerning the goals of the war and what the allies had won plagued the peace and
designs for international order.

Revolutionary efforts to create a world government fell short—the League of Nations was a start,
but not a sufficient one. President Woodrow Wilson's visions for the postwar order clashed with the
national interests of the allies and frustrated effective, unified action. The Versailles Treaty became a
compromise. Complicating matters, Wilson failed to persuade the American public or the U.S. Senate to
ratify the treaty creating the League of Nations, and without American participation the League proved
too weak to enforce Wilson’s vision of collective security — peace through the rule of law supported
by military force when necessary.*? Wilson’s vision would be revived in 1945 and again in 1990 with
relatively greater success.

Attempts to try the Kaiser and others for War Crimes encountered similar problems. The allies
could not agree, and the Germans would not cooperate. Ambitious plans drawn up at the Paris Peace
Conference in 1920 called for some 900 war criminals to be tried, but allied disunity and German
recalcitrance prevailed. As acompromise, 12 German soldiers ranging from private to lieutenant general
were tried in German courts; six were convicted, with the most severe sentence being 4 years.*

Oneencouraging developmentat Versailles was public debate over rule of law and ethics superseding
national interests and international politics. The conflict between these poles of international order
would continue throughout the 20th century and still exists. As Kissinger characterizes it:

Atthe end of the First World War, the age-old debate about the relative roles of morality and interest in international
affairs seemed to have been resolved in favor of the dominance of law and ethics. Under the shock of the cataclysm,
many hoped for a better world as free as possible from the kind of Realpolitik which, in their view, had decimated
the youth of a generation.*

Efforts to enforce peace through rule of law continued for over a decade following Versailles. Arms

control agreements took the place of serious collective security enforcement. Examples include the
Naval Conferences at Washington in 1922 and London in 1930, regulating the number and size of
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battleships, cruisers, destroyers, and submarines, then considered the major strategic weapons of the
great powers.” In the Kellogg-Briand Pact of 1928 the signatory parties agreed to renounce war as an
instrument of national policy.*

In the end, sovereignty and national interests proved too strong for the Wilsonians. International law
became just another diplomatic tool as the great states rearmed themselves for World War II. Former
President Theodore Roosevelt, still a keen observer of world events, captured the essence of power
politics when he said: “As yet there is no likelihood of establishing any kind of international power . ..
which can effectively check wrong-doing . .. Iregard ... trusting to fantastic peace treaties, to impossible
promises, to all kinds of scraps of paper without any backing in efficient force, as abhorrent.”*

SOVEREIGNTY IN THE NUCLEAR AGE
World War II and the Search for International Order.

The world got a second chance in 1945 to recreate international order. The unprecedented destruction
of the second major war in a generation dwarfed that of 1914-18 and brought modern war to the home
front with a vengeance. Millions of noncombatants became casualties of war. The discovery of nuclear
fission at the end of the war threatened even greater destruction in any future conflict. Sovereignty had
to be checked, and international law was applied to the task. The problem was neatly defined by one
study:

A sovereign state at the present time claims the power to judge its own controversies, to enforce its own conception
of its rights, to increase its armaments without limit, to treat its own nationals as it sees fit, and to regulate its
economic life without regard to the effect of such regulations upon its neighbors. These attributes of sovereignty
must be limited.*

The creation of the UN in 1945 and the proceedings of the Nuremberg Tribunal immediately
following were watershed events that permanently altered the nature of the debate regarding a state’s
right to wage war and its treatment of its citizens. Together they announced to the world that aggressive
war would no longer be tolerated and that individuals who commit aggression and crimes against
humanity will be held criminally responsible for their acts. It was a sincere effort and a good start,
enjoying almost universal support.

One of the early UN proclamations, the Universal Declaration of Human Rights,* outlined
fundamental human rights in terms reminiscent of the Declaration of Independence and the Bill of
Rights. It was intended as common standard for “all peoples and all nations.”*® Although aspirational
in tone and lacking an enforcement mechanism, it has served for more than 50 years as a beacon for
peopleinsearch of freedom and justice. Over the following decades, International agreements outlawing
genocide, recognizing the rights of minorities, and emphasizing humanitarian concerns consistently
advanced individual rights at the expense of state sovereignty.’!

Collective security acquired new life after World War II with the creation of the UN, NATO, the
Organization of American States (OAS), and other international and regional organizations. Although
the Cold War provided the initial impetus for NATO, it survives as a viable, productive organization.
With expanded membership and new missions, NATO today provides collective security while
extending democracy and prosperity to the nations of Eastern Europe, a development unimagined a
generation ago.

The Rule of Law and Human Rights Center Stage.

The rule of law in international affairs is manifest in many ways: by actions of the UN Security
Council and other UN organizations;* by nongovernment organizations (NGOs) advancing collective
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western values and international humanitarian law; by treaties regulating strategic nuclear weapons,
conventional weapons, and chemical/biological weapons;* by international agreement on global
warming; by creation of an international criminal court;’* and by the number of “coalitions of the
willing” contributing forces to intervene in intrastate conflicts.

A common misperception is that these developments emerged all at once in 1990 with the collapse
of the Soviet Union and the end of the Cold War.> The incorporation of international law and human
rights into international relations since 1945 stems from historical trends and events. It reflects timeless
values, classical and modern philosophy, and the common experiences of mankind over centuries.
Although it is true that the bipolar system and threat of great power veto limited the ability of the United
Nations Security Council to take effective action throughout the Cold War, the quest for international
order based on rule of law consistently influenced political developments and discourse.

The struggle to end colonialism and promote self-determination of peoples following World War
IT is illustrative. The UN Charter, firmly rooted in sovereignty, contemplated the end of Western
colonialism.” The United States advocated renunciation of overseas imperial holdings and supported
self-determination.”” During World War 1I, in fact, our stance on this issue periodically created rifts
within the Anglo-French-U.S. partnership.”® After the war, at the same time we were developing a
Containment Policy against Communism, we were calling for an end to British and French rule in
Africa and Asia. When newly independent colonial states lapsed into Communism, as happened in
Vietnam, we suddenly found ourselves with a new problem on our hands, one as much political as
military in nature.” The search for order, justice, and democracy stumbled on the rock of great power
politics. International law alone could not preserve the peace.

Cold War arms control agreements® reflected not so much American and Soviet optimism as they
did global public opinion, uneasy over the prospect of annihilation at the hands of the two superpowers.
With the advent of intercontinental ballistic missiles, mutual assured destruction became a fact. With
satellite technology, the United States and the Union of Soviet Socialist Republics (USSR) acquired
the capacity to place nuclear weapons in earth orbit.®’ Many states became fervent practitioners of
international law for purely parochial reasons, but the success of the international community,
particularly nonaligned states, in framing global debate demonstrated the force of western values and
the rule of law. These trends emerged in the 1950s, and acquired prominence in the 1960s and 1970s.
Neither the UN nor the international community could force the great powers to take specific actions
against their interests, but this does not mean that the great powers, including the United States and
USSR, were free to do as they pleased. Pressures to comply with world opinion were subtle and often
invisible, but real nonetheless.

Contributing to the force of international law was the proliferation of NGOs in the decades following
World War II. NGOs pursued their own special interests, but most had an underlying humanitarian
agenda, advancing the cause of human rights and promoting “International Humanitarian Law.”% The
International Committee of the Red Cross is the oldest and best-known of the NGOs.®® Human Rights
Watch, Doctors without Border, CARE, and thousands of others effectively precipitated international
intervention in what had been considered previously the internal affairs of sovereign states.*

Two examples illustrate the power and influence NGOs have acquired. The first is the UN
intervention in Somalia in 1992, under American leadership, to ensure delivery of relief supplies and
avert a humanitarian disaster forecast by NGOs and highlighted on television screens around the world.
UN intervention alleviated the immediate problem, but failed to address the underlying problem of
stability. When it did, too little and too late, it led to the battle of Mogadishu and eventual withdrawal
of U.S. forces.

The second example of NGO influence is the Ottawa Treaty banning landmines.® The preamble to
the Treaty states in part:
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Stressing the role of public conscience in furthering the principles of humanity as evidenced by the call for a total
ban of anti-personnel mines and recognizing the efforts to that end undertaken by the International Red Cross and
Red Crescent Movement, the International Campaign to Ban landmines, and numerous other nongovernmental
organizations around the world, Basing themselves on the principle of international humanitarian law that the
right of the parties to an armed conflict to choose methods or means of warfare is not unlimited, . . . ®

NGOs and international celebrities like Princess Diana of Britain actively participated in the Conference
process, dismissing security concerns raised by the United States. Humanitarian concerns over civilians
killed or maimed by abandoned land mines preoccupied the Conference and carried the day. While not
a party to the treaty, the United States has conceded substantial compliance by policy.*”

THE STATE OF THE STATE—SOVEREIGNTY IN THE NEW MILLENNIUM
Trends and Developments.

Trends evident in 2003 reflect the foregoing discussion. In advanced states, post-industrial society
has replaced basic industry and manufacturing, which has migrated to less-developed countries with
lower labor costs. Globalization draws nations and peoples closer, despite recent economic setbacks.
The World Trade Organization is a powerful international force that influences decisions of the leading
economic powers, including the United States.”® International labor organizations demand basic
standards and benefits for workers and workplaces. These trends undermine sovereignty and reflect
a tightly structured international environment that constrains even the strongest states to behave in
ways promoting international order.

Human rights influence international agendas and domestic actions. International humanitarian
intervention, evident in Kosovo, East Timor, and possibly Iraq, is an emerging precedent that demands
attention. It is not yet customary international law, but lively debate on the subject tends to redefine
how we view sovereignty.® This represents, ironically, the triumph of values advanced by Wilson at
Versailles almost a century ago. The principles of the American and French revolutions have become
universal, though not all states concede that individual rights supersede the welfare of the state, most
notably China, the world’s most populous state.

Themes for the 21st Century.

International law will play an important role in addressing issues and trends likely to persist for
decades to come. The most important of these include: a globalized economy; urbanization; intrastate
conflict; clash of cultures; unequal distribution of wealth; environmental degradation; transnational
crime; collective security; multilateralism; and humanitarian intervention. Global problems require
global solutions; sovereign states cannot solve them, although they can address symptoms within their
borders. Most, eventually, will require international cooperation.

IMPLICATIONS FOR STRATEGIC LEADERS

International law challenges strategic leaders to think globally, not nationally. The positivist
approach to international law expressed in the S.S. Lotus case: “Restrictions upon the independence
of States cannot therefore be presumed,”” is threatened by a new paradigm: “a law more readily seen
as the reflection of a collective juridical conscience and as a response to the social necessities of States
organized as a community.””" UN Secretary General Kofi Annan articulated this new paradigm as
follows:

52



State sovereignty, in its most basic sense, is being redefined —not least by the forces of globalization and
international cooperation. States are now widely understood to be instruments at the service of their peoples, and
not vice versa.”

The implications of this principle are staggering. Yet Kofi Annan is no revolutionary; his language is
reminiscent of Thomas Jefferson’s in the Declaration of Independence: “That to secure these rights,
Governments are instituted among Men, deriving their just power from the consent of the governed.”
States exist to promote and protect individual rights and freedoms. The challenge for international
leaders is what action the international community should take in those cases where states deliberately
and systematically violate the human rights of their citizens.”

None of this implies that sovereign states cannot guarantee, promote, and advance human rights.
To the contrary, the American experience teaches us that individual rights and rule of law are mutually
supportive and thrive in a strongly nationalistic, democratic environment. Ironically, the American
experience also encourages internationalism in the promotion of democratic values. As President
George Bush has stated in his National Security Strategy: “We will defend the peace by fighting
terrorists and tyrants. We will preserve the peace by building good relations among the great powers.
We will extend the peace by encouraging free and open societies on every continent.”” This sentiment
resembles Wilson’s and, indeed, those of most presidents since 1918. Henry Kissinger portrays this as
an essential element of American altruism motivating our actions abroad: “Wilson put forward the
unprecedented doctrine that the security of America was inseparable from the security of all the rest of
mankind. This implied that it was henceforth America’s duty to oppose aggression everywhere . ..."”

The current world situation encourages debate over the scope and authority of international law.
Recent AmericanactionsinIraq, taken contrary to international public opinion, without the endorsement
of the UN Security Council, and against the wishes of longstanding allies such as France, Germany,
and Turkey, support Mersheimer’s proposition that great powers behave as their interests dictate.”
Perhaps sovereignty is alive and well after all. Unilateral action can, at least in certain cases, achieve the
same results as multilateral efforts.

Proponents of international order and rule of law argue that lasting order cannot be imposed
unilaterally. The Congress of Vienna in 1815, which created the “Concert of Europe,” was a collective,
multilateral effort, albeit predicated on sovereignty. But it took enormous cooperation to maintain
international order for 100 years. Even the British Empire at its height in the 19th century realized its
limitations and attempted to construct a favorable balance of power. John Ikenberry, in After Victory,
analyzes the rebuilding of international order after major wars. He says the diplomats of 1815 created
a “constitutional order,” which are “political orders organized around agreed-upon legal and political
institutions that operate to allocate rights and limit the exercise of power.”””

Ikenberry’s concept of “constitutional order” helps to explain how the current international system
evolved after World War II, and how it operates today. At its heart was the sharing of power by the
United States, by far the most powerful state in the world in 1945. The framework was an extensive
system of multilateral institutions, including alliances, which bound the United States and its primary
partners in Europe together.” The Cold War may have accelerated this process, but it did not create
it.”?

If this theory is correct, then the primacy of international law and institutions is no accident, but
instead the direct and expected result of efforts to create a framework of mutually supporting and
binding ties. As we have seen, these international institutions have performed as designed. It should
come as no surprise, viewing the international system in this way, that international organizations and
politics restrain the choices and actions of sovereign states. From this perspective, international order
displays many of the characteristics of municipal order.* Ikenberry explains this: “if institutions —
wielded by democracies—play a restraining role . . . it is possible to argue that international orders
under particular circumstances can indeed exhibit constitutional characteristics.”*!
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THE NEW WORLD ORDER AND AMERICAN HEGEMONY
Who Owns International Law?

Whatis America’s role as the sole superpower in the current environment? How will the international
system respond to the threat of global terrorism? Can it maintain the security and prosperity created
by American leadership since 1945? Can the rule of law accommodate the national interests of the
great powers and protect the interests of weaker states threatened by demagogues, genocide, civil war,
and internal armed conflict? The remainder of this chapter will attempt to suggest answers to these
questions.

Dynamic, disparate forces challenge the international order. Globalization promises prosperity
and freedom, but failed states, disease, pollution, and rising birthrates hold large segments of the
world’s population hostage. Furthering individual rights and enforcing collective security requires
international cooperation, but depends at present upon the good will and determination of powerful
sovereign states.

A brief look at two recent developments illustrates the nature of the challenge and provides insights
as to possible courses of action. The first of these is the creation of the International Criminal Court; the
second is the American-led war on terrorism.

The International Criminal Court is an idea whose time has come. It fulfills the hopes and aspirations
of a majority of the world’s nations. Eighty years in the making, from Versailles in 1919 to the Rome
Statute in 1997, it reflects a new consensus on international justice and the rule of law. Recognizing that
sovereignty protected rulers and their agents from accountability for crimes ranging from aggressive
war to democide,® the ICC provides a permanent forum for prosecution when state courts cannot
or will not act. As of this writing, 139 nations have signed the treaty, and 89 have ratified it. The
Court commenced operations on July 1, 2002, and according to its charter enjoys almost universal
jurisdiction.® Its potential impact is enormous, even without U.S. participation.®

At the same time, the United States leads international efforts to locate, isolate, and destroy
international terrorist groups with global reach. These groups threaten international order and
prosperity. They promote extremist views and promise false hopes to states and individuals left behind
on the road of progress. While most states support and encourage American efforts to eradicate this
plague, the international system is not well-suited for the struggle. There is no international agreement
on terrorism, and none that even attempts to define the term. Several treaties address individual terrorist
acts —hijacking, murder, money laundering, illegal crossing of borders, etc., but their solutions require
state action —apprehension, extradition, and prosecution of individual terrorists.®

To date, therefore, the international response to terrorism depends upon American leadership, moral
and physical. Coalitions are formed to fight terrorism, but they form and reform constantly depending
on where American efforts are focused. In Afghanistan a multilateral effort enjoyed broad international
support;* in Iraq, another theater in this global war, the coalition fell short of expectations, and the
intervention remains controversial.*” The search for order and the rule of law means different things to
different states. America may lead, but others need not follow.

These events are related closely. They represent opposite poles of debate over how we are to pursue
Ikenberry’s “constitutional order” on a global scale. While most states agree in theory with multilateral
institutions, the utility of the UN, and the need for rule of law within and among states, international
law must contend with the “friction” of sovereignty.® This uneasy relationship is likely to continue.
Ironically, some states and prominent individuals have called for the ICC to investigate American
intervention in Iraq as an “illegal” use of force in violation of treaty law and customary law.*
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Unilateralism: What Price Sovereignty?

This situation is unhealthy for international order. The new world order described in preceding
sections of this chapter is real, and it is here to stay. The ties that bind the international community
are strong and enduring, and international institutions enjoy unprecedented support and influence.
Perhaps the most amazing point of all is that American values and leadership were instrumental in
creating this environment. We are reminded once again that we have to be careful what we wish for.

American actions are well-intended, although many people sympathetic to American interests do
not accept this proposition at face value. To the extent that American national interests must be served,
we can continue to make unpopular decisions and execute American grand strategy without broad
international support. But we cannot do so indefinitely. America may act unilaterally on a case-by-
case basis, weighing costs and benefits. We need to be honest with ourselves when we do so, however.
Others may perceive our actions as excessive and bullying.

The cost of military intervention can be high: proponents must establish a legal basis, a jus ad bellum,
for action; they must apply force consistent with the laws of armed conflict and possible mandates of
the UN Security Council; the fighting must be controlled both in time and in space; fallout and political
reactions must be anticipated; and, lastly, those advocating intervention must expect the unexpected.
Murphy’s Law applies to all human endeavors. Given the national interest in defeating terrorism and
preserving international order, some degree of risk is normal and expected.

THE ROAD AHEAD: SURVIVING IN THE NEW WORLD ORDER

We do not operate in a vacuum. The international environment outlined in this chapter demands
our attention, if not our cooperation. It provides several useful lessons to guide our conduct in the 21st
century.

First, multilateral action is preferred in most cases. America lacks the political and military strength
to go it alone in every instance. U.S. economic and military power provides the mobility and ability to
go anywhere, but coalitions provide additional resources, political support, and legal justification and
legitimacy for international operations. If international relations theorists are correct, states that pursue
hegemonic order motivate other powers to combine to frustrate their efforts. Although such a backlash
against American hegemony is not evident at present, no one can guarantee that further unilateral
adventures will not produce one.

Second, the United States has tremendous capabilities at its disposal without employing the
military element of power. Diplomatic, economic and informational tools provide enormous flexibility
in formulating strategy and handling complicated problems as they arise. Infrequent demonstration
of American military power will suffice to remind opponents of military capabilities while diplomats
pursue peaceful resolution of disputes by other means. This approach also will reassure friends, allies,
and critics alike of American intentions and demonstrates a willingness to exhaust all reasonable
alternatives before applying force. It will preserve valuable goodwill.

Third, every crisis does not require international intervention or the use of military forces.
Acknowledging the threat posed by global terrorist networks, most international crises are local and
have little impact on terrorism or global security. Many of them, we need to remind ourselves, may
be safely ignored and left to others to solve. Unless international stability is threatened seriously,
mobilizing the international community and its resources might prove counterproductive. We have
learned, since the heady days of 1991, of the great Gulf War Coalition forged by Bush, that the new
world order promised by the collapse of the Soviet Union and the end of the Cold War has not come to
pass, at least not in the way we imagined it. But there is a new world order, and states have to live in
it.
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The fourth and final lesson we can draw from this analysis of international law and sovereignty is
that the international system as it exists (and as it was designed) reflects American values and American
visions for the future. It is a legitimate part of our heritage. When we presume that all institutions
oppose our interests because some do, or presume that all treaties are suspect because some are, we
deny that heritage. More often than not, international institutions and agreements further American
interests.

It is important for us to remember that democracies tolerate differences, and, in fact, thrive on them.
If the core of “constitutional order” in the world is Western democracy, then we must expect that there
will be disagreements and heated debate among states. We will not always agree on everything. But
in a constitutional system everyone must play, the rules do not allow a state to simply take its ball and
go home whenever it does not get its way. True, no referee will step in, blow a whistle, and impose
a penalty, but true international order, just like domestic order, depends upon mutual respect and
cooperation and responsible behavior. Those who claim global leadership within the system have the
greatest responsibility to ensure the system works. It is time to reassess America’s role and reclaim our
rightful position as the leader of the world community. Struggling against the ties that bind us, like a
modern Gulliver, is counterproductive.
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CHAPTER 6
REGIONAL STUDIES IN A GLOBAL AGE

R. Craig Nation

THE NEW REGIONALISM

Twentieth Century strategy was dominated by global conflict. The First and Second World Wars
were implacable struggles waged on the world stage, and they were followed by the Cold War, a
militarized contest between superpower rivals described by Colin Gray as “a virtual World War II1.”*
Not surprisingly, interstate rivalry propelled by Fritz Fischer’s Griff nach der Weltmacht (Strike for
World Power) gave rise to theoretical perspectives concerning the dynamic of international relations
dominated by globalist perspectives.? From the founding of the first university department devoted
to the formal study of International Relations at the University of Aberystwyth (Wales) in 1919 to the
present, globalist and universalizing theoretical models have been at the core of the profession.

Such models also have defined the practice of American foreign and security policy. The venerable
traditions of American isolationism and exceptionalism, integral to the founding of the republic and
through most of the 19th century the inspiration for a cautious and discrete U.S. world role, were
pushed aside gradually against the background of the Great War by the liberal tradition of benign
engagement under the aegis of international law, international organization, and collective security.
Though President Woodrow Wilson’s project for a U.S.-led League of Nations was frustrated by
congressional opposition, in the larger picture there would be no return from “over there.” America
was a dominant world power from at least 1916 (when the United States became a creditor for the
major European powers), and the range of its interests no longer permitted the luxury of an exclusively
national or even hemispheric policy focus.

Already on the eve of World War II, in his seminal work, The Twenty Years’ Crisis, E. H. Carr argued
that a relative neglect of the role of power and coercion in international affairs had paved the way
for the rise of fascism.’ Carr’s “realist” perspective lent theoretical substance in the United States
by transplanted Europeans such as Hans Morgenthau, Arnold Wolfers, and Stanley Hoffman, who
viewed themselves as tutors for powerful but naive American elites, became the dominant conceptual
framework for postwar U.S. policy.* The classical realism of postwar theorists was never a vulgar
philosophy of might makes right, though it is sometimes interpreted in that way. Its most prominent
promulgators, often European Jews like Morgenthau who had fled the holocaust and were lucidly
aware of what unchecked power set to evil ends could affect, were preoccupied with ethical concerns
and the need to constrain the inherent violence of anarchic interstate competition.” But the realist
tradition made no bones about the need to place power, the global balance of power, and strategic
rivalry between competing sovereignties at the center of a globalist worldview. During World War I,
State Department planners carefully prepared for policy of engagement based upon the purposeful use
of U.S. power to shape a congenial international environment.® 