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A. Give examples of the proper limits of a commander’s authority as they relate to installation jurisdiction.
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IV. 
Installation Administration

A.  Jurisdiction.

1.  Not the same as title--Air Force almost always has title to the land; in some                                                               

     cases we only lease the land, but generally we own it.  

2.  Jurisdiction includes the right to legislate and to enforce laws on the installation.  

3.  Sources of jurisdiction.  

a.  Federal Government may have retained jurisdiction upon original grant to the                                                                         

     state.  

b.  State may have ceded jurisdiction to the Federal Government either at the                         

     time of transfer of title or later.

c.  State may have retained jurisdiction.  

d.  State may have retroceded jurisdiction, but only with the consent of

     Congress.  

4.  Types of federal jurisdiction.

a.  Proprietary jurisdiction

i.  USAF same as any landowner.

ii.  no federal jurisdiction.

iii.  supremacy and immunity for federal governmental functions.  

b.  Partial jurisdiction

i.  both state and federal government have some legislative power.  

ii.  neither has total legislative power.  

c.  Concurrent jurisdiction:  both state and federal government have total                      

     legislative authority.  

d.  Exclusive jurisdiction.

i.  federal government has total legislative authority.  

ii.  state government has none, although it usually retains authority to serve              

     civil and criminal process.  

B.  Limitations on state power.   

1. Power to tax.  

a.  States may not tax federal instrumentalities, such as the commissary or base      exchange.  

b.  States may tax private activities on base, such as sales by the Officer’s Wives 

     Club and other private organizations.                               

2. Power to regulate.  

a.  As a general rule, states may not regulate the activities of federal

     instrumentalities.  

b.  States may regulate private activities on base, as long as they are not 

                       preempted by federal law.  

3. Voluntary federal submission

a.  As exception to the general rule that states may not regulate federal 

     activities is the concept of voluntary federal submission.  

b.  In the area of environmental protection, many federal statutes, such as the 

     Clean Water Act and the Clean Air Act, make the Federal Government subject 

     to state environmental standards. 

c.  If Congress has so mandated, the states may regulate federal actions.  

C.  Control of Access to Military Installations. 

1. Standard of review.  

            
a. Control of access to base is at the discretion of the installation commander.  

            
b.  Installation commander’s discretion is subject to review by the courts.  

c.  Standard of review is whether the commander’s actions were arbitrary or 
     capricious.  

             
d.  AFI 31-101 helps clarify the commander’s authority and responsibility in 

                  
     this area.  

2.  Restricted Access.  

            
a.  Generally, access to military installations is restricted.  

           
b.  Bases are considered “closed forums” in most cases.  

            
c.  Entrances to bases must be clearly marked so that potential trespassers have clear warning that the installation has restricted access.  

       3.  Debarment.

             a.  Even though the base may have restricted access, it may not be criminal 

                  to enter the installation without authority. 

             b.  18 U.S.C. 1382.  

i.  makes entry a crime when the entrant has been previously barred or entry is for
    any purpose prohibited by law or lawful regulation.    


ii.  punishment limited to $500 and 6 months.  

             c.  Who may be debarred from entry?  

                 
i.  anyone, although, generally only civilians are debarred from base.  

                  
ii.  any dependent or retiree may be debarred from base for misconduct EXCEPT
 
     that they may not be prohibited from entering the base for the sole purpose of
 
     receiving medical care. 


iii.  civilian employees may be debarred for misconduct, but there may be due 
        process requirements under the collective bargaining agreement.  

 iv.  businessmen and salesmen may be debarred from base, but there are special 
       procedural guidelines which will be discussed later in this outline.  

             d.  Procedural requirements for debarment. 

                  i.  generally, the notice of debarment should be in writing.  

                  ii.  the notice must set forth the specific reasons for debarment.  

                  iii.  the notice must state the period of debarment.  


     (A)  it must be reasonable.  


     (B)  it may be indefinite.  

                  iv.  the notice must set forth any appeal rights.  

                  v.   send a copy to the Security Forces for publication to the gate guards.  

                  vi.  there is no requirement for a hearing at or before debarment.

V.  
Regulation of On-Base Commercial Activity  

      
A.  Official activities (Commissary, Base Exchange and NAFIs).

1.  Limits on use.  

a.  Bona fide gifts.

      b.  Authorized patrons.  

2.  Termination/suspension of privileges.  

a.  Installation commander has authority to terminate or suspend                                    

     access to the BX and commissary for cause.  

b.  Reasons (among others):  

     i.  unauthorized use.

     ii.  theft.

     iii.  bad checks (BX may simply revoke check cashing privilege).   

c.  Notice.  

                  
d.  Opportunity to respond.

                  
e.  ID card stamped.  

        B.  Unofficial Commercial Activities.

              1.  Generally, allowed if:  

                    a.  not prohibited by the installation commander,

                    b.  specifically invited on the base by a base resident or employee,  AND

                    c.   solicitor is appropriately licensed.  

2.  Prohibited activities.  A solicitor validly entering the installation may not:

                    a.  solicit on duty personnel,

                    b.  solicit any kind of mass audience,

                    c.  solicit in barracks or dormitories,

                    d.  distribute literature,

                    e.  engage in unfair or deceptive practices,

                    f.   compete with base exchange or commissary,

                    g.  imply DoD sponsorship or sanction of the activity,

                    h.  if retired, use ID card to solicit on base,

                    i.  solicit members junior in grade, or

                    j.  procure or supply unit personnel rosters.  

              3.   Life insurance.

        a.  Sales agent must comply with all state laws and regulations, including licensing 
 
 and bonding.  

b.  Any enlisted member in grades E-1 through E-3 are permitted a 7 day “cooling 
     off” period for insurance policies procured through on base solicitation.  

              4.  Revocation of permission to solicit.  

       a.  The installation commander may revoke a solicitor’s permission to solicit on the 
        
installation for good cause, including any violation of law or regulation.  

                    b.  The revocation must be written.  

                    c.  The solicitor gets an opportunity to respond.  

                    d.  Maximum period of debarment is one (1) year.  

                    e.  May debar the agent or the entire firm.  

VI.  
Fundraising

        
A.  Authorized, on-the-job fundraising solicitations within the Air Force are limited to the CFC and AFAF campaign.  CFC is the Combined Federal Campaign.  AFAF is the Air Force Assistance Fund.  CFC benefits civilian charities.  AFAF benefits Air Force charities (Air Force Enlisted Men’s Widows and Dependents Home, Air Force Village, Air Force Aid Society).  

        
B.  Exceptions for emergency or disaster appeals with approval of Director, Office of Personnel Management (OPM).  

        
C.  Air Force personnel are encouraged to give to these on-the-job solicitations.  Commanders at all echelons will give strong support and leadership to the solicitations.  

        
D.  Any practice that involves compulsion, coercion, or reprisal directed to individual Air Force members or civilian employees because of the size of their contribution or their decision not to give is prohibited. 

       
E.  These fund-raisers shall not be mentioned in a performance report or promotion recommendation form.  

        
F.  Individuals may file complaints of undue influence or coercion.

        
G.  All other fundraising activities must be conducted off-the-job, and may not have command sponsorship or quotas.  

              1.  The installation commander must approve these activities.

              2.   Must not involve any on duty solicitation.

              3.   May solicit at family quarters.  

              4.   Generally, no gambling is permitted.  Raffles are authorized under 

                    limited circumstances.  

        
H.  Membership drives for private organizations are unofficial and shall not be conducted through on duty solicitation.  

               1.  Membership must be voluntary.  

               2.  Appointment of command or unit project officers for membership 

                    drives of private organizations is not authorized.  

               3.  Standards of Conduct rules apply to these membership drives.  

VII.  Termination of Military Family Housing 

        
A.  Air Force intention is that a military family, once assigned to government quarters, will continue to occupy those quarters until the member completes his or her tour at the installation.  

       
B.  Terminations.  Notwithstanding the above intention, residence in military family housing may be terminated for a variety of reasons, generally for cause.  

       
C.  Separation or divorce.  If a military member no longer resides with his/her dependents then the member is no longer entitled to live in military family housing.

1.  Member has 30 days to vacate quarters, unless transitional compensation rules apply under AFI 36-3024.

2.  Move is at government expense.  

     
D.  An enlisted member who gets demoted below the grade of E-4 must terminate military family housing within 30 days of demotion, unless validated hardship conditions exist.  The move is at government expense.
      
E.  Misconduct or abuse of property.  If the member or dependents commit an act of misconduct or are otherwise contrary to accepted standards or adverse to military discipline, or if they destroy or abuse the quarters, then they may be required by the installation commander to vacate housing.  

1.  Entitled to 30 days notice.

2.  Move is at government expense.  

3.  Conducting commercial activities in military family housing is now encouraged.  Thus, proper activities with consent of the installation commander are not considered abuse just because they are commercial in nature.  

VIII.  Installation Law Enforcement 

A.  Military-UCMJ and administrative.

B.  Civilians-administrative actions.  

1.  Suspend/revoke privileges.

a.  Commercial.

b.  Driving.

c.  BX/Commissary.  

2.  Terminate Housing.

3.  Debarment.

C.  Civilians-criminal actions.  

1.  Any federal statute not relying on territorial jurisdiction may result

in prosecution in federal court regardless of status of base.  

2.  Propriety jurisdiction-must prosecute in state court.  

3.  Exclusive jurisdiction bases.  

a.  State can't prosecute.

b.  What law applies?  Federal Assimilative Crimes Act (18 U.S.C. 13).

i.  “gap-filler.”

ii.  co-opts state law.

c.  Federal court only forum.  

4.  Concurrent jurisdiction-may prosecute in state or federal court.  

D.  Prosecution in federal court.

1.   Federal district court.  

2.   Federal magistrate court.  

a.  Misdemeanors only (1 year maximum).  

b.  With defendant’s consent.

c.  Available for juvenile offenders.  

3.  Air Force role in federal court.   (AFI 51-905).

a.  Don’t prosecute military members.  

b.  Prosecute civilians in magistrate court only after finding administrative steps 
     inadequate.  

c.  Installation commander decides on referral.  

d.  JAGS may try cases when:  

i.  U.S. Attorney asks.  

ii.  DoJ can’t cover.  

iii.  MAJCOM SJA approves.  

e.  Usually JAG appointed as Special Assistant U.S. Attorney.

f.  SJA must review complaint prior to filing. 

IX.  Driving on Base 

A.  Prerequisites.

      1.  Register on Base

           a.  Valid state registration

           b.  Insurance (minimum requirements of state or host nation)

     2.  Driver must possess:  

          a.  Valid state license (or host nation/SOFA license)

          b.  Registration

    c.  Safety and/or emission stickers if required by the jurisdiction where vehicle is licensed or located

3.  Implied Consent to Blood (BAC), Breath (BrAC), or Urine Tests-given in exchange for privilege of operating a motor vehicle on base.  Applies when lawfully detained, apprehended, or cited for any impaired driving offense committed while driving or in physical control of a motor vehicle on an installation.

B.  Suspension

1.  Up to 12 months if a driver continually violates installation parking standards, or habitually violates other non-moving standards. 

2.  Suspend driver's privileges pending resolution of intoxicated driving incidents under the circumstances outlined below: 

a.  Refusal to take a lawfully requested chemical test to BAC or BrAC for alcohol or other drugs. 

b.  Operating a motor vehicle with BAC or BrAC of 0.10 percent by volume or higher. 

c.  Operating a motor vehicle with a BAC or BrAC below 0.10 percent blood alcohol by volume if the jurisdiction in which the vehicle is operated imposes a suspension for a BAC or BrAC level below 0.10. 

d.  On an arrest report or other official document reasonably showing an intoxicated driving incident occurred. 

C.  Revocation. 

1. The installation commander will immediately revoke driving privileges for a period of not less than one year in the following circumstances: 

a.  A person is lawfully detained for intoxicated driving and refuses to submit to or complete tests to measure blood alcohol or drug content as required by the law of the jurisdiction or installation traffic code.

b.  Conviction, nonjudicial punishment, or a military or civilian administrative action resulting in the suspension or revocation of a driver's license for intoxicated driving. Official documentation is required as the basis for this type of revocation action. 

c.  When a serious incident involving a motor vehicle occurs and the installation commander determines immediate revocation of driving privileges is required to preserve public safety or the good order and discipline of military personnel. 

d.  When temporary suspensions are followed by revocations, compute the revocation period from the original suspension date, exclusive of any period during which full driving privileges were restored pending resolution of charges. 

e.  Installation commanders may impose multiple suspensions to run consecutively or concurrently.

D.  Procedure

1.  Except for DWI-type incidents, do not suspend or revoke a person's driving privileges until they are notified (or reasonable attempts made) and offered an administrative hearing.  Only in unusual circumstances should verbal notifications be used.  The commander determines the time period for staying a suspension or revocation action after receiving a request for a administrative hearing. 

2.  For DWI-type offenses the commander will authorize an immediate preliminary suspension based on reliable evidence.  Such evidence can include witness statements, a military or civilian police report, chemical test results, a refusal to complete chemical testing, video tapes, written statements, field sobriety test results, or other evidence. 

3.  Installation commanders or their designee must conduct evidence reviews as soon as possible, but no later than three duty days following final assembly of evidence. 

4.  Advise the individual of the following in the preliminary suspension notification for intoxicated driving: 

a. A suspension can be made a revocation under the AFI. 

b. The right to request restoration of driving privileges pending investigation or resolution of the incident 

c. The right of military personnel to present evidence and witnesses and be represented by a civilian counsel (at their own expense) or assigned military counsel.  Commanders determine the availability of specific (by name) military counsel requests. 

d. The right of DoD civilian employees to have a personal representative present at the administrative hearing in accordance with applicable laws and instructions. 

e. Amount of time the individual has to respond and request the administrative hearing before the preliminary suspension or revocation becomes permanent. 

f. Direction to sign the acknowledgment of receipt and to return the signed letter to the address shown in the letter. 

g. Requested hearings must take place within a reasonable period, which is determined by the installation commander. A preliminary suspension for intoxicated driving remains in effect until the installation commander makes a final decision. However, if no decision is made within 30 days of the preliminary suspension or revocation, restore full driving privileges until the accused is notified of the final hearing results. 

h. Hearings for intoxicated driving will cover only the pertinent issues of whether:  

i.  the law enforcement official had reasonable grounds to believe the person was driving or was in physical control of a motor vehicle while under the influence of alcohol or other drugs; 

ii.  the person was lawfully cited or apprehended for an intoxicated driving offense; 

iii.  the person was asked to submit to a test for alcohol or other drug content of blood, breath, or urine and was informed of the consequences for refusing to take or complete such a test; 

iv.  The person refused to submit to the test for alcohol, breath, or urine; failed to complete the test; submitted to the test and the result exceeded the amount of allowed blood alcohol content; results indicate the presence of other drugs for an on- installation apprehension or in violation of state laws for an off- installation apprehension; and 

v.  The testing methods used were valid and reliable, and the results accurately recorded and evaluated. 

i. For revocation actions for intoxicated driving, the revocation is mandatory on conviction or other findings that confirm the charge. 

j. Reciprocal state/AF actions: 

i.  states may agree to share points; 

ii. if state revokes, Air Force revokes; and 

iii.  if Air Force revokes, notify state.

X. 
Miscellaneous Issues 

A.  UCMJ Art 138 Complaints  (AFI 51-904).


1.  Provide for relief when wronged by commanding officer.  


2.  Complaints about UCMJ matters (except pre and post trial confinement) are not proper Art.138 complaints.  


3.  Procedure:  



a.  complainant first goes to offending commander and asks for redress in writing. 



b.  offending commander responds in writing that 



i.  request is granted.  



ii.  request is denied.  



iii.  matter is already pending before another authority.  



iv.  matter is not within his/her authority.



c.  If  not satisfied, complainant submits complaint to GCMCA (through any superior commissioned officer).  



d.  GCMCA directs investigation as necessary.  



i.  referring matters that may have proper appeal channels to  those channels.  



ii.  granting or denying other requests.  



e.  GCMCA notifies complainant as to disposition. 

B.  Family Day Care Homes 



1.  Governed by AFI 34-701.  



2.  Provisions apply to any person who provides in military family housing childcare on a regular basis to one or more children for more than 10 hours per week. 



3.  Requirements for licensing, provider training, and facilities specified in instruction.  



4.  Running a family day care home is a privilege, which may be granted or revoked by the installation commander at his/her discretion.  


C.  Dependent Care (AFI 36-2908)



1.  Air Force policy.  




a.  Members must be available for no-notice worldwide duty-regardless of dependents. 




b.  Failure to be available may be subject to UCMJ and administrative action.



2.  Requirements-single parents/military couples.  




a.  Document dependent care arrangements.  




b.  Counseling.     


D.  Air Force Advocacy Program (AFI 40-301)  



1.  Identify and prevent-spouse and child abuse and neglect.  



2.  Committee:  OSI, JA. SF, chaplain, mental health and personnel. 




a.  Evaluates




b.  Documents     



3.  Work with civilian child protective services (removal of child from home).  


E.  Air Force in Litigation.  (AFI 51-301)



1.  Upon receipt of process:  




a..  DO NOTHING except:  




b.  Refer to AFI 51-301 and 




c.  Call Higher Headquarters!!         


F.  Armed Forces Disciplinary Control Board.    (AFJI 31-213)



1.  Monitor conditions off base affecting health, safety, morale, morals or discipline of Air Force members.  



2.  Composition includes security police, JA, public affairs, chaplain, mental health.



3.  Placing area off-limits.  




a.  Notify proprietor of offending establishment in writing.  




b.  Provide opportunity to respond and/or correct.  




c.  Recommend installation commander place establishment  “off-limits.”  




d.  Installation CC has final decision.  




e.  May take immediate action in an emergency and then allow response.  



4.  Members who go into “off-limits” areas are subject to UCMJ action. 



5.  “Off-limits” status remains until CC determines corrective action was taken.  



6.  Don't post “off-limits” signs in U.S.

XI.  National Defense Areas

          A.  Protect priority resources regardless of CONUS location.  

          B.  Permit disaster response personnel to conduct activities free from interference.

          C.  Established by order of the Installation Commander or higher CC.

          D.  On scene commander should: 

                1.  obtain landowner’s consent (if possible).  

                2.  post notices.  

          E.  NDA becomes federal area.  


1.  May have to compensate landowner for temporary taking.


2.  CC may remove/bar individuals; airspace issues referred to Federal Aviation Authority   


3.  Deadly force may be used as a last resort to protect priority resources.

Posse Comitatus

I.
Overview

A. Samples of Behavior

B. References

C. History and Application

II. 
Samples of Behavior

A. Know What Activities are Prohibited by the Posse Comitatus Act, 18 U.S.C. §1385.

B. Know the exceptions to the general rule.

III. 
References
A.  18 U.S.C. § 1385, Use of Army and Air Force as Posse Comitatus

B.  10 U.S.C. § 124, Stopping Drug Importation by Air & Sea

C.  10 U.S.C.  §§ 371-381, Military Support for Civilian Law Enforcement Agencies

D.  DoDD 5525.5, DoD Cooperation with Civilian Law Enforcement Officials, 15 Jan 86

E.  DoDI 5525.10, Using Military Working Dog Teams to Support Law Enforcement Agencies in Counterdrug Missions, 17 Sep 90

F.  DoDD 3025.1, Military Support to Civil Authorities, 15 Jan 93

G.  DoDD 3025.15, Military Assistance to Civil Authorities, 18 Feb 97

H.  AFI 10-801, Assistance to Civilian Law Enforcement Agencies, 15 Apr 94

I.  AFI 10-802, Military Support to Civil Authorities, 25 Feb 94 

J.  AFI 31-202, Military Working Dog Program, 1 Aug 96

IV. 
History and Application

A.  The Posse Comitatus Act: 18 U.S.C. §1385

1.  Whoever, except in cases and under circumstances expressly authorized by the Constitution or Act of Congress, willfully uses any part of the Army or the Air Force as a posse comitatus or otherwise to execute the laws shall be fined under this title or imprisoned not more than two years, or both.

2.  Literal meaning of posse comitatus:  power of the sheriff or county; popularly this connotes the sheriff’s posse of the Wild West.

3.  Historical reason for the act:  aftermath of Civil War when federal troops enforced civilian laws in the south; the first version of this Act was enacted in 1879.

B.  Modern application and interpretation

1.  Application by service department and force component


a.  Air Force and Army: fully applicable since the Act expressly says so.


b.  Navy:  implements the Act by Navy policy.

c.  Coast Guard:  not applicable since the Coast Guard has enumerated peacetime civil law enforcement functions.

d.  Reserve Component:  The Act’s prohibition DOES apply to Guard and Reserve forces when they are in FEDERAL STATUS pursuant to Title 10; not applicable to the National Guard when in Title 32 status under state control.
2.  Interpretation

a.  Plain language reading: The United States military is prohibited from enforcing /or assisting in the enforcement of civilian laws.

b.  Judicial interpretations: The Act looks like a criminal law since it authorizes as a sanction up to two years in jail.  But courts generally apply it as an exclusionary rule.  In other words, an accused makes a motion to exclude evidence because it was seized by the military and not by civilian law enforcement.  Judges may punish the government for violating the Act by refusing to allow the evidence in.

c.  Specific Criteria Interpretation:  ACTIVE DUTY military personnel (meaning active duty force or reserve components in federal status) who are actually ON DUTY are prohibited from taking an ACTIVE part in assisting civilian law enforcement agencies in enforcing civilian laws.

i.  an active duty military person assisting law enforcement agents off-duty does not violate the prohibition unless military officials require them to assist in this manner.

ii.  for example, merely observing a stakeout, with no active participation by the military, will not normally be interpreted as a violation.

C.  Statutory exceptions.

1.  10 U.S.C. § 124 - Detection and Monitoring of Aerial and Maritime Transit of Illegal Drugs.  Since Department of Defense is authorized to be the lead agency in this mission, this section of the United States code permits the use of the military to enforce the civilian drug laws as outlined in this section.

2.  10 U.S.C. §§ 371 - 381:  Military Support for Civilian Law Enforcement Agencies

a.  §371:  The military MAY provide to federal, state, or local civilian law enforcement officials any information collected during military operations, but MUST ensure intelligence about drug interdiction or other civilian law enforcement matters is promptly provided to the extent this is consistent with national security

b.  §372:  Military may make available to civilian law enforcement officials DoD equipment, facilities and supplies.

c.  §373:  Military may train civilian law enforcement officials.

d.  §374:  Military may maintain and operate equipment loaned to civilian law enforcement PRIMARILY for drug reconnaissance and interdiction.

e.  §375:  This section REEMPHASIZES the general rule of the Posse Comitatus Act that there shall be no “direct participation by a member of the Army, Navy, Air Force, or Marine Corps in a search, seizure, arrest, or other similar activity” unless otherwise authorized by law.

f.  §376:  NO SUPPORT by the military is ever to jeopardize military preparedness.

g.  §377:  Civilian law enforcement agencies receiving military support (e.g., under section 372 above) shall reimburse DoD if required to by law.  The law cited is the Economy Act (31 U.S.C. § 1535).  Section 377 also provides ways to get around reimbursement in subsection b.

h.  §378:  Non-preemption section that emphasizes that these sections do not restrict the President’s right to use the military in any lawful manner.

i.  §379:  Ensures that enough Coast Guard (CG) members are trained annually in civilian law enforcement to permit effective use of CG vessels for drug interdiction.

j.  §380:  Provides for annual briefings to state law enforcement officials by DoD personnel so civilian law enforcement agencies (CLEA) understand how the military and civilians can legally cooperate with each other without violating Posse Comitatus.

k.  §381:  Allows the Secretary of Defense (SecDef) to establish procedures under which states and local governments may purchase law enforcement equipment suitable for counter-drug activities through the DoD

D.  Judge-Made Exception Area: Humanitarian Exception

1.  Courts recognize the military’s role in assisting civilian law enforcement for the purpose of search and rescue of a lost person, or in assisting in disaster relief efforts.  The test will always be: Is this assistance a ruse for actual law enforcement?  For example, if a military helicopter searches for a lost child but also is used to track suspected kidnappers, the courts may find a ruse and conclude that the Act was violated.

2.  42 U.S.C. §§ 5170 et seq., Major Disaster Assistance Programs, may provide statutory authority to assist civilian law enforcement authorities in some cases provided the President has declared a disaster or emergency area.  However, this statutory authorization typically does not extend to law enforcement activity.  The Posse Comitatus Act is still a concern.

a.  President authorized to declare, upon request of a state governor, that a major disaster or emergency exists in a state and direct federal agencies "assistance essential to meeting immediate threats to life and property resulting from the major disaster." 42 U.S.C. §§ 5170 & 5170b(a)

b.  Prior to such declaration by the President, commanders may rely upon the Immediate Response Authority (IRA) found in DoD Directives 3025.1, Military Support to Civil Authorities, 15 Jan 93, and 3025.15, Military Assistance to Civil Authorities, 18 Feb 97 to provide necessary disaster relief.

c.  DoD 3025.1, para. D5 states in part: "Imminently serious conditions resulting from any civil emergency or attack may require immediate action by military commanders . . . to save lives, [to] prevent human suffering, or [to] litigate great property damage.  When such conditions exist and time does not permit prior approval from higher headquarters, local military commanders . . . are authorized by this Directive, subject to any supplemental directives that may be provided by their DoD Component, to take necessary action to respond to requests of civil authorities."

d.  The applicable Air Force instruction is AFI 10-802, Military Support to Civil Authorities, 25 Feb 94.

E.  Applicable Air Force Instructions

1.  AFI 10-801, Assistance to Civilian Law Enforcement Agencies, 15 Apr 94, covers the sharing of information and reimbursement under the Economy Act.

2.  AFI 10-802, Military Support to Civil Authorities, 25 Feb 94, covers procedures for helping during civil emergencies.

3.  AFI 31-202, Military Working Dog (MWD) Program, 1 Aug 99, covers support to non-DoD agencies with MWDs.

Line of Duty (Misconduct) Determinations

I.
Overview

A.  Samples of behavior.

B.  References.

C.  Basics.

D.  When LODs are required.

E.  Possible determinations (findings)

II.
SAMPLES OF BEHAVIOR

A. Summarize the role of the judge advocate in Line of Duty (LOD) determinations.

B. Comprehend the purpose of conducting LOD determinations.

C. Explain the four possible LOD findings.

D. Predict when each of the three LOD procedures (administrative, informal and formal) is required.

III.
References

A. AFI 36-2910, Line of Duty (Misconduct) Determination, 15 August 1994. 

B. Opinions of The Judge Advocate General, USAF (OpJAGAFs)

C. AFMPC/JA and MAJCOM Policy Letters

D. "How to do it" investigation guides

IV.
Basics

A.   DEFINITION:  A Line of Duty (LOD) determination is an administrative tool for determining a member's duty status at the time an injury, illness or disability is incurred.  On the basis of the LOD determination, the member may be entitled to benefits administered by the Air Force, or exposed to liabilities.  The key is the nexus between the injury, illness or death and the member's duty status.

1.  Congress has only specifically defined LOD for Veterans' Administration (VA) purposes (38 U.S.C. Sec. 105).  That definition is not binding on the Air Force and serves as guidance only.

2.  Under AFI 36-2910, two findings are necessary to determine that an injury, illness or death occurred IN LINE OF DUTY (ILOD):



a.  Active Military Status when the injury, disease, disability or death was incurred.  Active military status may be affected if the condition was incurred when:




i.  the member was absent without authority  (AWOA) (defined in AFI 36-2910, Section C, Terms); or




ii.  the member was materially deviating from an authorized travel route  (See AFI 36-2910, Section C, Terms - "Not in Line of Duty, Not Due to Own Misconduct"); or




iii.  the condition existed prior to service (EPTS) (or between period of service) and was not aggravated by military service.



b.  Acceptable Conduct ‑ Although errors and simple negligence may occur ILOD, intentional misconduct and willful neglect (gross negligence) exceed the ILOD limits.





i.  an injury, disease or death that was proximately caused by the member's intentional conduct that is wrongful or improper or through willful neglect (reckless or wanton disregard, or gross negligence) is considered DUE TO (the member’s) OWN MISCONDUCT (DOM)  (See AFI 36-2910, Section C, Terms).





ii.  by definition, conditions that are DOM, cannot be ILOD (the terms are mutually exclusive).


B.  PURPOSE:  LOD determinations clarify Air Force members' entitlements, allow prompt payment of benefits, and enable the Air Force to avoid overpayments and improper service credits in some drug and alcohol abuse cases.


1.  DISPEL THE MYTHS! An active duty Air Force member cannot be required to pay for his or her medical expenses on the basis of a LOD determination.


2.  Air Force LOD determinations do not determine eligibility for VA or benefits administered by any agency outside the Air Force (determinations by other agencies often reach the same conclusion, because they are based upon much the same evidence).


C.  HISTORICAL BACKGROUND: Generally, the consistent trend has been one of expanding what is considered ILOD, and expanding benefits to service members and their dependents.


1.  Originally, members had to affirmatively establish that an injury or illness was "the direct result of a distinctively military duty" AND the disability, illness, injury or death had to occur while the member was "on duty."


2.  Incapacity resulting from misconduct has never been considered ILOD.  The definition of misconduct has narrowed, however, to include only intentional misconduct or gross negligence—NOT simple negligence. 


D.  PRESUMPTIONS:  Two rebuttable presumptions apply to all LOD determinations. 


1.  Presume ILOD.  The presumption may only be overcome when a preponderance of the evidence establishes: 



a.  That the condition EPTS; or 



b.  The condition occurred during a period of absence, desertion, deviation from an authorized travel route or while a member was otherwise not in duty status; or 



c.  The condition was proximately caused by the member's misconduct.


2.  Presume mental responsibility.




a.  The question of mental responsibility must be resolved if there is
 credible evidence that the member was not mentally responsible.



i.  all relevant evidence must be considered, including expert evaluation, social background, motivating problems/conditions, etc.



ii.  a bona fide suicide attempt is sufficient to rebut the presumption of mental responsibility.



iii.  a suicide gesture is not, standing alone, sufficient to overcome the presumption.



b.  A member may not be held liable for his/her acts and their foreseeable consequences unless the member is mentally responsible.  Consequently, it is extremely important to determine when any lack of responsibility began.




i.  EPTS?




ii.  if a member was AWOA or engaged in misconduct, was he or she mentally responsible when the misconduct started?

V.
When LODs are Required


A.  Two factors determine whether an LOD is required:  status and condition of the member


1.  Member must be in active military status



a.  Active duty members.



b.  USAFA cadets.



c.  AFRES and ANG members




i.  on active duty or on inactive duty for training, or




ii.  traveling to or from active duty or inactive duty for training.



d.  AFROTC Cadets




a.  flying or in flight training; or




b.  attending field training or traveling to or from field training.


e.  Members of other U. S. Armed Services attached or assigned to Air Force units or treated in Air Force medical facilities.



2.  Condition


a.  When a disease or injury causes inability to perform duties for more than 24 hours (hospitalization is not required); or


b.  When a disease or injury involves a likelihood of permanent disability; or


c.  When a disease or injury results in the member's death and there are surviving dependents.

VI.
Possible Determinations (Findings)  


A.  There are four. 


1.  EXISTED PRIOR TO SERVICE (EPTS):  LOD Not Applicable; AFI 36-2910, para 1.6, Table 3.1, and Section C, Terms.



a.  Medical officer must add to the medical diagnosis.



b.  Must be based on clear evidence.




i.  the disease, injury or underlying condition that caused the disease or injury existed before the member entered service OR between periods of service, AND




ii.  the disease or injury was not aggravated by the member's military service.


2.  IN LINE OF DUTY  (ILOD), AFI 36-2910, para 2.1:  PRESUMED unless a preponderance of the evidence establishes:



a.  Member was AWOA; or


b.  The injury, disability or disease was proximately caused by the member's misconduct.


3.  NOT IN LINE OF DUTY ‑ NOT DUE TO OWN MISCONDUCT (NLOD ‑ NDOM); AFI 36-2910, Attachment 6 and Section C, Terms.


a.  Member was not in LOD status because member was AWOA or materially deviated from authorized travel route; AND 



b.  Misconduct DID NOT proximately cause the illness, injury or death.


4.  NOT IN LINE OF DUTY ‑ DUE TO OWN MISCONDUCT  (NLOD ‑ DOM); AFI 36-2910, Attachment 6 and Section C



1.  Misconduct proximately caused member's illness, injury or death.



2.  This is the finding even if member was AWOA or otherwise not in duty status.  


B.  There is no such thing as an IN LINE OF DUTY ‑ DUE TO OWN MISCONDUCT determination!

VII.
Special Considerations


A.  FIGHTS ("Aggression or Unwarranted Participation in Affrays")  


1.  Participation in a fight, if a member is at least equally at fault with the adversary in starting or continuing the fight, is evidence of misconduct; misconduct is usually found when provocative actions or language taken or uttered under circumstances where a reasonable person would anticipate retaliation, or when a member is injured while escaping from custody or resisting arrest.


2.  Participation in a fight may be ILOD (NOT DOM) when:




a.  Participation is in self‑defense or the member is a victim of an unprovoked assault.




b.  The original aggressor abandons the fight and then becomes the victim of an assault.




c.  The fight is underway and an adversary escalates the combat by using excessive means that could not reasonably have been anticipated.


3.  Each case must be determined on its facts.


B.  DRUG AND ALCOHOL ABUSE:  


1.  Drinking, intoxication, alcoholism or abuse are not, in and of themselves, evidence of misconduct; nor is a LOD required UNLESS an identifiable disease or injury results.



a.  Organic, chronic diseases secondary to alcohol abuse are usually not considered DOM  (for example, cirrhosis, liver dysfunction, and chronic brain syndrome).



b.  Acute, transient diseases or injuries may be DOM IF proximately caused by and immediately following intemperate use of alcoholic beverages.



c.  Members may lose good time and forfeit pay if they are unable to perform military duties for more than one day due to and immediately following intemperate use of alcohol.



d.  Alcoholism or dependency is not considered a disease for LOD purposes.


2.  Drug abuse is strong evidence of misconduct.




a.  Disease, injury or death proximately caused by drug abuse may be considered DOM, even when:





i.  the drug abuse is discovered under the Limited Communication Program under AFI 36‑2701.





ii.  the member suffers from a medical condition making him/her more susceptible to drug effects.




 b.  Drug addiction or drug abuse not resulting in treatment is not in itself considered a disease for LOD purposes.


C.  EXPLOSIVES, FIREARMS and DANGEROUS SUBSTANCES 


1.  Tampering with, attempting to ignite or otherwise handling such objects, disregarding their inherent danger, is strong evidence of misconduct.


2.  Still must determine proximate cause.   Factual determinations must be made on a case‑by‑case basis.


D.  EXTENDED TREATMENT FOR SECONDARY CONDITIONS 


1.  An underlying injury or disease may not require a LOD, but a related condition may trigger an investigation.




a.  Example:  A member is treated for a superficial, self‑inflicted wound that would not ordinarily require hospitalization or absence from duty.  
He is admitted to the hospital for observation of his (related) mental condition for 48 hours.  The psychiatric evaluation, NOT the self-inflicted injury, triggers a LOD.



b.  This distinction may be especially important in drug/alcohol abuse cases in determining when statutory liabilities may be triggered.



c.  Same principle applies when:




i.  a member unreasonably refuses to seek medical or dental treatment.




ii.  a member is pregnant (See H, infra).




iii.  there are residual effects of surgery or treatment.




iv.  member makes suicide attempt or gesture  (See K, infra).


2.  Only the proximate cause of the condition that ACTUALLY INITIATED the LOD is in issue.


E.  INHERENTLY HAZARDOUS OFF‑DUTY ACTIVITIES: 

 
1.  Risk inherent in the activity is usually not enough, in and of itself, to rebut the ILOD presumption.  Must consider the nature of the activity, its inherent hazards, the member's training and experience.


2.  Was the activity the proximate cause of the injury, illness, etc.?


3.  Did the member have Air Force permission, either written, verbal, tacit or implied, to participate in the activity? 

  
F.  JOINT VENTURES ‑ IMPUTED MISCONDUCT: 


1.  Another person's misconduct may be imputed to a member if the member has control over or is responsible for the other person's misconduct.


2.  A member's mere presence is NOT enough to establish a basis for imputing another person's misconduct in the activity.


G.  MOTOR VEHICLE ACCIDENTS: 


1.  Driving a motor vehicle when the member knows or reasonably should know he or she is unfit to do so is strong evidence of misconduct. 



a.  Voluntary intoxication, drug use or other conditions that affect mental and physical abilities may cause unfitness to drive.

  

b.  Falling asleep while driving, violating safety laws, and failing to use safety belts or motorcycle helmets are not misconduct unless they amount to intentional misconduct or willful neglect.


2.  The facts and circumstances of each case should be carefully examined to determine the actual proximate cause of the injury or death.


H.  PREGNANCY:


1.  Pregnancy and any diagnosis associated with pregnancy do NOT require a LOD.


2.  If an abortion is induced against local laws, a LOD IS required IF the abortion proximately causes:



a.  Inability to perform duties for more than 24 hours; or



b.  A likelihood of permanent disability; or



c.  Death.


3.  If an abortion is induced consistent with state laws, no LOD is required.


I.  VENEREAL DISEASE:  Only considered misconduct if the member failed to comply with regulations requiring him/her to report for and receive treatment.


J.  VIOLATION OF MILITARY ORDERS, REGULATIONS, OR CIVIL LAWS:


1.  Does not establish misconduct per se.


2.  Only one factor to consider.


3.  Look to underlying conduct AND proximate cause.


K.  SUICIDE ATTEMPTS AND GESTURES:  



1. This issue must be resolved if there is credible evidence the member was NOT mentally responsible.

 

a.  A bona fide suicide attempt is sufficient to rebut the presumption of mental responsibility.

 

 b.  A mere suicide gesture is NOT sufficient to rebut presumption.

 
2.  If there is a finding that a member lacks mental responsibility, determine when that condition began.


3.  Distinguish between the self‑inflicted injury or disease caused by the suicide gesture or attempt from the secondary treatment and conditions.



a.  What actually triggered the LOD?



b.  What was the proximate cause?

VIII.
Types of Determinations, Procedures and Processing


A.  Types of LOD determinations:



1.  Administrative Determinations, AFI 36-2910, Chapter 3, are made by a medical officer who simply annotates the member's medical record; an administrative determination may be made only for:




a.  Battle casualties.



b.  EPTS diseases or injuries (and not aggravated by service).



c.  Disease or death of "natural origin" not involving misconduct or caused by drug or alcohol abuse.




d.  Simple injuries not likely to result in permanent disability.



e.  Injury or death incurred while member was a passenger in a common commercial carrier or military aircraft.  



2. Informal Determinations, AFI 36-2910, Chapter 3. 



a.  Appropriate commander (see Table 3.4) enters ILOD finding on AF Form 348 for active duty members only when an Administrative Determination cannot be made and the finding is supported by a preponderance of the evidence.




b.  AF Form 348 initiated by the Medical Facility (usually Patient Affairs (SGR)) and sent through the Military Personnel Flight, Special Actions Unit (DPMQSA).




c.  Base SJA must coordinate and concur OR forward to the appointing authority and recommend formal determination.




d.  Appointing Authority (usually SPCMCA, see Table 3.5) may approve ILOD finding or direct a formal determination and appoint an Investigating Officer (IO).



3.  Formal Determinations; AFI 36-2910, Chapter 4. 



a.  Required when neither administrative nor informal determinations can be made, or in any case when deemed necessary to protect the member or the United States.



b.  Recorded on DD Form 261, Report of Investigation Line of Duty and Misconduct Status.



c.  The final decision must be supported by a preponderance of evidence; all evidence that has rational probative value may be considered whether or not such evidence would be admissible under the formal rules of evidence.



4.  General Rules for initiating LOD determinations:



a.  Usually initiated by the medical facility where the member is first treated.



b.  The SJA should take an active role in initiating LOD determinations, as necessary, by monitoring SF blotters, incident reports, potential claims and closely coordinating with commanders, the medical facility and other  base agencies.


B.  Processing formal investigations.


1.  Appointing authority appoints an IO on special orders IAW AFI 37-128. Order usually sets up strict time standards for completion - usually 14 days (See AFI 36-2910, Table 3.3 and Attachment 8).



a.  IO should be a disinterested officer, in the grade of Captain or above and senior to the member under investigation.  If the IO does not meet these criteria, the appointing authority should prepare an explanatory memo.



b.  If several LOD determinations arise from one incident, a single IO should investigate all of them, and make separate files for each individual.


2.  Investigation (See AFI 36-2910, Attachment 4).



a.  IO should begin by consulting SJA for basic legal and practical advice (and is advised in the AFI to consult with the SJA as often as necessary).



b.  IO should gather "all relevant and material facts" from a variety of resources, such as:



i.  SF and law enforcement reports or court records.



ii.  medical Records, lab reports, mental health and social actions records, autopsy findings, etc.



iii.  maps, diagrams, photographs, etc.



iv  documents from any appropriate agency or resource.



c.  IO should interview ALL witnesses with knowledge of the matter and obtain sworn, written statements whenever possible (if witness declines, IO may summarize).



i.  civilian witnesses:  no rights advisement is required.  A sample format for written statements is provided at Atch 4, Figure A4.1.



ii.  military witnesses:  no advice of rights required unless witness is suspected of an offense.  Military witnesses should be given Article 31, UCMJ, rights if misconduct is suspected.  Sample format for written statement is provided at Atch 4, Figure A4.2.



iii.  the subject of the investigation should always be interviewed unless precluded by medical necessity.




(A)  IO must advise the subject as required by 10 U.S.C. Sec. 1219.




(B)  Subject should also be advised of Article 31 rights if appropriate.



(C)  Format for statement is at Atch 4, Figure A4.3.  If a statement cannot be obtained, the IO must explain efforts to obtain one and why it could not be obtained.



(D)  IO Report (See Atch 4, para 4.5 for format).  Must include specific findings as to ILOD/NLOD and DOM or NDOM.


3.  SJA legal review  (AFI 36-2910, para 4.2)





a.  Reviews IO report for legal sufficiency.  May return for further investigation if required.



b.  Content should include at least:




i.  summary of facts




ii.  identification and discussion of issues




iii.  opinion of legal sufficiency/correctness of IO's findings.



c.  SJA forwards IO Report and legal review to Appointing Authority.


4.  Appointing Authority.



a.  May return the report for additional investigation.



b.  May approve the IO's findings by signing all copies of the DD Form 261 and forwarding the package to the Reviewing Authority.



c.  May disapprove IO's findings by stating reasons for disapproval and new findings on (all copies of) the DD Form 261 and forwarding to the Reviewing Authority.


5.  Reviewing Authority, AFI 36-2910, para 4.4.



a.  Usually GCMCA (see AFI 36-2910, Table 4.1 to determine the Reviewing Authority).



b.  Reviewing Authority's SJA prepares legal review (may simply adopt SPCMCA’s SJA's review).



c.  Reviewing Authority reviews preceding finding (the approving authority's finding, not the IO's).  May:



i.  return for further investigation.

 

ii.  approve Approving Authority's findings.



iii.  disapprove Approving Authority's findings.



d.  If Reviewing Authority is also Approving Authority, annotates that fact on the DD Form 261 and returns package to DPMQSA.



e.  If Reviewing Authority is not the Approving Authority, forwards package to the Approval Authority for final action.


6.  Approving Authority  (AFI 36-2910, Para 4.4 and 4.5; See Table 4.2 for determination of Approving Authority).



a.  May return for further investigation; or



b.  Approve/disapprove last findings (either Reviewing Authority's findings or Approving Authority's findings if Approving Authority is also Reviewing Authority).



c.  Returns package to DPMQSA.


C.  Reinvestigations, AFI 36-291, Chapter 5 and Attachment 10.


1.  Final Findings are subject to reinvestigation at:



a.  Request of subject or surviving dependents 



i.  request must be written, submitted within 45 calendar days after member or dependents receive copy or formal determination, AND



ii.  "new and significant evidence not previously considered" must be attached to request.



iii.  only Approving Authority may deny request; however, Approving Authority or Reviewing Authority may approve it and direct reinvestigation.

 

b.  The Appointing Authority or higher authority including AFMPC/JA may direct reinvestigation based upon "new and significant information..." even if initial determination was favorable to the member. 


2.  Case is returned to Approving Authority and procedures for initial investigation are followed; Approving Authority may appoint a new IO.

LINE OF DUTY/MISCONDUCT DETERMINATIONS

AUTHORITIES AND GUIDANCE
AFI 36-2910, Line of Duty and Misconduct

Determination, 15 August 1994

RELEVANT STATUTES

5 U.S.C. Section: 


2108.

Veteran, disabled veteran: [Civil Service] preference eligible.


3309‑3315  
Civil Service preference.


8140.  

Members of the Reserve Officer Training Corps

10 U.S.C. Section:



507.  

Extension of enlistment for members needing medical care or hospitalization.


972(5).  
Enlisted members: required to make up time lost.


1074.  

Medical and dental care for members and certain former members.


1074a  
Medical and dental care: members on duty other than active duty for a period of more than 30 days.


Chapter 61 ‑ Retirement or Separation for Physical Disability


1201.  

Regulars and members on active duty for more than 30 days: retirement.

 
1202.  

Regulars and members on active duty for more than 30 days: temporary disability retired list.


1203.  

Regulars and members on duty for more than 30 days: separation.


1204.  

Members on active duty for 30 days or less; disability from injury: retirement.


1205.  

Members on active duty for 30 days or less; disability from injury: temporary disability retired list.


1206.  

Members on active duty for 30 days or less; disability from injury: separation.


1207. 

Disability from intentional misconduct or willful neglect: separation.

 
1208. 

Computation of service.


1209.  

Transfer to inactive status list instead of separation.


1210.  

Members on temporary disability retired list: periodic physical examination; final determination of status.


1211.  

Members on temporary disability retired list: promotion.


1212.  

Disability severance pay.


1213.  

Effect of separation on benefits and claims.


1214.  

Right to a full and fair hearing.


1215.  

Members other than regulars: applicability of laws.


1216.  

Secretaries, powers, functions and duties.


1217.  

Cadets, midshipmen, and aviation cadets: chapter does not apply to.


1218.  

Discharge or release from active duty: claims for compensation, pension, or hospitalization.


1219.  

Statement or origin of disease or injury: limitations.


1220.  

[Repealed.]


1221. 

Effective date of retirement or placement of name on temporary disability retired list.

32 U.S.C. Sections:   

318‑319.  

[Repealed.]

37 U.S.C. Section:



204.  


(Reservists) Basic pay.  Entitlement.


204(g).  

[Member entitled to pay and allowances if physically disabled as result of an illness or injury]


204(h).  

[Compensation for lost earned income]


204(h)(3). 

Member is not entitled to benefits under (g) or (h) if the injury was caused by member's misconduct or gross negligence.


403(1)(1).  

Allowances (BAQ for survivors)


802.  


Forfeiture of pay and allowances during absence from duty due to disease from intemperate use of alcohol or drugs.

STATUTORY BENEFITS/LIABILITIES

AFFECTED BY 

LOD/M DETERMINATIONS

Benefits contingent upon LOD/M Determinations


10 USC 50

Enlisted member may be extended past DOS for medical care or hospitalization (w/member's consent).


10 USC 1201

Medical retirement if 30% disabled and disability occurred ILOD.


10 USC 1202 

Placement on the temporary Disability retired list with retired pay.


10 USC 1203

Separation with severance pay.


37 USC 403

Surviving dependents entitled to up to 90 days BAQ/military housing

Liabilities based upon LOD/M Determinations


10 USC 972(5)
(Lost Time) Enlisted members are liable for making up time on their enlistments if unable to perform their duties more than one day due to intemperate use of alcohol or drugs or due to disease or injury resulting from his misconduct.


10 USC 1207 

Member medically unfit to perform duties as result of intentional misconduct, willful neglect or during a period of unauthorized absence shall be separated without entitlement to any of the benefits under [10 U.S.C. Chapter 61].


37 USC 802

Member absent from duties more than one day because of disease directly caused by and immediately following intemperate use of alcohol or drugs is not entitled to pay for the period of that absence (If pay is forfeited more than 30 days under this provision, member is entitled to $5 per day for personal expenses).

Due Process Rights


10 USC 1214

Right to a full and fair hearing


10 USC 1219

Limitations on statements by member or origin of disease or injury.  Member may not be required to sign such a statement, and any statement against the member's interests, signed by member, is invalid.

ANG/USAFRES or Members on active duty 30 days or less


10 USC 1074a
Entitlement to medical/dental care while on active duty (30 days or less) for an injury or illness incurred or aggravated in line of duty.  Members are not entitled to medical benefits if injury or illness resulted from member's gross negligence or willful misconduct.

 
10 USC 1204

Disability retirement (corresponds to 10 USC 1202‑1203)


10 USC 1205

Temporary disability retired list  (corresponds to 10 USC 1202)


10 USC1206

Separation with severance pay (corresponds to 10 USC 1203)


10 USC 1207

Members separated without benefits (under 10 USC 1204‑1206) if medically unfit for duty due to intentional misconduct, willful neglect or during unauthorized absence.


37 USC 204

Entitlement to pay and allowances for up to six months whenever physically disabled in line of duty or while traveling to or from active duty.  A member may also request compensation for lost earnings from nonmilitary employment as a result of such injury or illness.  Member is not entitled to either benefit if injury or disease resulted from gross negligence or willful misconduct.
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