Enlisted Administrative Involuntary Discharge Actions:  Substantive Provisions
Updated Aug 02, Maj Christina Austin-Smith

I.  Lesson Objectives

This JASOC course area contains key areas all judge advocates need to know to assist commanders in processing enlisted administrative discharge actions.  Included among these are:

A.  Know the four issues surrounding an involuntary administrative discharge action.

B. Be familiar with the grounds or reasons that make an airman subject to an involuntary  


discharge action.


C.  Know what cases require mandatory discharge processing.


D.  Comprehend the significance of the various discharge service characterizations and 




evidentiary limitations. 


E.  Know when probation and rehabilitation is not available.

II.  Samples of Behavior

Each student will:

A. Summarize the four issues surrounding enlisted involuntary administrative separation 


actions.

B.  Paraphrase the reasons/grounds for involuntary discharge.

     C.  Summarize when a commander is required to initiate discharge action.

     D. Compare, contrast, and illustrate the various characterizations of discharges and


 limitations with each.

     E.  Explain when probation and rehabilitation is not available.
III.  Overview
A. Preprocessing Considerations

B. Four Issues/Questions


C.  Second Issue:  Should the Airman be Discharged?


D.  Third Issue:  How Should the Service be Characterized?

E. Fourth Issue:  Probation and Rehabilitation


F.  First Issue:  Is the Airman Subject to Discharge?


G.  Issues Related to Courts-Martial


H.  Practice Pointers

IV.  References


A.
10 U.S.C. 1169


B.  AFPD 36-32, Military Retirements and Separations, 14 Jul 93


C.  AFI 36-3208, Administrative Separation of Airmen, 10 Mar 00


D.  AFPAM 36-3210, Procedural Guide for Enlisted Administrative Discharge Boards, 



1 Nov 95


E.   AFI 51-602, Boards of Officers, 2 Mar 94

V.  Commander’s Preprocessing Considerations (AFI 36-3208)

 A.
 Seriousness of circumstances making respondent subject to discharge.


 B. Impact of retention on good order and morale and discipline in present and future assignments.


 C.  Respondent's potential for advancement and performance.


 D.  Whether the circumstances that are the basis for the discharge action are likely to recur.


 E.  Consultation with servicing MPF and legal office on the adequacy of the case file and the appropriateness of administrative separation.  (AFI 36-3208, para 6.1.4).


 F.  Rehabilitation efforts.



1.
Notice of deficiency, chance to correct.

2. Required for some reasons for discharge (Parenthood, conditions interfering with


military service, entry level performance, unsatisfactory performance, minor 


disciplinary infractions, patterns of misconduct) (AFI 36-3208, para. 5.2.1)



3.   Inadequacy of rehabilitation efforts does not bar discharge (AFI 36-3208, para 5.2.3), 




but will make the case much more difficult before a board.

G. Procedural Requirements.

1.   Notification case.  (Para 6B)  Basically a paper case where the member is notified of 


the reason for discharge in writing, has a right to review the evidence, consult with 


counsel and submit statements in rebuttal prior to the separation authority’s decision.

2. Board hearing.  (Para 6C)  A member is entitled to a hearing before a discharge board to present their case.  A board hearing is required (or can be waived by the member) if:



a.  The member is an NCO at the time discharge processing starts;



b.  The member has 6 years or more of active service;



c.   The commander is recommendation a UOTHC characterization;

d. The basis of discharge is homosexual conduct or interest of national security;

e. The member is a commissioned or warrant officer of the USAFR.

VI.  Four Issues

   A.  Is the Airman Subject to Discharge?


   B.  Should the Airman be Discharged?


   C.  What should the Service Characterization Be?



   1.  Honorable.  



   2.  General (Under Honorable Conditions).  



   3.  Under Other Than Honorable Conditions (UOTHC).  



   4.  Separation without Service Characterization.




  a.
Entry Level Separation.




  b.
Void Enlistments.


  D.
  Is Probation and Rehabilitation (P&R) Appropriate?

VII.  Second Issue:  Should the Airman be Discharged?


  A.
  Member's entire military record, including previous enlistments, may be considered       (para 5.3.3).


  B. However, legal office must ensure factfinder doesn't use evidence from previous enlistments to decide if there is a basis for discharge in the first place.

  C. Air Force Separation Policy (AFI 36-3208, para. 1.5):  Separating members failing to 


      meet standards of performance, conduct, or discipline promotes Air Force readiness and               strengthens our standards of military service.


  D.  Mandatory Discharge Processing (AFI 36-3208, para 6.2.1).      



 1.
Homosexual Conduct (commander must initiate).



 2.
Fraudulent or Erroneous Enlistment (waiver possible).



 3.
Civil Court Conviction (waiver possible).



 4.
Drug Abuse (waiver possible).

VIII.  Third Issue:  How Should the Service be Characterized?


   A.  Options (AFI 36-3208, para. 1.18).



  1.
Entry level separation or none (e.g. void enlistment).



  2.
Honorable – generally met Air Force standards.



  3. General (under honorable conditions) – negative aspects of service outweigh positive.

4. Under other than honorable conditions (UOTHC) --  a significant departure from

    expected conduct. 

         B.  Based on quality of member’s service as reflected in the military record of the current 

         enlistment including personal conduct, duty performance, reason for separation

  
  C.
  Evidentiary limitations (AFI 36-3208, para. 1.21).

1. Can’t consider conduct from prior judicial proceeding resulting in acquittal unless:

a.  It was a procedural ruling; not based on guilt or innocence; or




  b.  It was in a state or foreign court & SECAF approves it.

2. Can’t consider conduct that was the subject of a prior administrative discharge board

    that found the evidence insufficient unless:

a.  based on subsequent conduct;

b. based on new evidence;




  c.  there’s evidence of fraud or collusion in previous board.



  3.
Can’t use positive results from commander‑directed urinalysis. 



  4.
If sole basis for discharge is misconduct for which airman was convicted at trial by court‑martial and a punitive discharge wasn't imposed, no UOTHC unless SAF approves.



  5.
Can’t use information provided during self‑identification for drug or alcohol abuse.


  D.
  How type of separation affects the individual (AFI 36-3208, para. 1.22).



  1.
Montgomery GI Bill requires an honorable discharge to qualify for education benefits (if member entered active duty after 30 Jun 85).



  2.
Veterans’ Administration rights may be severely limited with UOTHC.

IX.  Fourth Issue:  Probation and Rehabilitation (P&R)

A.
P&R is the suspension of the execution of an approved discharge for a specified period of time (Chapter 7, AFI 36-3208).



1.
If, in the period of suspension, the airman meets Air Force standards of conduct/performance, discharge is cancelled.



2.
If, in the period of suspension, the airman doesn't meet AF standards, discharge can be executed without another hearing. 



3.
Period of suspension will be not less than 6 months or more than 12 months (AFI 36-3208, para. 7.6.2).


B.
Criteria:  P&R generally available if airman has:



1.
Demonstrated potential to serve satisfactorily,



2.
Capacity to be rehabilitated, and



3.
His retention on active duty in a probationary status is consistent with good order and discipline.


C.
P&R is not available if the reason for discharge is any of the following (AFI 36-3208, para. 7.2.6):



1.
Failure to Comply with HIV Preventive Medicine Orders (para 5.53).



2.
Fraudulent Entry (para 5.15).



3.
Entry Level Performance or Conduct (para 5.22).



4.
Homosexual Conduct (para 5.36).



5.
In Interest of National Security (para 5.57).



6.
Drug Abuse (para 5.54).

7. In lieu of trial by court‑martial (Chapter 4).

X.  First Issue:  Is the Airman Subject to Discharge?


A.
Limiting Factors 



1.   Timing of Discharge Action (para 5.3).




a.
GENERAL RULE: Act/condition subjecting airman to discharge must occur/exist in current enlistment (para 5.3.1).




b.
EXCEPTIONS:  





(1)
Fraudulent or erroneous enlistments.





(2)
Homosexual conduct.





(3)
In the interest of national security.





(4)
Act/condition occurred/existed in enlistment immediately preceding current one if:






(a)
No break in service; and





(b)
Act/condition not known by unit commander until after reenlistment.





(5)
Exceeding Weight Standards.  When the member has at least one instance of unsatisfactory performance in the current enlistment, commanders may use instances of unsatisfactory progress in the immediately preceding enlistment to establish a basis for separation.



2.
Administrative "Double Jeopardy" - Administrative discharge can’t be based on conduct that was the subject of:




a.
Judicial proceedings, military or civilian, resulting in an acquittal, unless: (AFI 36-3208, para. 5.4.1)





(1)
Such action is based on judicial determination not going to the issue of guilt or innocence;





(2)
Proceeding was in a state or foreign court and the discharge is approved by the SECAF;





(3)
Acquittal was based on a lack of mental responsibility.




b.
Generally, administrative discharge processing resulting in retention bars later discharge for the same conduct unless (AFI 36-3208, para. 5.4.3):





(1)
New evidence.





(2)
Subsequent conduct or performance.





(3)
Old proceeding based on fraud or collusion.



3.
Information from epidemiological assessment interview of HIV positive airman can't be used as a basis for discharge (i.e., homosexuality or drug abuse) unless used to impeach or rebut evidence first introduced by the airman concerning sexual activity or drug abuse (AFI 36-3208, para. 5.4.5).


B.
Grounds for Involuntary Separations ‑ Chapter 5.



1.
Involuntary Convenience of the Government Discharges (Section B).   



a.
Policy.  Appropriate when discharge would serve the best interests of the Air Force, but discharge for cause is not warranted.




b.
Bases:





(1)
Parenthood (para 5.9).  Failure to meet military duties because of parental responsibilities.





(2)
Insufficient Retainability for Required Retraining (para 5.10).





(3)
Conditions that Interfere with Military Service (para 5.11):






(a)
Enuresis (bedwetting) or Sleepwalking.






(b)
Provided an adverse effect on assignment or duty performance:







(i) Dyslexia







(ii) Severe Nightmares







(iii) Air Sickness







(iv)
Claustrophobia







(v)
Stammering/Stuttering







(vi)
Incapacitating Fear of Flying







(vii) Mental Disorders (para 5.11.1).









--
Psychiatrist's or psychologist's report.  Do not have to be board certified.









--
DSM‑IV disorder.









--
Significantly impairs ability to function in the military environment.







(viii) Transsexualism or GIDAANT.




c.
Preprocessing rehabilitation required for parenthood & conditions that interfere with service.




d.
Characterization.  ELS or honorable.




e.
Separation Authority (i.e., approval authority).  Special Court‑Martial Convening Authority (SPCMCA) (See attachment).



2.
Defective Enlistments (Section C).



a.
Policy.  Separation of members who were not eligible to enlist in the first place.




b.
Bases:





(1)
Erroneous Enlistment ‑ should not have been accepted by the Air Force, but didn't involve fraud.





(2)
Fraudulent Entry ‑ obtained by deliberate deception by the enlistee (age, prior conviction, medical conditions, etc).





(3)
Enlistment of Minors – a person under 17 is barred from enlistment.





(4)
Void Enlistment --  if insane or intoxicated at time of enlistment; a deserter from another armed service*; convicted of a felony* (*Secretary can grant an exception)




c.   Mandatory discharge for erroneous or fraudulent enlistment; waiver possible.




d.   P & R not available for fraudulent entry.




e.
Characterization.  May be none, ELS, honorable, general, UOTHC.




f.
Separation Authority.  Headquarters, Air Force Personnel Center (HQ AFPC), General Court‑Martial Convening Authority (GCMCM), or SPCMCA.



3.
 Entry Level Performance or Conduct (Section D).



a.
Policy.  Unsatisfactory performance shows they are not qualified to be productive members of the Air Force. 




b.
Bases (include, but are not limited to):





(1)
Lack of Aptitude for Military Service.





(2)
Failure to Adapt to Military Environment.





(3)
Failure to Make Satisfactory Progress in a Required Training Program.





(4)
Reluctance to Expend Effort to Meet Standards of Conduct and Duty.





(5)
Lack of self-discipline.





(6)
Minor Disciplinary Infractions.

 



(7)
Exceeding Body Fat Standards or Failure to Meet Fitness Standards.




c.
Eligible if, when discharge action is started, airman in   





(1)
First 180 days of continuous active service, or





(2)
First 180 days of continuous active service after a break of more than 92 days of active service.




d.  Preprocessing rehabilitation required.




e.  P&R not available.







f.
Characterization.  ELS.




g.
Separation Authority.  SPCMCA.



4.
Unsatisfactory Performance (Section E).



a.
Policy.  Airmen are separated when their performance or conduct shows they are not qualified for service because they cannot meet standards.




b.
Bases:





(1)
Failure to Perform Assigned Duties Properly.





(2)
Progressively Downward Trend in Performance Ratings.





(3)
Failure to Demonstrate Qualities of Leadership Required By the Member's Grade.





(4)
Failure to Maintain Standards of Dress and Personal Appearance or Military Deportment.





(5)
Failure to Progress in On‑The‑Job Training.





(6)
Personal Financial Irresponsibility.





(7)
Unsanitary Habits.





(8)
Failure to Meet Fitness Standards.




c.
Preprocessing rehabilitation required.




d.
Characterization.  Restricted to honorable for failure to meet fitness standards.  Otherwise, honorable or general is authorized.




e.
Separation Authority.  SPCMCA.



5.
Substance Abuse Treatment Failure (Section F).



a.
Policy.  Airmen who fail in treatment programs are generally unfit for continued service.




b.
Basis.  Airman subject to discharge if 





(1)
In a rehabilitation program for drug (para 5.31) or alcohol abuse (para 5.32),





(2)
Fails to successfully complete program due to






(a)
Inability,






(b)
Refusal to participate in program, or






(c)
Unwillingness to cooperate; and





(3)
Lacks potential for continued service or needs long term treatment and is transferred to a civilian medical facility for rehabilitation.




c.
Characterization.  ELS, honorable, general.




d.
Separation Authority.  SPCMCA.



6.
Homosexual Conduct (Section G).             




a.
Policy. 





(1)
Sexual orientation is considered a private matter.





(2)
Homosexual orientation is not a bar to service entry or continued service unless manifested by homosexual “conduct.”




b.
Basis.  Homosexual conduct, which is defined as:





(1)
Acts:  One who engaged in, attempted to engage, or solicited another to engage in a  homosexual act.





(2)  Statements that one is homosexual or bisexual or words to that effect, 






 including behavior that a reasonable person would believe was intended to 






 convey a statement.





(3)
Marriage:  Knowingly married, or attempted to marry, a person of the same biological sex. 

 


c.
Initiation of separation action is mandatory if there is "probable cause" to believe separation is warranted.  Respondent then has burden to produce and persuade after clearly and specifically raising the issue of retention




d.
P&R not available.




e.
Characterization. 





(1)
ELS, honorable, general, UOTHC





(2)
UOTHC only if:






(a)
By force, coercion, intimidation,






(b)
With person under 16 years old,






(c)
With a subordinate,






(d)
Openly in public view,






(e)
For compensation,   






(f)  Aboard a military vessel/aircraft, or






(g)
In a location subject to military control under aggravating      circumstances.




f.
Separation Authority.  SPCMCA if board waived and UOTHC not warranted; if board recommends retention and forward to SECAF not contemplated; or if board recommends ELS, honorable or general characterization.  GCMCA in all other cases. (para 5.44)



7.
Misconduct (Section H).



a.
Policy.  Airmen are required to maintain high standards of conduct both on and off base.




b.
Bases:

(1) Minor Disciplinary Infractions (para 5.49).  Contemplates misconduct that merited counseling, reprimand, and Article 15 action.  Preprocessing rehabilitation is required.

(2) Pattern of Misconduct (para 5.50).  This provision contemplates conduct more serious than Minor Disciplinary Infractions.  Preprocessing rehabilitation is required.






(a)
Discreditable Involvement With Military Or Civil Authorities (para 5.50.1).







(i)
Includes acts punishable under UCMJ.







(ii) Includes civil offenses, even if not sufficiently serious to provide basis for discharge under para 5.51.






(b)
Conduct Prejudicial to Good Order and Discipline (para 5.50.2).






(i) Tends to disrupt order, discipline, or morale within military community.







(ii)
Usually causes dissent, disruption, and degradation of mission effectiveness.







(iii) Includes conduct that discredits Air Force in the civilian community.






(c)
Failure to Support Dependents (para 5.50.3).






(d)
Dishonorable Failure to Pay Just Debts (para 5.50.4).





(3)
Civilian Conviction (para 5.51).  A finding of guilty (or a civilian action tantamount to a finding of guilty) can be sole basis for discharge if:






(a)
MCM authorizes punitive discharge for same or similar offense, or






(b)  Sentence imposed includes confinement for six months or more, 







regardless of suspension or probation.

(c) Commander must discharge or seek a waiver; constructive waiver 


possible.

(4)
Commission of a Serious Offense (para 5.52).  Misconduct based on one offense can be the basis for discharge if the MCM authorizes punitive discharge for the same or a similar offense.  Includes:






(a)
Sexual Perversion (para 5.52.1).  

(i) One or more lewd and lascivious acts







(ii)  Sodomy







(iii) One or more indecent acts with or assault on a child under 16







(iv) One or more other indecent acts or offenses






(b)  Prolonged, Unauthorized Absence (para 5.52.2).  Defined as greater than 

                                    1 year.






(c)  Other serious offenses not specifically covered above (para 5.52.3).





(5)
Human Immunodeficiency Virus (HIV) (para 5.53).  Basis for discharge only if:






(a)
Airman has serologic evidence of HIV infection, and






(b)  Does not comply with lawfully ordered preventive medicine procedures.






(c)  P&R not available.





(6)
Drug Abuse (para 5.54).






(a)
Airman who uses, possesses, sells, transfers, or brings drugs on base is discharged unless airman proves:







(i)

Abuse departure from usual behavior, and







(ii)

Abuse occurred as result of experimentation, and







(iii)
Abuse wasn't a recurrence, and







(iv)

Airman doesn't desire or intend to abuse drugs again, and 







(v)

Abuse not likely to recur, and 







(vi)

Abuse didn't involve distribution, and 







(vii)
Retention consistent with good order, discipline, and morale.






(b)
Information indicating drug abuse requires commander to:







(i)

Initiate discharge action, or







(ii)

Request waiver.




c.
Preprocessing rehabilitation is required if basis is minor disciplinary infractions or pattern of misconduct.




d.  P&R not available if drug use.




e.
Characterization.  ELS, honorable, general, UOTHC.  (Usually UOTHC for pattern of misconduct, civilian conviction, commission of a serious offense, or drug abuse).




e.
Separation Authority.  





(1)
SPCMCA for notification cases resulting in retention, ELS, general discharge and board hearing cases resulting in retention. 





(2)
GCMCA for actions resulting in honorable or UOTHC and board waiver cases.  GCMCA may delegate authority to act on command‑directed urinalysis cases or board hearing cases resulting in an honorable.



8.
Discharge in the Interest of National Security (Section I).



a.
Policy.  




b.
Basis:  Authorizes discharge when "retention is clearly inconsistent with the interest of national security."




c.  May not be initiated before:





(1)
The Air Force Security Clearance Office recommends discharge, and

(2)  Requirements of AFI 31-501(Personnel Security Program Management) are 

       completed – usually for those with SCI Clearance or Special Access.




d. P&R not available.




e. Characterization:  ELS, honorable, general, UOTHC.




f.  Separation Authority:  GCMCA in all cases.



9.
Failure in Prisoner Retraining or Rehabilitation (Section J).



a.  Policy.  Applies only to airmen in correction or rehabilitation programs listed in 




     para 5.61.

b. Basis.  

(1)  Airman with less than 6 years may be discharged if:






(a)  through inability or unwillingness to cooperate they fail to satisfactorily    







progress in, or complete, the retraining or rehabilitation program; or





(b)  they are not selected for a retraining or rehabilitation program.





(2)  Airman with less than 20 years may be discharged if:

(a) are confined at the 3320th Correction & Rehabiliation Squadron with an approved sentence that includes 2 years confinement or more but no punitive discharge; or

(b) have twice been considered, but not selected, for rehabilitation training at the 3320th 

c. Characterization:  General is the norm, but honorable is possible.




d.
Separation Authority:  Commander, Air Force District of Washington


  10.
Failure in Weight Control (Section K).



a.  Policy.  Airmen who exceed body fat standards resulting from a cause which was 





within their control will be discharged.




b.  Basis.  Follow AFI 40-502 for guidance on standards and documentation of 





actions.




c.  Characterization:  Honorable if this is sole reason for separation.




d.  Separation Authority: SPCMCA.

XI.  Issues Related To Courts-Martial 


A.
Prior Courts-Martial



1.
Can be the basis for a separation action under AFI 36-3208. 



2.
Respondent cannot contest guilt (AFI 51-602, para 2.3).  Boards may not enter findings contrary to matters previously adjudicated in courts-martial and civilian convictions.



3.
Characterization (para 1.21.3).




a.
Conviction may be considered on issue of characterization of service.




b.
Limited to an honorable or general, unless Secretary of Air Force approves a UOTHC. 


B.
Discharge in Lieu of Trial by Court-Martial.



1.
Basis.




a.
Subject to trial for an offense under UCMJ.





(1)
Charges preferred.





(2)
Punitive discharge authorized.




b.
Airman requests discharge.



2.
Characterization.  Usually UOTHC.--.Any can be approved.



3.
Processing/Approval Authority.




a.
If the Article 32, UCMJ, investigation has been forwarded to the GCMCA, the SPCMCA sends the case to the GCMCA recommending approval or disapproval.




b.   If the Article 32, UCMJ, investigation has not been forwarded to the GCMCA, the 

SPCMCA authority may disapprove the request or forward the case file to the GCMCA with a recommendation for approval.

XII.  Practice Pointers



A.  Lengthy Service Considerations.  Airmen who have completed at least 16, but not yet 

20 years of service creditable toward retirement, are entitled to special consideration by SECAF prior to their involuntary discharge.  (AFI 36-3208, Section 6F)



B.  Executing Administrative Discharge prior to ETS.  You cannot retain an airman 

beyond ETS involuntarily just to complete involuntary discharge processing.  Processing must be complete by date of ETS.  (AFI 36-3208, para. 2.8)



C.  SCI or Special Access.  If the member holds this type of security clearance, ensure 

compliance with AFI 31-501, Personnel Security Program Management, for special processing prior to initiating discharge (AFI 36-3208, para. 1.8)

CHAPTER 5, AFI 36-3208

Section

Title




Types of Discharge
      




Authority     


B


Convenience
    

ELS, Honorable         






SPCMCA





of Government


C      

Defective
            
ELS, Honorable,       






AFPC, 







Enlistment



General, UOTHC







GCMCA, or























SPCMCA


D      

Entry Level 

  
ELS    










SPCMCA





 or Conduct


E


Unsatisfactory       
Honorable, General*  






SPCMCA

          


Performance


F      

Drug/Alcohol Abuse
ELS, Honorable,        






SPCMCA





Rehab Failure


General


G


Homosexual

      ELS, Honorable,
        





SPCMCA or





Conduct



General









GCMCA











UOTHC












H      

Misconduct           

ELS, Honorable,        






GCMCA or 





















General, or UOTHC






SPCMCA










I      

National Security

ELS, Honorable,
        





GCMCA











General, UOTHC 


J      

Failure in Prisoner  
Honorable, General    






AFDW/CC 






















AF Dist of 

























K


Weight Control

Honorable or ELS







SPCMCA





Program Failure

* If the basis for discharge is failure to meet fitness standards, the discharge is characterized as  ELS or Honorable.

** In misconduct cases, the SPCM is the separation authority for cases which result in retention or an ELS or general characterization.  The SPCM may also approve an honorable discharge for drug abuse cases when the sole evidence of misconduct is a command‑directed urinalysis ‑‑ if such authority is delegated by the GCM.  The GCM acts on board waivers and misconduct characterized as honorable or UOTHC.

NOTE:  See outline concerning approval authority for Discharges in Lieu of Courts-Martial.
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