Family Law Issues

Jan 02, Maj Todi Carnes

I.  Overview


A.  Personal financial responsibility and support of family members

B.  Child Support Orders

1.  Uniform Interstate Family Support Act

2.  Federal Full Faith and Credit for Child Support Orders Act

3.  State Programs Established Under Title IV-D of the Social Security Act

4.  Welfare Reform Act


C.  Involuntary methods for child support or alimony

1.  Statutory allotments for child support, or child support coupled with alimony/ spousal support



2.  Garnishment for child support payments or alimony


D.  Involuntary methods for judgment creditors



1.  Garnishment for judgment creditors



2.  Statutory allotments for judgment creditors


E.  Effects of divorce upon former spouse



1.  Uniformed Services Former Spouses' Protection Act (USFSPA)



2.  Eligibility for military benefits


F.  Victims of spousal or child abuse


G.  Survivor Benefit Plan in case of retiree's death


H.  Servicemen's Group Life Insurance


I.  Casualty Assistance

II.   Samples of Behavior:
A.  Comprehend the legal protection and financial support afforded to family members and former spouses through federal statues and regulations.

B.  Compare the requirements, procedures, and advantages of involuntary allotments with those of garnishments.

C.  Be able to contrast the prerequisites a former spouse must meet to receive direct payment from the Defense Finance and Accounting Service (DFAS) for alimony vs. property settlement.  

D.  Explain the effect of disposable retired pay on the amount of payment a former spouse may receive from the DFAS.

E.  Explain the requirement for former spouses to receive Base Exchange and Commissary benefits.

F.  Distinguish between the classes of former spouses who are entitled to full, lifetime medical care at military medical facilities, care for a limited period of time and only entitled to coverage under a government-sponsored group health insurance plan.

G.  Describe availability of benefits for victims of spousal or child abuse by military member.

H.  Paraphrase the rights afforded to former spouses under the Survivor’s Benefit Plan (SBP) and the prerequisites for protecting them.

I.  Distinguish between the prerequisites to receive direct payment of alimony/spousal support from DFAS with those for receiving direct payments based upon a property settlement.

III.   References
A. 10 U.S.C. §§ 1072, 1076, 1086, 1408, 1447, 1450 and 1451

B. 42 U.S.C. §§ 459 and 665

C. 28 U.S.C. § 1738B

D. AFI 36-2906, Personal Financial Responsibility, 1 Jan 98

E. 32 C.F.R. 818, Personal Financial Responsibility in the Air Force, 1 Jul 99

F. AFI(I) 36-3026, Identification Cards for Members of the Uniformed Services, their Family Members and Other Eligible Personnel, 29 Jul 99

IV.  Personal Financial Responsibility and Support of Family Members, AFI 36-2906, Personal Financial Responsibility, 1 Jan 98

A.  General Policies Concerning Support of Family Members 

1.  President Clinton executed Executive Order 12953, 60 FR 11013, 28 Feb 95 designating the Executive Department as a "Model Employer" for purposes of facilitating child support enforcement.  DoD was not exempted.

2.  Members expected to pay financial obligations in a proper and timely manner.   Support of family members, direct or in‑kind, is a primary element of an individual's personal financial obligations.

3.  Failing to provide adequate support is a proper subject for disciplinary or administrative action.

4.  Members are expected to comply with court orders and written support agreements.

5.  If there is no court order or written support agreement, members are expected to provide adequate financial support; however, the Air Force has no authority to arbitrate amount or to unilaterally deduct money from a member's pay to ensure dependent support.


B.  Amount of Support Required

1.  In the absence of an order or agreement, a member is expected to provide an adequate amount of support, based on the dependents' needs and member's ability to pay.

2.  When there is a court order or written agreement:

a.  Member is expected to fulfill just obligations.

b.  If validity of either is questioned, issue resolved by civil courts (order) or the parties (agreement).

c.  Written agreements may include such things as separation agreements and property settlement agreements.


C.  Commander's Role in Processing Complaints of Nonsupport

1.  Review all available facts.

2.  Require proof from member of financial support for family members upon receipt of a complaint of non-support by a family member.

3.  Advise both member and complainant of Air Force policy, including the fact that the Air Force has no authority to arbitrate disputed cases of nonsupport or personal indebtedness.

4.  Attempt to respond to the complainant within 15 days, if possible.  Do not provide information to the complainant regarding administrative or disciplinary action contemplated or taken against the member.  

5.  Monitor complaint until resolved.

6.  Refer members who demonstrate financial irresponsibility to the local Personal Financial Management Program (PFMP) manager for financial management education and information.  The PFMP is a program offered through the Family Support Center.

7.  Consider and, if appropriate, initiate administrative or disciplinary action against members who continue to demonstrate financial irresponsibility.  Actions may include counseling, admonitions, reprimands, and involuntary administrative discharge.

8.  Assess Basic Allowance for Housing (BAH, formerly known as Basic Allowance for Quarters or BAQ) entitlement.  Inform member: 

a.  They may not receive BAH at the "with-dependent" rate if they do not provide support to their spouse or children;

b.  Refusal to support family members will result in termination of BAH entitlement at the "with-dependent" rate;

c.  Air Force will recoup the "with-dependent" rate BAH received by the member during periods of non-support.

D.    AFI 36-2906, Personal Financial Responsibility, 1 Jan 98, outlines the judge advocates role in personal financial indebtedness matters.  The Staff Judge Advocate is responsible for:

1.  Advising commander on how to apply Air Force policy;

2.  Providing legal assistance to military members on issues of financial responsibility under federal and state laws, including the Fair Debt Collections Practices Act, the Former Spouses' Protection Act, and the Soldiers' and Sailors' Civil Relief Act; and

3.  Providing legal assistance to members who choose to contest applications for involuntary allotments for civil debts.

E.  Other AFI 36-2906 Matters: very brief guidance on garnishment, involuntary allotments, debt complaints, and AF policy on paternity actions or claims against members.  The Air Force does not have the authority to adjudicate paternity claims, resolve disputed claims of a civil nature, or require members to pay a private debt without a civil judgment.

V.  Child Support Orders 

The Congress makes the following findings…In 1992, only 54 percent of single-parent families with children had a child support order established and, of that 54 percent, only about one-half received the full amount due.  Of the cases enforced through the public child support enforcement system, only 18 percent of the caseload has a collection….  The number of individuals receiving aid to families with dependent children…has more than tripled since 1965.  More than two-thirds of these recipients are children.  Eighty-nine percent of children receiving AFDC benefits now live in homes in which no father is present….  While the number of children receiving AFDC benefits increased nearly threefold between 1965 and 1992, the total number of children in the United States aged 0 to 18 has declined by 5.5 percent….  The increase in the number of children receiving public assistance is closely related to the increase in births to unmarried women….  The total of all out-of-wedlock births between 1970 and 1991 has risen from 10.7 percent to 29.5 percent and if the current trend continues, 50 percent of all births by the year 2015 will be out-of-wedlock….  Children born out-of-wedlock are 3 times more likely to be on welfare when they grow up….  Currently 35 percent of children in single-parent homes were born out-of-wedlock, nearly the same percentage as that of children in single-parent homes whose parents are divorced (37 percent)….

Congressional Findings from Pub. L. 104-193

A.  Uniform Interstate Family Support Act (UIFSA).  The Uniform Interstate Family Support Act (UIFSA) replaces the Uniform Reciprocal Enforcement of Support Act (URESA).  


1.  History.

a.  UIFSA was drafted to allow true uniformity among states in the child support arena and provide efficiency in processing and collecting support payments.  

b.  The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Pub.Law 104-193, 110 Stat. 2105) signed by President Clinton on 22 August 1996 amended the Social Security Act to include a provision requiring states to adopt UIFSA by 1 January 1998 (42 U.S.C. § 666(f)).

c. As of January 1998, all states had enacted some version of UIFSA.

d.  This provision, along with the Federal Full Faith and Credit for Child Support Orders Act (28 U.S.C. § 1738B), guarantees the demise of URESA as a vehicle for interstate family support enforcement.

e.  UIFSA authorizes one court, administrative agency, or quasi-judicial entity to establish, enforce or modify support or to determine paternity.  §101(22) UIFSA.  The law of the issuing state governs the nature, extent, amount and duration of current payments and arrearages under the order.

2.  Provisions.

a. UIFSA §205, establishes a "continuing exclusive jurisdiction" (CEJ) requiring the state that issued a support order to remain the residence of the obligor, individual obligee or child, unless the parties agree in writing to another state to exercise jurisdiction.  The UIFSA gives a tribunal personal jurisdiction over non-residents in proceedings to establish, enforce, or modify a support order or to determine parentage.  It cannot determine collateral matters such as property division or visitation. 

b.  The UIFSA has broad long-arm provisions for jurisdiction.  Jurisdiction can be obtained if there is:

(1)  Past domicile in the state with the child;

(2)  Residence in the state and providing prenatal expenses or support to the child;

(3)  Sexual relations in the state that could have lead to the conception;

(4)  Consent; or

(5)  Child resides in the state as a result of the acts or directives of the nonresident individual.

c.  A state can only exercise jurisdiction to establish a support order when a proceeding is filed in another state IF:

(1)  the pleading is filed before expiration of the time allowed to respond in the other state;

(2)  the contesting party challenges in a timely manner jurisdiction in the other state; AND

(3)  if relevant, this is the home state of the child.

d.  There is a priority for the home state of the child--if no home state then the first to file prevails.

e.  UIFSA does not change where a petitioner can seek enforcement.  Petitioner can seek enforcement in any state where the obligor derives income or owns property/assets.

3.  Registration is the primary method of enforcement under UIFSA and it can be used for both enforcement and modification of an order.  §602 UIFSA sets of the requirements for registration of an order.

4.  Administrative enforcement is available without registering if the responding state receives an order from the CEJ and enforces that order using any authorized administrative procedure.  If the obligor contests the order, the responding state must register the order pursuant to §609.

5.  UIFSA provides for automatic income withholding (§501).  If an employer receives an out-of-state income withholding order that appears valid on its face, the employer MUST honor its subject to the obligor's opportunity to contest the order.  The law of the issuing state controls what and how much the employer must withhold.

B.  Federal Full Faith and Credit for Child Support Orders Act (FFCCSOA), 28 U.S.C. §1738B

1.  FFCCSOA requires states to recognize and enforce valid ongoing child support orders, restricts a state's ability to modify another state's order, and establishes jurisdictional rules consistent with UIFSPA.

2.  If an order has been registered under UIFSPA, the obligee will register the existing order in a responding state and the responding state will file the order in a registry of foreign support orders.  If there is no objection after notice to the obligor, the order is then domesticated and enforced like a local order.

C.  State Programs Established Under Title IV-D of the Social Security Act, 42 U.S.C. §§651-657 (1988)

1.  Active duty military members can use the "IV-D" program in the state in which they are assigned.  See 42 U.S.C. §§651-657 (1988).  These programs are usually administered through either the child support enforcement division of the district attorneys' offices or through the child protection services office of the state human resources division. 

2.  Under the IV-D program, for a minimal fee--not exceeding $25.00, a state's attorney will pursue the member's support claim, even if the non-supporting ex-spouse is located in a different state.

3.  The IV-D program requires that all states enact a wide variety of tools to ensure that adequate levels of child support are ordered and paid.  States are now required to have legislation authorizing:

a.  Income tax refund intercept programs to collect arrearages in IV-D cases.

b.  Recording of personal and real property liens to enforce child support obligations.

c.  The reporting of child support arrearages exceeding $1000 to credit bureaus upon request of any consumer reporting agency.

d.  Absent special circumstances, immediate wage withholding in all IV-D cases in which a child support order is issued or modified after 1 November 1990, and in all cases in which a new child support order is issued on or after 1 January 1994.

e.  Promulgation, and revision, at least every four years, of child support guidelines with the force of rebuttable presumptions.

f.  Periodic review and adjustment of IV-D child support orders pursuant to the state's support guidelines.

g.  Genetic testing provided upon the request of either party to a contested paternity action.

D.  Personal Responsibility and Work Opportunity Reconciliation Act of 1996, Pub.L. 104-193 

1.  President Clinton signed the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 on 22 August 1996.  There are MAJOR changes in child support enforcement under Title III of the Act.

2.  Establishing paternity.

a.  The opportunity to voluntarily acknowledge paternity is to be offered in all hospital births.  A signed voluntary acknowledgement of paternity is a legal judgment 60 days later--subject to challenge only for fraud, duress or material mistake of fact.  Health and Human Services will specify minimum requirements for an affidavit of voluntary establishment of paternity.

b.  Coordination of acknowledgements with birth records.  A father must establish paternity either voluntarily acknowledging or in a legal process to include his name on the birth certificate.  Hospitals and birth record agencies must offer voluntary paternity establishment services.

c.  Streamlined legal processes.  

(1)  Requires a party seeking or opposing paternity to set forth in a sworn statement reasonable facts supporting the existence or nonexistence of requisite sexual contact before genetic testing.  

(2)  States must pay costs of genetic testing ordered by a state agency with possibility of recoupment.

(3)  Directs states to reform evidentiary rules making genetic tests and voluntary acknowledgments of paternity more easily admissible.

(4)  Prohibits right to jury trial in paternity cases.

3.  Child support provisions.  
a.  Revocation of benefits.  The Act provides for license and passport revocation laws, as well as denial of other federal benefits to delinquent noncustodial parents.

b.  Automation and location of delinquent parents.

(1)  Expands the Federal Parent Locator Service by requiring a federal case registry of child support orders, and a national directory of new hires.

(2)  Each state must establish a central state case registry of support orders or modifications, and also requires a state directory of new hires.

(3)  Requires centralized state disbursement units.

c.  Uniform laws.  The Act requires adoption of the Uniform Interstate Family Support Act.  The Full Faith and Credit for Child Support Orders Act was strengthened, and uniform forms are to be developed by Health and Human Services.

d.  Enforcement of support obligations directed at military members.

(1)  DoD locator system.

(2)  New hire registry.

(3)  Regulations facilitating the granting of leave for support hearings.  No SSCRA protection for administrative hearings.

VI.  Statutory Allotments for Support, 42 U.S.C. §665; 32 C.F.R. Part 54

A.  Basics 

1.  Available against military members on extended active duty for more than 30 days only.
2.  Takes precedence over involuntary allotments from commercial judgment creditors.

3.  In the absence of any court or administrative garnishment order, the dependent seeking support may still request support pursuant to applicable service regulations.  

B.  Threshold Requirements

1.  Available to satisfy child support, or child support coupled with spousal support (including alimony), but not spousal support or alimony only.  

a.  "Child support" includes periodic payments for the support and maintenance of a child or children, subject to and in accordance with State or local law.  This includes, but is not limited to, payments to provide for health care, education, recreation, and clothing or to meet other specific needs of such a child or children.

b. "Spousal support" includes, but is not limited to, separate maintenance, alimony while litigation continues, and maintenance.  "Spousal support" does not include any payment for transfer of property in compliance with any community property settlement, equitable distribution of property, or other division of property between spouses or former spouses. 

2.  Must have a court order, letter or similar documentation issued by an authorized person, defined in 32 C.F.R. 54.3(a), establishing the support obligation.

3.  Must have an arrearage equal to, or greater than, two months'  support.

C.  Procedural Requirements

1.  Assuming threshold requirements met, a request to initiate allotment must be from a court or an "authorized person" (state agent or attorney with authority to seek recovery of support obligations, 32 C.F.R. § 54.3(a)).

2.  The request must

a.  State arrearage equals or exceeds two months' support,

b.  Identify obligor by name, SSAN, and service,

c.  Identify the full name and address of the allottee,

d.  Specify amount of monthly support,

e.  Indicate whether arrearage exceeds support for twelve weeks, and state how much of amount payable shall be applied toward liquidation of arrearages,

f.  State when allotment should stop, and

g.  Be accompanied by certified copy of underlying support order, and a certificate that the official sending the notice is an authorized person.

3.  Request sent to military service's designated official (same as for garnishments below).

a.  Service of legal process against the Air Force for involuntary allotment or to garnish the member's pay must be made by certified or registered mail, return receipt requested or by personal service on the Defense Finance and Accounting Service, Cleveland Center, (DFAS-CL/LG. P.O. Box 998002, Cleveland Ohio, 44199-8002.  

NOTE:  Customer Service may be reached at DSN 580-5301 or commercial (216) 522-5301; JAGs (NOT CLIENTS) may call DSN 580-5421 for assistance on specific cases.

b.  "Designated agents" for other federal agencies listed in 32 C.F.R. 54.6(f).

4.  Designated official sends notice to obligor/member and their commander.  Commander's responsibility is to insure member has an opportunity to consult with a legal assistance attorney.

5.  Allotment goes into effect after designated official gets notice member has consulted with a JAG or 30 days after notice sent to member, whichever occurs first.

6.  DFAS can decline to act on request if member, through affidavit and supporting documentation, shows either

a.  The support payments aren't delinquent, or

b.  The underlying support order has been set aside, modified, or superseded.

c.  Support is no longer required by reason of death, emancipation, adoption, attainment of majority for child, or, in some cases, remarriage of former spouse.

7.  Member can't stop involuntary allotment at the last minute by initiating a voluntary allotment.

D.  Amount of Allotment

1.  Federal percentage limits (under 15 U.S.C. §1673) (same as for garnishments for support):

a.  50% of disposable pay if debtor has other dependents (spouse or children) and is not more than 12 weeks in arrears.

b.  55% if debtor has other dependents and is more than 12 weeks in arrears.

c.  60% if debtor has no other dependents and is not more than 12 weeks in arrears.

d.  65% if debtor has no other dependents and is more than 12 weeks in arrears.

2.  Disposable pay includes more items than in garnishment actions;  i.e., for most members, BAH, Basic Allowance for Subsistence (BAS), special pay, flight pay, proficiency pay, special duty assignment pay, foreign duty pay, hostile fire pay, family separation pay.  See 32 C.F.R. 54.6(b).

3.  Pay that is excluded from disposable pay is listed at 32 C.F.R. 54.6(c).

4.  If more than one involuntary allotment is received, priority is on a first come, first served basis up to the maximum authorized deduction from pay.  Multiple allotment claims are paid on a first-come, first-served basis.


E.  Strategies for Servicemember



1.  Show that information in the request is in error. 32 C.F.R. 54.6(d)(5).




a.  Member must submit an affidavit and evidence to support the claim of error.

b.  Must provide this information to DFAS with 30 days of the notice sent by the finance center.

c.  Examples:  arrearage does not equal or exceed 2 month's worth of support or the support order itself has been amended, superseded, or set aside.

2.  Show defects in jurisdiction affecting validity of the underlying support order.  Unclear whether DFAS will act on such an allegation.

3.  Negotiate a mutually acceptable resolution with child support agency or the custodial parent.

4.  Do not start voluntary allotment upon receiving notification of an involuntary allotment action - the result will simply be two allotments deducted from military pay.



5.  Defenses




a.  Inability to Pay

(1)  Federal law requires states to treat each monthly support payment as a judgment when it becomes due.  42 U.S.C. 466(a)






(a)  Payment must be enforceable as judgments.






(b)  Payment/judgments must be entitled to full faith and credit.






(c)  Payment/judgments must not be retroactively modifiable.

(2)  An obligor should immediately seek a change in the support order from the court, if a change in financial their circumstances occur.  Arrearages are not excused.




b.  Interference with Visitation

(1)  General Rule:  interference with visitation rights is not a defense to nonpayment of support.

(2)  Concealment of a child to prevent visitation may have a different result when arrearages are sought.  See, e.g., Washington ex rel. Burton v. Leyser, 196 Cal. App. 3d 435, 241 Cal. Rptr. 812 (1987) (based on estoppel and waiver theories, court denied custodial parent's request for arrearages for a period of time during which she had concealed the child from the father).




c.  Emancipation of Children





(1)  Effect of emancipation on support orders.

(a)  In some jurisdictions, the support order can remain in effect until it is modified, regardless of the child's age.

i.  Explicit:  "Pay child support of $150.00 per month until further order of this court."







ii.  Ambiguous:  "Pay child support of $150.00 per month."

(b)  In other jurisdictions, the support obligation automatically terminates at the age of majority, regardless of the wording of the court order (unless the order is based on an agreement of the parties).

(2)  Emancipation due to marriage and childbirth: these events do not necessarily terminate a support obligation.

(a)  An annulment of a marriage while the child is under the age of majority may revive the parents' support obligation.  See, e.g., Everman v. Thias, 760 S.W. 2d 187 (Mo. Ct. App. 1988)

(b)  A minor child's giving birth may not constitute an emancipation event for support purposes.  See, e.g., Doerrfeld v. Konz, 524 So. 2d 1115 (Fla. Dist. Ct. App. 1988).

(3)  Emancipation and arrearages: emancipation may affect the custodial parent's ability to enforce a support obligation after the child has reached the age of majority.




d.  Payment Other Than as Ordered by the Court

(1)  Mutual agreement to terminate payments:  honoring such an agreement ignores the strictures concerning retroactive modifications, but also provides the custodial parent a financial windfall.

(2)  Mutual agreement to change custody:  honoring such an agreement violates strictures against retroactive modifications, but ignoring it provides the custodial parent with a financial windfall.


F.  Helping the Custodial Parent



1.  Parent must have child support order issued by (or registered with) a U.S. Court.



2.  Two approaches to getting an involuntary allotment:




a.  Ask the applicable child support enforcement agency to submit the request.

(1)  "Applicable" agency does not have to be from the state where the order was issued.

(2)  This approach usually works well if the order calls for payments to be made through the court or agency so they have a record of the arrearage.

(3)  Problems developed if the agency has no payment records; however, some may be willing to act on a sworn affidavit of nonsupport supplied by the custodial parent.

b.  Or, submit a request directly to the court that issued the order, asking it to request initiation of an involuntary allotment.

(1)  The court will need a sworn representation from the custodial parent alleging the appropriate arrearage.

VII.  Garnishment For Child Support Payments Or Alimony, 42 U.S.C. §659-662; 5 C.F.R. Part 581

A.  Basics: 

1.  Waiver of sovereign immunity

a.  Garnishment must be pursuant to state law.

b.  42 U.S.C. §659 does not create a federal cause of action.

c.  Jurisdiction rests solely in state courts.

2.  Available against remuneration for employment due from, or payable by, the Unites States or the District of Columbia (including any agency, subdivision, or instrumentality thereof) to any individual, including members of the Armed Forces, shall be subject to garnishment.  42 U.S.C. §659(a).

3.  Garnishment under 42 U.S.C. §659 takes precedence over garnishment by judgment creditors and involuntary allotments by judgment creditors.  Assuming more than one garnishment for support is received, priority is on a first come, first served basis up to the maximum authorized deduction from pay.  5 C.F.R. 581.305.

B.  Threshold Requirements:

1.  Garnishment under 42 U.S.C §659 is for child support or alimony only. 

a.  Child support definition is broader than for involuntary allotment.  "Child support" is defined as the legal obligations of an individual to provide support and maintenance of a child, including a child who has attained the age of majority under the law of the issuing State, or a child and the parent with whom the child is living, which provides for monetary support, health care, arrearages or reimbursement, and which may include other related costs and fees, interest and penalties, income withholding, attorney's fees, and other relief.  42 U.S.C §659(i)(2); 

b.  "Alimony" means periodic payments of funds for the support and maintenance of the spouse or former spouse of an individual, and includes separate maintenance, alimony pendente lite, maintenance, and spousal support, and includes attorney's fees, interest, and court costs when and to the extent that they are expressly made recoverable by the decree, order, or judgment.  42 U.S.C. 659(i)(3).

c.  The definition of alimony specifically excludes payments or transfers of property for community property settlements, equitable distributions of property, or other division of property between spouses or former spouses. 

2.  Must have a judgment, decree, or an order, whether temporary, final, or subject to modification, issued by a court or an administrative agency, establishing support obligation.

C.  Procedural Requirements:

1.  Obtain garnishment order by state court with jurisdiction over debtor.

2.  Serve garnishment order and decree or order establishing the underlying support obligation on the appropriate "designated agent".  List of designated agents at 5 C.F.R. 581, Appendix A.  This list may change frequently for the Department of Defense because of consolidation of DFAS.

3.  "Designated Agent" sends notice to debtor not later than 15 days after receipt of garnishment order.

a.  Debtor may, within 30 days, provide information concerning other dependents and status of arrearage, but

b.  DFAS will honor a garnishment order that appears "regular on its face" (5 C.F.R.  581.202(c) and 581.305);  DFAS is not obligated to resolve issues regarding in personam jurisdiction.  United States v. Morton, 467 U.S. 822 (1984).

c. The Air Force/DFAS has no authority to resolve disputes when a member questions the validity of a court's garnishment order.  The member should retain their own civilian lawyer and any attack on the validity of the order should be taken up in an appropriate state court.

4.  Assuming facially valid order and consideration of input from debtor (existence of other dependents, length of arrearage), DFAS starts honoring garnishment order.

D.  Amount of Garnishment

1. Limits on amounts to be garnished (5. C.F.R. 581.402):

a.  Lesser amount per state or federal law.

b.  Federal Limits: 15 U.S.C. §1673 (same as for involuntary allotments, as discussed in section V.D.1. of outline).

2.  Disposable pay includes active duty, retired, retainer pay; disability pay received in lieu of retirement pay; base pay, and some special and bonus pay entitlements (see list in 5 C.F.R. 581.103(b); NOTE that this list is not all-inclusive and other pay may be garnished.  5 C.F.R. 581.102(i).

3.  Disposable pay excludes BAH, Basic Allowance for Subsistence (BAS), family separation allowance, and uniform allowances, (see complete list in 5 C.F.R. 581.104(h)(2)) and sums owed the United States, tax withholdings, fines and forfeitures, and government life insurance premiums (5 C.F.R.  581.105). 

4.  Voluntary Separation Incentive (VSI; 10 U.S.C. 1175) or Special Separation Benefit (SSB; 10 U.S.C. 1174a) payments are subject to garnishment for enforcement of child support and alimony obligations to the same extent as other items of pay.  McClure v. McClure, Ohio App. 2 Dist. 1994, 647 N.E.2d 832, 98 Ohio App.3d 27, appeal not allowed 645 N.E.2d 1260, 71 Ohio St.3d 1481.


E.  Defenses (See, para. VI.E.5 above)

VIII.  Garnishment for Judgment Creditors (other than for support), 5 U.S.C. §5520a
A.  Basics

1.  Until 1993, the federal government had not waived its sovereign immunity for garnishment actions from ordinary judgment creditors against a civilian employee's pay (except for child support and alimony actions under 42 U.S.C §§659-62).

2.  The Hatch Act Reform Amendments of 1994 included a provision amending 5 U.S.C. §5520 by adding Section 5520a.  The amendment allows for pay from an agency to an employee to be subject to legal process in the same manner and to the same extent as if the agency were a private person.

a.  The amendment effectively eliminates sovereign immunity from any proper garnishment action against a civilian employee's pay;

b.  The amendment retained two limitations: The garnishment action is still subject to limitations imposed by the Hatch Act itself (or regulations implementing the Act), and the Consumer Credit Protection Act relating to maximum allowable garnishment amounts (15 U.S.C. §1673).

c.  The garnishment provisions under the Hatch Act do not apply to active duty military members or retirees.  Subsection K of the Act, pertaining to involuntary allotments against active duty military members for ordinary judgment creditors, does apply (see section below on "involuntary allotments.")

B.  Limits on Amount to be Garnished

1.  Lessor of state or federal limits,

2.  Federal limits, under the Consumer Credit Protection Act, relating to maximum allowable garnishment amounts (15 U.S.C. §1673):

a.  Garnishment or "wage assignments" for support (child support or alimony) are satisfied prior to any garnishment from a judgment creditor under 5 U.S.C. §5520a;

b.  A maximum of 25 percent of disposable pay is subject to garnishment for judgment creditors;

c.  After any garnishment for support, judgment creditors are satisfied on a priority based on time of service-until reaching the maximum deduction authorized. If the 25 percent maximum has already been reached due to a support garnishment or a prior judgment creditor garnishment, no further garnishment is allowed (Donovan v. Hamilton County Municipal Court, 580 F. Supp. 554 (1984)).

d.  State tax levies can be honored and are not subject to the federal maximum (see 29 C.F.R. 870).

C.  Garnishment Procedures for Judgment Creditors (5 CFR Part 582)

1.  Draft regulations implementing the "civilian portion" of the Hatch Act, as it pertains to "Commercial Garnishment of Federal Employees' Pay,"  were published in the Federal Register by OPM on 29 Mar 94.  The final rule, with comments and supplementary information, was published in the Federal Register on 10 Mar 95 (60 FR 13027).

2.  The regulations provide guidance on procedures for filing, as well as guidance on compliance imposed by the Hatch Act as mentioned above.

3.  The regulations apply only to employees of Executive agencies, not including the Postal Service or Postal Rate Commission (found at 39 CFR Part 491).

IX.  Involuntary Allotments for Judgment Creditors (other than for support), Public Law 103-94; 32 C.F.R. Parts 112 and 113; DOD Directive 1344.9, Indebtedness of Military Personnel, 27 Oct 94; DOD Instruction 1344.12, Indebtedness Processing Procedures for Military Personnel, 15 May 96

A.  Basics

1.  Public Law 103-94 (" Hatch Act Reform Amendments of 1993") amended 5 U.S.C. §5520 by adding Section 5520a.  Subsection k of the amendment allows for an involuntary allotment of pay from military members to satisfy judgment creditors.

2.  Subsection k retained two major areas of limitations:  the action is still subject to limitations imposed by the Hatch Act itself (or regulations implementing the Act), and the Consumer Credit Protection Act (relating to maximum allowable garnishment amounts (15 U.S.C. §1673)).

3.  Involuntary allotments under Subsection K do not apply to military retirees or civilian employees; in addition, if 42 U.S.C §§659-62 applies (garnishment or allotments for support), then Subsection K does not apply. (See section above on statutory allotments for support.) 

B.  Procedural Limitations under the Hatch Act:  The Act requires regulations be implemented that include provisions that the garnishment action must:

1.  Be for indebtedness owed a third party;

2.  Be a final judgment of a court of competent jurisdiction;  

3.  Be in compliance with the procedural requirements of the Soldiers' and Sailors' Civil Relief Act of 1940 (SSCRA) (50 U.S.C. 501 et seq.); and

4.  As further determined by competent military or executive authority, as appropriate, give consideration for the absence of a member of the unformed service from an appearance in a judicial proceeding resulting from the exigencies of military duty.

C.  Limits on Amount to be deducted from Pay:

1.  Lessor of state or federal limits,

2.  Federal limits:

a.  Under DOD Instruction 1344.12, Indebtedness Processing Procedures for Military Personnel, 15 May 96, the maximum amount withheld to satisfy the application shall be 25 percent of a member's "pay subject to involuntary allotment" as defined in enclosure 2 of the Instruction.  (See discussion in section C.3., below). 

b.  Garnishment, "wage assignments," or statutory allotments for support (child support or alimony) are satisfied prior to any involuntary allotment from a judgment creditor; in addition, judgment creditors are satisfied on a priority based on time of service.

c.  The amount of an involuntary allotment when coupled with a garnishment or statutory allotment for support shall not exceed the 25 percent maximum.  Involuntary allotments for judgment creditors shall be reduced or stopped as necessary to avoid exceeding the maximum percentage allowed.   

3.  "Pay Subject to Involuntary Allotment":

a.  (generally) Includes: base pay (excluding reductions for education benefits under the "New G.I. Bill"), special pay, incentive pay, accrued leave payments, readjustment pay, severance pay, lump-sum Reserve bonus, and inactive duty training pay.

b.  (generally) Excludes: pay under 10 U.S.C. Chapter 53 and allowances under 37 U.S.C. Chapter 7 (BAH, BAS, VHA, travel and transportation allowances, dislocation and family separation allowance), retired or retainer pay, separation pay (including VSI & SSB), amounts owed to the United States, fines or forfeitures ordered by a court-martial or commanding officer, amounts withheld for taxes or for the U.S. Soldier's and Airmen's Home, and deductions for Servicemen's Group Life Insurance (SGLI). 

D.  Involuntary Allotment Procedures for Judgment Creditors (DODI 1344.12)

1.  Regulations implementing the Hatch Act, as it pertains to involuntary allotment, for the Military Services were published in Jan 95.  The office of primary responsibility for issuing the guidance and for service of the application is DFAS-CL, Code L, P.O. Box 99802, Cleveland OH 44199-8002.

2.  The regulations provide guidance on procedures for filing, as well as guidance on compliance imposed by the Hatch Act as mentioned above.

3.  Requirements include the following (in one original with three copies):

a.  Creditor must first receive a "final judgment" from a court of competent jurisdiction;

b.  Certified copy of final judgment.  A garnishment summons or order is neither sufficient nor necessary.

c.  Applications include a form required by DFAS that the judgment creditor must fill out (DD Form 2653).  Included in the form are numerous certifications, including a certification that applicable provisions of the Soldiers' and Sailors' Civil Relief Act (SSCRA) have been complied with.

4.  DFAS may reject any application that does not fulfill the requirements of the Hatch Act or the implementing regulation. Some grounds for rejection include: 

a.  The claim is patently false and misleading;

b.  The creditor did not make a bona fide effort to collect the debt directly from the military member;

c.  The claim is obviously exorbitant;

d.  The claim does not satisfy requirements under the regulation or requirements of the SSCRA; and

e.  After referral to the member's commander, a determination has been made that 'exigencies of military duty' necessitated the absence of the member from any appearance at the pertinent judicial proceeding.

NOTE:  One reason for rejecting the claim that was deleted from the proposed regulation (not included in the final version of the DOD Instruction) was that the Creditor is in an "off-limits" status, or was determined to be practicing unfair consumer or commercial practices detrimental to the morale and welfare of service members, pursuant to applicable directives of the military services, to include the Armed Forces Disciplinary Control Board. 

(1)  While such is not an express ground for rejecting an application, a possible protection for members may still be revitalization and expansion of the Armed Forces Disciplinary Control Board (AFDCB).  Those installations without an active AFDCB should consider expanding the scope and role of such.

(2)  An active Preventive Law Program at the base legal office, with emphasis on consumer protection and debtor-creditor relations, and with a case referral mechanism to the AFDCB, is another area that may provide increased protection for personnel. 

5.  Upon receipt of an involuntary allotment application, and after review, DFAS will mail one copy to the member and two copies to the member's commander. [The package will consist of the creditor's application, the judgment and supporting documentation, and the notification form (DD Form 2654)].

6.  If DFAS does not receive a response within 60 days from initial mailing, a follow up notice will be sent stating that automatic processing will occur if a response is not received by a date specified on the DD Form 2654.  

7.  If DFAS determines the allotment is appropriate (following any response by member) payment will commence within 30 days of such determination and continue until amount specified in the judgment is satisfied or until canceled or suspended.  (If member separates from active duty, applicant shall be informed that allotment is discontinued.) 

E.  Procedure for the Commander

1.  Upon receipt of the packages from DFAS, the commander must notify the member if the receipt and provide one copy to the member.

2.  Must counsel the member about the member's rights and obligations, using the guidance on the notification form, including the right to seek legal assistance prior to responding to the action.

3.  Must give the member 15 days to respond.  Commander may also grant an extension for good cause (normally not to exceed 30 days). 

F.  Member's Options

1.  Upon receipt of package, member must decide whether to consent, or contest, the allotment.  If the member consents, the member and commander sign the notification form and return it to DFAS.

2.  If the member wants to contest the allotment, the member must fully explain and provide evidence of the reason for contesting.  The evidence provided must enable the decision authority to decide whether the application should be approved.  Evidence submitted may be disclosed to the creditor.  Reasons for contesting the allotment include the following:

a.  SSCRA rights were not protected (or failure of compliance with the SSCRA);

b.  Exigencies of military duty caused the absence of the member from appearance in the judicial proceeding forming the basis for the judgment upon which the application is sought;

c.  Information on the application is patently false or erroneous in material part;

d.  The judgment has been fully or partially satisfied or superseded, or set aside (if asserting the defense of partially satisfied or partially superseded, the member shall include evidence of the amount of the judgment that has been satisfied);

e.  A legal impediment prevents allotment (for example, a discharge in bankruptcy or a filing for protection); or

f.  Any other appropriate reason (supported by evidence).

G. Following the member's response:

1.  If the member asserts that exigencies of military service caused the member's absence from the legal proceeding, the commander will decide the issue (in the Air Force, this will be the member's immediate commander).  The commander's decision will be binding on DFAS and DFAS will return the application to the creditor and provide the applicant written notice of the denial, the reason therefore, and the procedure for appealing the commander's decision.

a.  "Exigencies of military duty" defined as a military assignment or mission-essential duty that, because of its urgency, importance, duration, location, or isolation, necessitates the absence of a member of the military services from appearance at a judicial proceeding or prevents the member from being able to respond to a notice of application for an involuntary allotment.  Exigency of military duty is normally presumed during periods of war, national emergency, or when the member is deployed.

b.  The commander will also consider whether the military duties in question were of such paramount importance that they precluded making the member available to attend the judicial proceeding , or rendered the member unable to timely respond to process, motions pleading, or orders of the court.

c.  The evidentiary standard for the commander's determination is a "preponderance of the evidence."

2.   If the member contests the allotment on any other basis, DFAS will conduct a review of the package and the member's response and make a final decision on whether the application will be approved. 

Involuntary Allotments and Garnishments Summary Chart

	
	Involuntary Allotment for Support
	Garnishment for Support
	Garnishment for Judgment Creditor
	Involuntary Allotment for Judgment Creditor

	WHO:            Child Support
	X
	X
	X
	X

	                      Alimony
	
	X
	X
	X

	                      Judgment Creditor
	
	
	X
	X

	WHAT PAY:   Active Duty
	X
	X
	
	X

	                      Retired Pay
	
	X
	
	

	                      Federal Civilian
	
	X
	X
	

	ARREARAGES REQUIRED:
	X
	
	
	

	LIMITS:         50 to 65 percent
	X
	X
	
	

	                      Up to 25 percent
	
	
	X
	X


X.  Uniformed Services Former Spouses' Protection Act (USFSPA), 10 U.S.C. §§ 1072, 1076, 1086, 1408, 1447, 1450, and 1451

A.  Basics

1.  Pre‑USFSPA: State laws, including community property, created inconsistency and confusion for military families.

a.  Federal courts were finally forced to address the question:  Is military retired pay property subject to division between spouses upon the dissolution of marriage?

b.  McCarty v. McCarty, the court decided federal law precluded state courts from dividing military retired pay upon marriage dissolution, but noted:  "We recognize that the plight of an ex‑spouse of a retired service member is often a serious one.  ...  Congress may well decide... more protection should be afforded a former spouse.  ...  This decision, however, is for Congress alone."  [453 U.S. 210, 69 L.Ed. 2d 589,  101 S.Ct. 2728 (1981)]

2.  Congress reacted in 1982 with Uniformed Services Former Spouses' Protection Act (USFSPA) 10 U.S.C. § 1408

a.  States allowed to treat disposable military retired pay as divisible marital or community property; 

b.  Allows former spouses, in some circumstances, to receive a portion of the member's retired pay directly from the Government;

b.  Some former spouses entitled to care at military medical facilities and access to military exchanges and commissaries;

c.  Former spouses may be beneficiaries under the Survivor Benefit Plan (SBP).

d.  An amendment to USFSPA also extended these benefits to some victims of spousal or child abuse (discussed in detail below).

B.  Division of Retired Pay as Distribution of Marital Assets.

1.  Under USFSPA:  "...a court may treat disposable retired or retainer pay...for pay periods beginning after June 25, 1981, either as property solely of the member or as property of the member and his spouse in accordance with the law of the jurisdiction of such court." (10 U.S.C. §1408(c)(1)).

a.  USFSPA thus enables state courts to divide disposable military retired pay between the member and spouse if the state court desires (what McCarty precluded).

b.  If a court apportions retired pay between member and spouse, only "disposable retired pay" (DRP) may be divided:

(1)  DRP is defined as the member's monthly retired pay minus certain deductions,  such as income tax withholdings, Survivor Benefit Plan premiums, and, if the member is entitled to disability pay, the product of the member's monthly retired pay multiplied by the percentage of his disability.  [10 U.S.C. §1408(a)(4); 32 C.F.R. 63.6(e)(2)]

(2)  10 U.S.C. Section 1408(a)(2)(C) requires court orders dividing retired pay for the purpose of property settlement to express awards to former spouses "in dollars or as a percentage of disposable retired or retainer pay".

(3)  Mansell v Mansell, 109 S.Ct. 2023 (1989):  The USFSPA only permits states to divide DRP.  Compensation not included in 10 U.S.C. §1408(c)(1), including disability compensation, is not subject to division by state courts.

(4)  Further Congressional attention to this question is likely.  H.R. 72, a bill titled the Uniformed Services Former Spouses Equity Act of 1999, was referred to the Committee on Armed Services and the Committee on Ways and Means on 6 January 1999 for consideration.  If enacted as proposed, Congress would have computation of disposable retired pay based upon the pay grade and length of service of the member while married and would forbids a court from treating as part of a member's disposable retired pay amounts which have been waived from such pay in order to receive veteran's disability compensation.  As of 24 January 2001, it was still pending in committee.   

Applying the Numbers - An Example

[Assume equal division by the court, no other income claimed by

the parties, and no exemptions claimed by either party]

	
	
	Retiree
	Spouse

	Gross Retired Pay
	
	$2,000.00
	

	VA Disability Pay
	$361.00
	
	

	Waived Retired Pay
	
	($361.00)
	

	Disposable Retired Pay
	
	$1,638.00
	

	Division of DRP
	
	$819.00
	$819.00

	Tax (15% rate)
	
	($123.00)
	($123.00)

	
	
	696.00
	

	
	
	$361.00
	

	Net After Taxes
	
	$1,057.00
	$696.00


(5)  Another unanswered issue is divisibility of Voluntary Separation Incentive (VSI) or Special Separation Benefit (SSB): 

(i) members might elect to separate with VSI/SSB in order to avoid entitlement to and a division of retired pay;

(ii) the state court rendering the divorce decree may be asked to modify the existing divorce decrees to take into account a military member's receipt of either the VSI or SSB in lieu of "retirement" pay, and to order a division of such;

(iii) some state appellate courts have already ruled on this issue; however, ultimately it may be for the U.S. Supreme Court to decide, or Congress may pass future legislation that decides the issue. [see Blair v. Blair, 894 P.2d 958, 52 Mont. St. Rep 401 (1995)]. 

2.  Since USFSPA, almost all states have determined retired pay to be a marital asset subject to division between the member and spouse.  Community property states generally divide it, other states generally consider retired pay subject to an equitable distribution.

3.  Courts that may divide retired pay: 

a.  Any  federal, state, or territorial court of competent jurisdiction;

b.  A foreign court can divide retired pay only if the foreign state and the U.S. have a treaty requiring mutual compliance with the other's judicial orders. (10 U.S.C. §1408(a)(1)).

c.  However, USFSPA  precludes a court from treating retired pay as the property of the member and his spouse unless the court has jurisdiction over the member based upon:

(1)  the member's residence, other than because of military assignment;

(2)  the member's domicile; or

(3)  the member's consent to the court's jurisdiction. 10 U.S.C. §1408(c)(4)

NOTE:  No USFSPA provision sets any limits on the amounts to be awarded former spouses!  Additionally, USFSPA does not authorize any court to order a member to apply for retirement or retire at a particular time in order to effectuate any payment.  10 U.S.C. 1408(c)(3).

C.  Direct Payment to Former Spouses (from the military pay centers & out of retired pay) [10 U.S.C. §1408(d); 32 C.F.R. 63.6]
1.  Court order is defined as "a final decree of divorce, dissolution, annulment,  or legal separation, OR a court-ordered, ratified or approved property settlement incident to such a decree...." 10 U.S.C. §1408(a)(2)

2.   Direct payment is possible if a final decree specifically provides that payment is to be made from disposable retired pay [32 C.F.R. 63.6] and is for:

a.  Child Support. 

b.  Alimony.   

c.  Division of retired pay as property, IF
(1)  Married to the member for 10 years or more, during which the member performed 10 years or more of creditable service (10/10 Rule)[32 C.F.R. 63.6(a)(2)], and

(2)  Order expresses payment in dollars or a percentage of the member's DRP [10 U.S.C. §1408(d)(2)]. 

3.  Amounts paid directly to a former spouse cannot exceed 50 percent of member's DRP (10 U.S.C. §1408(e)(1)).

a.  If a member has multiple spouses awarded payments from retired pay, orders are treated on a first‑come, first‑served basis.  10 U.S.C. 1408(e)(2).

b.  If a retired member's pay is also garnished pursuant to 42 U.S.C. §659, the 50 percent limit on direct payments is increased to 65 percent of DRP for all court orders and garnishments paid under direct payment and garnishments.  10 U.S.C. 1408(e)(3)(B).

4.  Direct  payments terminate upon the earliest of three events [10 U.S.C. §1408(d)(4)]: 

a.  Terms of court order satisfied,

b.  Death of the retired member, or

c.  Death of the former spouse. 

NOTE:  Keep an eye out for changes here.  H.R. 72 is being considered by the 106th congress.  The bill, titled the Uniformed Services Former Spouses Equity Act of 1999, was referred to the Committee on Armed Services and the Committee on Ways and Means on 6 January 1999 for consideration.  If enacted as proposed, the bill would:

(1)  Terminate payments made as a division of property from retired pay upon remarriage of a former spouse;

(2)  Require computation of the former spouse's portion of retired pay based on the rank and longevity of the individual at the time of divorce, not at the time of retirement; and

(3)  Limit the time in which the former spouse may seek a division of retired pay.

5.  Procedure for request for direct pay [32 C.F.R. 63.6]: 

a.  Former spouse delivers to the designated agent of the member's Uniformed Service (for AF members, same as for involuntary allotments and garnishments: DFAS-CL):

(1) A signed DD Form 2293, Request for Former Spouse Payments from Retired Pay, or a signed statement that includes:

· Notice to make direct payment to the former spouse from the member's retired pay;

· A copy of the court order and other accompanying documents that provides for payment of child support, alimony, or division of property.  Any accompanying documents must be certified by an official of the issuing court within 90 days immediately proceeding service on DFAS;

· A statement that the court order has not been amended, superseded, or set aside;

· Sufficient identifying information about the member to enable processing of the application.  The identification should give the member's full name, social security number, and Uniformed Service;

· The full name, address, and social security number of the former spouse;

· Before payment, the former spouse shall agree personally that any future overpayments are recoverable and subject to involuntary collection from the former spouse or their estate;

· As a condition precedent to payment, the former spouse shall agree personally to notify the designated agent promptly if the operative court order upon which payment is based is vacated, modified, or set aside.  This shall include notice of the former spouse's remarriage if all or a part of the payment is for alimony or notice of a change in eligibility for child support payments. 

(2) If the court order is for a division of retired pay as property and it does not state that the former spouse satisfied eligibility criteria of the 10/10 rule, the former spouse shall furnish sufficient evidence for DFAS to verify that the requirement was met.

b.  Notification to DFAS can be by regular mail, e-mail, fax or certified mail.  FY 97 change to USFSPA.

c.  NLT 30 days after effective service (notification that complies with the requirements above), DFAS shall send written notice to the affected member at their last known address.  Notice shall include a copy of the notification and documentation provided by the former spouse, and an explanation of limitations placed on direct pay, percentages and date of direct payment, and a request that the member submit notification if the court order has been amended, superseded, or set aside (the member is obligated to provide an authenticated or certified copy of the operative court document when there are conflicting court orders).  10 U.S.C. 1408(g); 32 C.F.R. 63.6(f).

d.  DFAS may reject any request for direct pay that does not satisfy the  requirements above, including court orders that are not regular on their face (issued by a court of competent jurisdiction in accordance with (IAW) the laws of the jurisdiction).  In addition, if the member responds to the notification, DFAS will consider the response and will not honor the court order whenever it is shown to be defective, modified, superseded, or set aside.  32 C.F.R. 63.6(c).

e.  NLT 90 days after effective service, DFAS shall make payment to the former spouse and inform him or her of the amount to be paid.  If the court order will not be honored, an explanation shall be sent as to why the court order was not honored.  32 C.F.R. 63.6(a)(4).

D.  Other provisions of the USFSPA: In 1992, the USFSPA was amended to permit benefits for dependents who are victims of abuse by members losing right to retired pay, discussed under Military Benefits below.  Also, look for more changes to the USFSPA in the future.  The 1998 DoD Authorization Act requires the Secretary of Defense to carry out a comprehensive review of the benefits, laws and regulations surrounding the USFSPA to determine whether additional legislation is needed in this area.  A report is to be submitted to the Senate's Armed Services Committee and the House of Representatives' National Security Committee not later than 30 September 1999.

XI.  Eligibility for Military Benefits, Pub.L. 97‑252 codified at 10 U.S.C. §1072; AFI 36-3026(I), Identification Cards for Members of the Uniformed Services, their Family Members and Other Eligible Personnel, 14 July 1998; 10 U.S.C. §1076; Pub.L. 98‑525, as amended by Div A, Title VI, Section 646, and Pub.L. 100‑271; 10 U.S.C. 1086a

A.  Commissary and Exchange Privileges for Former Spouses

1.  Authority

a.   Statutory ‑  Section 1005 of Pub.L. 97‑252 required the Secretary of Defense (SecDef) to prescribe regulations to provide the same benefits extended to surviving spouses of retired members to unremarried former spouses described in 10 U.S.C. §1072(2)(F)(i).  That description requires the former spouse to have been married to the member or former member:

(1) For at least 20 years during which time:

(2) The member performed at least 20 years of retirement creditable service.

b.  Regulatory ‑ AFI 36-3026(I), Identification Cards for Members of the Uniformed Services, their Family Members and Other Eligible Personnel, 14 July 1998

(1) Eligibility criteria for a military ID card includes former spouses:

(a) Must not have remarried;

(b) Must have been married to the military member for at least 20 years at the time of the divorce, dissolution or annulment;

(c) The military member must have performed at least 20 years of service that is creditable in determining eligibility for retired pay (the member does not have to actually be retired from active duty);

(d) And either: 

(i) 20/20/20 Rule: married to member during at least 20 years of member's retirement‑creditable service, OR 

(ii) 20/20/15 Rule: married to member during at least 15 years of member's retirement‑creditable service (member still must have at least 20 years of service).

NOTE:  Under the 20/20/15 Rule, former spouses may be issued an ID card BUT having the ID card DOES NOT MAKE THEM ENTITLED TO ALL BENEFITS.  They may have a 4-year renewable ID card permitting medical benefits but not have BX or commissary.

(e)  For most members, retirement creditable service is computed by looking at active duty service creditable for retired pay; for Reserves, ARPC uses satisfactory service to compute creditable service for eligibility of former spouses.

(2) "Unmarried former spouse" is defined at AFI 36-3026(I), Attachment 1, as a former spouse who met the 20/20/15 Rule, remarried, but who subsequently became unmarried (again) by reason of divorce or death.

2.   AFI 36-3026(I) contains chart of entitlements to benefits at Attachment 2 and 7, which specify entitlements of former spouses:

a.  Unremarried former spouse meeting 20/20/20 Rule receives medical, commissary, base exchange and theater privileges under Morale, Welfare, and Recreation (MWR).

b.  20/20/15 Rule former spouses receive neither BX nor commissary privileges.

c.  Remarried former spouses don't have BX or commissary  privileges.

d.  Unmarried former spouses, qualifying under the 20/20/20 rule, regain BX and commissary privileges (and theater privileges) when their disqualifying marriage ends.  

B.  Medical Care for Former Spouses
1.   Full medical benefits for former spouses (subject to the availability of space and facilities and the capabilities of the medical and dental staffs) [10 U.S.C. §1072(2)(F) and (G); 10 U.S.C. §1076(b)] if former spouses: 

a.  Are unremarried; 

b.  Don't have medical coverage under an employer sponsored health plan;  and

c.  Were married for at least 20 years, during which the member or former member performed at least:

(1)  20 years of retirement- creditable service, (the 20/20/20 Rule)  OR 

(2)  15 but not 20 years of retirement‑creditable service (the 20/20/15 Rule) AND divorced BEFORE 1 April 1985. 

NOTE:  a 20/20/20 former spouse who lost eligibility because of remarriage, and who subsequently became unmarried through divorce or death of spouse, is entitled to reinstatement of commissary, base exchange, and theater privileges only.  Medical care is not authorized.  However, if the marriage is annulled, medical care can also be restored.

2.  Former spouses, meeting the 20/20/15 rule above EXCEPT that they were divorced on or after 1 April 1985, were entitled to a transitional health plan which expired on either 31 Dec 88 or two years from their divorce [Section 645(c) of Pub.L. 98‑525, as amended by Div A, Title VI, Section 646, and Pub.L. 100‑271, 102 Stat. 45, (29 March 1988)].  This time has now expired.
3.  An unremarried former spouse who meets the 20/20/15 Rule but whose divorce occurs on or after 29 September 1988, qualifies for medical benefits only for 1 year from date of divorce.  If a former spouse is enrolled in an employer-sponsored health plan, no ID card is authorized.  When the former spouse is no longer enrolled in an employer-sponsored health plan, medical benefits may be reinstated and an ID card issued with medical benefits not to exceed the 1-year period from date of divorce.

4.  Pre-existing Conditions:

a.  Former spouses not meeting the 20/20/20 rule (or the 20/20/15 as set forth above) who were dependents under 10 U.S.C. 1072(2)(H) for a period of at least one year are entitled to a 24 month conversion health policy for purchase by the former spouse.  They are also entitled to continuation of military health care until the end of the 24-month period beginning on the later of the date the former spouse is no longer a dependent or the date of purchase of the policy.

b.  This continuation for military care is only for conditions that exist on the date on which coverage under the conversion health policy begins and for which care is not provided under the policy solely on the grounds that the condition is a preexisting condition  [10 U.S.C. 1086a].  For more information, contact AFPC, Room A106, Randolph AFB TX 78233-6636, 1-800-531-7502. 

5.  Summary:

a.  A former spouse is entitled to an ID card and Commissary/BX privileges if:

(1) They satisfy the 20/20/20 rule, and

(2) are not remarried. 

b.  Full military medical benefits:  Former spouses qualify if they:
(1)  satisfy the 20/20/20 Rule; or satisfy the 20/20/15 Rule AND were divorced BEFORE 1 April 1985; and
(2)  never remarry, and  

(3)  are not covered by an employer‑sponsored health insurance plan.

c.  Partial medical benefits exist for former spouses who do not meet the 20/20/20 rule

XII.  Benefits For Dependents Who Are Victims Of Spousal Or Child Abuse [10 U.S.C. §§1059, 1076(e), & 1408(h)].  Congress recognized the hardships family members faced when they were victims of spousal or child abuse and the service member who abused them was separated from the service.  As a result, Congress provided for family members in this situation. 

A.  When Service Member is Eligible for Retirement [10 U.S.C. §1408(h)].

1.  Former spouses may be entitled to direct payment of retired pay EVEN if the former member is no longer entitled to retired pay, IF:

a.  a court order provides, in a manner applicable to a division of property, for the payment of an amount from the DRP of the member; and,

b.  the member, after becoming eligible to be retired on the basis of years of service, has eligibility terminated as a result of misconduct involving abuse of a spouse or dependent child; and,

c.  the spouse was married to the member at the time of the abuse, or is the parent of the dependent child who was the victim of the abuse.

2.  The secretary concerned shall determine and compute the amount of monthly retired pay the former member would have been entitled to receive as if the member had retired.

3.  Creation of this entitlement does not create any right, interest or claim to the retirement pay by the former member.

4.  Termination:

a.  Former spouse: upon remarriage (resumed in the event of termination of the subsequent marriage)

b.  In the event the punishment that would result in termination of eligibility to receive retired pay is later remitted, set aside, or mitigated to a punishment that does not result in the termination of that eligibility.

5.  A second aspect of the legislation is that a former spouse, and dependent children of the former member, while receiving payments under this legislation, is also entitled to medical, dental, commissary, exchange, and all other benefits similarly received by a spouse or dependent of a retired member.  The family members are entitled to an ID card if the military member had 20 years of creditable service prior to the abuse, they were married to the member for at least 10 years, and at least 10 years of creditable service overlap at least 10 years of marriage (10/10 Rule).  AFI 36-3026(I), para. 2.29.

B.  Service Member Not Eligible for Retirement - Transitional Compensation [10 U.S.C. §§1059 & 1076(e)]: Spouses and children who do not qualify to receive retirement pay because the member has not met the minimum years necessary for retirement eligibility nevertheless may be entitled to transitional benefits (See also, DODI 1342.24, Transitional Compensation for Abused Dependents, 16 Jan 97* and AFI 36-3024, Transitional Compensation for Abused Dependents, 1 Feb 98). 


*Provisions concerning medical benefits have been superseded by recent amendments to 10 U.S.C. 1076(e).  See paragraph B(7) below.


1.  Applicability.

a.  Service members convicted of spousal or child abuse resulting in a punitive separation or forfeiture of all pay and allowances; or

b.  Service members administratively separated from active duty if basis for separation includes spousal or child abuse.

2.  Conduct Addressed.  Conduct by a service member on active duty involving abuse of a spouse or dependant child of the member deemed to be a criminal offense in DOD regulations.

3.  Amount:  

a.  at the rate in effect for the payment of dependency and indemnity compensation under 38 U.S.C. §1311(a)(1) 

b.  may be increased if a spouse has custody of a dependent child or children by the amount in effect under 38 U.S.C. §1311(b)

c.  If there is no eligible spouse, compensation will be paid to a dependent child or children, in equal shares, in the rate in effect under 38 U.S.C. § 1313   

4.  Compensation may be paid for a period of 36 months, except that if, on the date compensation commences the unserved portion of the member's period of obligated active duty service is less than 36 months, the period for which transitional compensation is paid shall be equal to the greater of -

a.  the unserved portion of the member's period of obligated active duty service; 


or
b.  12 months.

5.  Transitional compensation will also cease upon:

a.  Remission, set aside, or mitigation of a sentence to one which does not include a DD, BCD, or forfeiture of all pay and allowances;

b.  If the proposed administrative separation is disapproved by competent authority;

c.  For former spouses receiving payments:  remarriage (not renewed upon termination of remarriage);

d.  Member residing in the same household as the spouse or former spouse, or dependent child, to whom compensation is otherwise payable (payments not renewed if former member ceases to reside in household);   

e.  In the event the victim of the dependent-abuse was a dependent child,  the spouse or former spouse (who would otherwise be entitled to compensation) will NOT receive such compensation if a determination is made that the spouse or former spouse was an active participant in the conduct constituting the dependent-abuse offense.

6.  A dependent or former dependent entitled to receive transitional compensation shall be entitled (while receiving payments of transitional compensation) to use commissary and exchange stores to the same extent and in the same manner as a dependent of a member of the armed forces on active duty.

7.  On 17 March 2000, 10 U.S.C, §1076(e) was amended to provide for medical, dental, and mental health care for abused family members of former service members during the period abused family members received transitional compensation pursuant to 10 U.S.C. §1059.  By memorandum, dated 21 April 2000, the DOD directed the military services to provide the requisite medical, dental, and mental health services to abused family members.  If a former service member was dismissed from the service, received a dishonorable or bad conduct discharge, or was administratively separated for the offense, family members are eligible to receive medical, dental, or mental health care.

a.  These services shall be furnished in the military department's facilities in accordance with the same eligibility and benefits as were applicable for the abused family member during the period of active service of the former member.

b.  Upon request by any family member, the service may furnish medical care in its facilities for treatment of any adverse health condition resulting from that family member's knowledge of the abuse or any injury/illness suffered by the abused person as a result of such abuse.




c.  Limitations:





(1)  Only health care specified by 10 U.S.C. §1077 may be provided

(2)  Subject to the availability of space/facilities and capabilities of the medical and dental staff.

D.  Need help with a benefits issue?  


1.  Air Force Personnel Center Customer Service Center: 1-800-558-1404


2.  Website: http://www.afpc.af.mil/deers/

XIII.  Survivor Benefit Plan (SBP) and Former Spouses, 10 U.S.C. §§1447-55; AFI 36-3006, Survivor Benefit Plan (SBP) and Supplemental Survivor Benefit Plan (SSBP)(Active, Guard, Reserve, and Retired), 1 Jul 96
A.  In general:

1.  SBP is essentially a government subsidized annuity that provides continued financial security for dependents after retired pay stops when the member dies.

2.  For retired members participating in SBP, retired pay is reduced to pay premiums.

3.  Beneficiaries may include:

a.  Widow or widower,

b.  Surviving dependent children;

c.  Natural person with insurable interest in the member, if the member is unmarried and has no dependent children when the member becomes eligible to participate in the SBP;

d.  Former spouse, provided unremarried before age 55 (may regain eligibility if a remarriage ends before former spouse is 55).

(1)  If member was unmarried when he or she first became eligible to participate in SBP, a former spouse acquired thereafter may only qualify as an SBP beneficiary if:

(a)  The marriage lasted at least one year or

(b)  The former spouse is the parent of issue of that marriage.

(2)  Former spouse may be designated SBP beneficiary by court order (voluntary or involuntary if the court has proper jurisdiction) or by a voluntary, written agreement with the member.

B.  Once a member becomes SBP eligible and makes an election to provide an annuity for a specific eligible beneficiary, the election is usually irrevocable, except as noted below.  

NOTE:  Effective 180 days after the enactment of the 1998 DoD Authorization Act, a married participant may not make an election to discontinue payments without the written concurrence of the participant's spouse.  

1.  A married member or member with a dependent child may change a decision not to participate in SBP, provided they do so before actually becoming eligible to receive retired pay (before actually retiring).  The new election is irrevocable if they decide to participate. Under Section 641 of the 1998 DoD Authorization Act, participants may elect to discontinue participation in the SBP at any time during the one-year period beginning on the second anniversary of the date on which payment of retired pay commences.    

2.  A member may change an election not to participate in SBP if they subsequently acquire a spouse or dependent child, and they change the original election.  There is no longer a time limit to change survivor benefit coverage from a former spouse to a spouse if there is a remarriage.  1998 DoD Authorization Act.

C.  A member who was married when they initially became SBP eligible may change an original election to provide for the now, former spouse within two years of the divorce. In order to revoke an election to provide an SBP annuity to a former spouse, a  member must furnish the Secretary of the Air Force (SecAF) with:

1.  a certified court order that is regular on its face, that modifies or deletes an earlier requirement to designate the former spouse as a SBP beneficiary, OR

2.  if the former spouse election was made by a voluntary, written agreement that was not incorporated, approved or ratified by a court order, the member must provide a written statement, signed by the former spouse, evidencing the former spouse's consent to revoke the election.

D.  A member may be deemed to have made an election to provide an SBP annuity if the member dies after becoming eligible to participate, but before actually making an election.

1.  a member is  automatically deemed to have designated a widow(er) or dependent child as SBP beneficiaries.

2.  A former spouse may also claim an annuity, but it is not automatically granted (See OPJAGAF 88/82).  A former spouse must:

a.  request the annuity within one year of the member's death; and 

b.  show some evidence they are entitled to an SBP annuity (court order or voluntary, written agreement).

3.  Section 644 of the 1998 DoD Authorization Act authorized service secretaries to pay an annuity of $165 per month to the qualified surviving spouse of each member of the uniformed services who:

a.  died before 21 March 1974, and was entitled to retired or retainer pay on the date of death; or

b.  was a member of the reserves during the period between 21 September 1972 and 1 October 1978, and at the time of death would have been entitled to retired pay under Title 10 U.S.C., Chapter 67, but for the fact that they had not obtained the age of 60. 

c.  The annuity is only paid upon application, it is not retroactive, and authority for the annuity is in place until 30 September 2001.

XIV.  Servicemen's Group Life Insurance (SGLI),  38 U.S.C. §§ 1965-1976 (SGLI); Veterans' Benefits Act of 1992 § 201; 38 U.S.C. §§ 1977-1979 (VGLI); 38 C.F.R. Part 9; AFI 36-3008, Servicemen's Group Life Insurance (SGLI) and Veterans' Group Life Insurance (VGLI), 20 May 1994.

A.  Servicemen's Group Life Insurance (SGLI) is group term life insurance for members of the armed forces, purchased by the government from private insurers, and partially subsidized by the government.

B.  Active duty members are automatically insured for $200,000 unless they opt out in writing.  A member can elect lower coverage or no coverage by completing VA Form SGLV-8286 available at Customer Service, Military Personnel Flight.

C.  SGLI provides for protection on active duty and for 120 days following separation.  No premiums are required during this additional 120-day period.  A member may convert to Veteran's Group Life Insurance (VGLI) within 120 days of separation.

D.  Members may lose entitlement to SGLI based on:

1.  their duty status at time of death (e.g., if death occurs during extended AWOL or while serving term of confinement); or

2.  other miscellaneous factors (e.g., following refusal to serve due to conscientious objector status or following conviction of certain serious crimes).

E.  Cause of death, however, is not relevant to the payment of SGLI proceeds.

F.  Eligible beneficiaries:

1.  Any person or legal entity designated by the member on appropriate VA form.  SGLI Act gives service member absolute right to choose beneficiary.  See Ridgway v. Ridgway, 454 U.S. 46 (1981):  A spouse was designated by name on SGLI election form.  Soldier did not change election following subsequent divorce; ex-spouse was entitled to all the proceeds.  See also Zawrotny v. Brewer, 978 F.2d 1204 (10th Cir. 1992), cert. denied 113 S.Ct. 1418 (1993):  Oklahoma statute stated that, by operation of law, divorce causes ex-spouse to lose all entitlement to life insurance proceeds on life of previous spouse.  Court of Appeals held Oklahoma statute ineffective to change ex-spouse designation on SGLI form.

2.  If no designation, or "By Law" designation, then proceeds are paid according to SGLI statute:

a.  All to spouse, but if none, then

b.  All to surviving children in equal shares (and descendents of deceased children, by representation), but if none, then

c.  All to parents (equally divided), but if none, then

d.  All to executor of member's estate, but if none, then

e.  Next of kin under state law. 

3.  Please remember that a will client who creates a trust in his/her will for the benefit of minor children will almost certainly want to resubmit their Form SGLV 8286, Servicemembers' Group Life Insurance Election and Certificate, to bring the life insurance policy in line with the intent of the will and trust.  If the SGLV 8286 does not provide for payment to the trustee, then the funds will go to the court-appointed guardian instead.  Moreover, even if the trust is to distribute at an age past 18 years, the SGLI funds held by the guardian will be distributed to the children at age 18 in accordance with the Uniform Gifts to Minors Act/Uniform Transfers to Minors Act.

G.  Office of SGLI (OSGLI) information:  1-800-419-1473.  OSGLI Claims Department:  (201)802-3446.

XV.  Casualty Assistance
A.  DEPENDENCY AND INDEMNITY COMPENSATION (DIC):  38 U.S.C. §§ 1301-1322; 38 C.F.R. Part 3; Veterans' Benefits Act of 1992, 138 Cong. Rec. S17364-01 (enacted 29 Oct 92).  DIC may be paid to widow(er), child(ren) or parents of active duty members who die on active duty, by a service-connected injury or disease, and not due to member's willful misconduct.

1.  DIC to widow(er):  DIC is paid for life unless remarriage occurs.  DIC will not be reinstated if second marriage is terminated through divorce or through death of second spouse.  For deaths occurring before 1 January 1993, monthly spousal payments depend on the rank of deceased at death.  For deaths occurring after 1 January 1993, the Veterans' Benefits Act of 1992 mandates a flat monthly payment, currently $833.

2.  DIC to child(ren):  Children are broadly defined at 38 C.F.R. §3.57, but must be unmarried and under age 18, or under 23 if in school unless receiving Dependent's Educational Benefits, or a disabled child.  

3.  DIC to parents is only permitted if parents were dependent on deceased and have an income below the income ceiling.

4.  Beneficiary must apply to VA within 12 months to receive full payment from date of death.  Otherwise, payments are only retroactive to the day the application was received.

B.  HOUSING ALLOWANCE: For members dying on active duty, 37 U.S.C. §403(l) authorizes the DOD to allow family members of the deceased service member to remain in military family housing for up to 180 days without charge.  In the alternative, the statute also authorizes the payment of a basic allowance for housing to dependents for 180 days who are not occupying on-base housing, are occupying on-base housing in a rental capacity, or vacate on-base housing sooner than 180 days after the date of the member's death.  The payment terminates 180 days after the date of the member's death.

C.  DEPENDENTS EDUCATIONAL ASSISTANCE (DEA) (38 U.S.C. §§ 3500-3566; 38 C.F.R. Part 21).  Surviving spouses and/or children may receive educational assistance if the member died on active duty and dependents are entitled to DIC.  Additionally, dependents of a totally disabled, but living, veteran may qualify.

1.  For surviving spouses, the period of eligibility extends to 10 years from date of death and is not reduced by DIC payments.  Remarriage will permanently terminate DEA payments.

2.  For children, the period of eligibility ends at age 26 (unless extended under certain conditions) and children must elect between DEA and DIC.

D.  SOCIAL SECURITY BENEFITS:  Contact the local Social Security office or 1-800-772-1213 for more information.    

1.  A lump sum death benefit of $255 may be available if the deceased had worked enough to be fully or currently insured at time of death.

2.  Monthly survivor benefit payments may also be available.  Generally, the amount of monthly benefits depends on work history of insured and family situation.  Generally, the more social security (FICA) taxes paid by the insured, the greater the benefits available to the survivors.  Those eligible to receive a monthly survivor benefit include:

a.  Children under age 18;

b.  Widow(er) with children under 16;

c.  Widow(er) age 60 and over;

d.  If the death was service-connected, but the soldier was not either fully or currently insured, the VA will make up any of these social security payments for which the soldier's survivors do not qualify (38 U.S.C. § 1312(a)).

E.  DEATH GRATUITY (10 U.S.C. § 1475) may be paid if an active duty member died on active duty, or 120 days after release if death resulted from disease or injury incurred while on active duty.  A lump sum payment of $6,000 will be made by the local finance office and this amount does not depend on the rank or years of service of the deceased.  National Defense Authorization Act for FY 1993.

F.  UNPAID PAY AND ALLOWANCES (DoD Military Pay and Allowances Manual, Ch. 5, para. 40511).  All pay due member at death, including allowances and accrued leave are to be paid to beneficiaries.

G.  BURIAL BENEFITS (10 U.S.C. § 1482; 38 U.S.C. §§ 2301-07  2402; 38 C.F.R. § 3.1600).  For additional information, contact the Mortuary Affairs Section of the Services Squadron.    

1.  The following individuals are eligible for burial in a national cemetery on a space-available basis:

a.  all active duty personnel;

b.  veterans who served a minimum period of time on active duty (generally, 2 years) and were discharged with an other than dishonorable characterization; and

c.  reservists who die on active duty, or die as a result of service-connected injuries, or die after completing 20 good years toward retirement.  See Pub.L.No. 103-240.

2.  The next of kin are eligible for the following support:

a.  Burial allowance to cover some expenses of recovery, preparation, casketing, and transportation of the body.

b.  Internment allowance for additional funeral expenses such as funeral services and costs of burial plot.

c.  Reimbursement for next of kin to travel to the burial site.

H.  OTHER BENEFITS:  

1.  Travel of dependents and shipment of household goods and personal effects;

2.  Emergency financial assistance from Air Force Aid and/or American Red Cross; and

3.  Continued service benefits and privileges for dependents of member dying on active duty (commissary, exchange, medical care, legal assistance and VA Death Pension (38 U.S.C. § 5112(b)(4); 38 C.F.R. § 3.660(d)).  For reservists, see 1998 DoD Authorization Act, § 513.

	SERVICE
	RELEVANT REGULATION
	WHO BENEFITS?
	WHAT & AMOUNT
	COMMAND ACTION
	BENCHMARK

	USAF
	AFI 36-2906
	Family Member (dependants per AFI)
	USAF expects its members to provide regular & adequate support for their dependants.

No dollar amount specified
	Possible admin or disciplinary action.  No authority to order or take pay for family.  Termination of dependant-rate BAH
	BAH at dependant rate

	USN
	32 CFR pt 733
	Spouse & children
	Interim support requirement established. 

16% - 60% of gross pay, depending on circumstances
	Reg are guidelines.  CC may require more or less and has admin or disciplinary discretion for nonsupport.  No authority stated to order or take pay for family
	Gross pay (pay/BAH)

	USMC
	Legal Admin Manual, Ch 8
	Supported family members
	Interim support requirement established. 

Greater of $200 per supported family member or BAH, up to 1/3 of gross pay
	Punitive reg for failing to observe guidelines.  No authority stated to order or take pay for family
	Gross pay (pay/BAH)

	USA
	AR 608-99, 

         Para 2-6
	Family members (spouse, minor children)
	Interim support requirement established. 

BAH - 

Full BAH or difference between dependant and single rate
	Military obligation established; punitive action for failing to comply.  No authority to order or take pay for family
	BAH





3-15


