General Claims and Reports of Survey

Updated 15 Aug 02, Major Tom Posch

Samples of Behavior

SOB 1: Explain the types of personal property and expenses that are properly payable under AFI 51-502, Chapter 2.

SOB 2: Distinguish loss or damage “incident to service” and not “incident to service” as that term has been defined and illustrated by AFI 51-502, Chapter 2.

SOB 3: Distinguish the amounts payable by a settlement authority under a particular set of circumstances, according to AFI 51-502, Chapter 2.

SOB 4: Predict the consequences to a claimant who fails to submit a DD Form 1840R to the claims office within 75 days after delivery of the claimant’s household goods.

SOB 5:  Predict the applicability of the last-handler and inferred tender rules to a carrier recovery claim.

SOB 6: Describe the evidentiary standards and limits of liability for a Report of Survey knowing the type of USG property that was damaged.

SOB 7: Distinguish circumstances when a G-Claim or Report of Survey is asserted.

SOB 8: Distinguish tort-based and non-tort based HR claims.

SOB 9: Describe the circumstances under which an Article 139, U.C.M.J., claim may be asserted against a military offender.
Overview


General Claims are a group of claims administered by the General Law Division (AFLSA/JACC).  With the exception of Reports of Survey—a program that comes under the purview of “Supply,” and not JA, the following are adjudicated as General Claims and are administered by the base claims office:


I.
The Military Personnel & Civilian Employees’ Claims Act (MPCECA).  




(See, page 13-4).


II.
Carrier Recovery (CR) Claims.  (See, page 13-21).


III.
Reports of Survey (ROS).  (See, page 13-32).

IV.
G-Claims.  (See, page 13-46).


V.
Hospital Recovery (HR) Claims.  (See, page 13-51).


VI.
Article 139, U.C.M.J., Claims.  (See, page 13-59).

I.
The Military Personnel and Civilian Employees’ Claims Act, or MPCECA, 31 U.S.C. §§ 3701, 3721, is the claims process that governs loss of, or damage to, personal property “incident to service.”  The most common of these claims are “personnel transportation” claims arising from loss of, or damage to, household goods during a permanent change of station (PCS).  These claims are paid with money appropriated by Congress.  The vast majority of claims adjudicated by base-level claims offices are claims asserted under the MPCECA.  (See, page 13-4).

II.
Carrier Recovery Claims are pro-government claims that the base claims office asserts against carriers, shippers, moving companies, and warehousemen for reimbursement of monies paid to claimants for the loss or damage to their house-hold goods/POV during a PCS.  Carrier Recovery Claims go hand-in-hand with many claims adjudicated under the MPCECA.  (See, page 13-21).

III.
A Report of Survey is not a General Claim and does not come within the purview of AFLSA/JACC.  It is a method used for asserting monetary liability against military and civilian personnel who, through their negligence, willful misconduct, or deliberate unauthorized use, proximately cause loss of, damage to, or destruction of USG property.  Base claims officers need to distinguish between Reports of Survey and G-Claims.  Additionally, the base legal office reviews Reports of Survey for legal sufficiency.  (See, page 13-32).
IV.
G-Claims (Pro-Government Property Damage Tort Claims) are similar to Reports of Survey in that G-claims are pro-government claims asserted by the USG for damage to USG property caused by a negligent or wrongful act.  These are tort claims asserted under the Federal Claims Collection Act, 31 U.S.C. § 3711.  G-claims differ from Reports of Survey in that G-claims can be asserted against anyone; and, are not limited to military and civilian personnel as is the case with Reports of Survey.  (See, page 13-46).
V.
Hospital Recovery Claims are pro-government claims that the AF asserts to recover money for the cost of treating people at military hospitals and clinics.  These claims are asserted pursuant to the Federal Medical Care Recovery Act, 42 U.S.C. §§ 2651-2653; and, the Coordination of Benefits Act, 10 U.S.C. § 1095.  (See, page 13-51).
VI.
Article 139, U.C.M.J., claims are a means for certain victims to receive compensation for property loss or damage directly from the pay of a military offender under circumstances where property is damaged because of riotous, violent, or disorderly conduct.  Article 139 claims are considered pro-government claims because the claims office, as an instrumentality of the USG, may assert a claim against military offenders on behalf of third parties; however, any monies collected are paid to the third party and not to the USG.  (See, page 13-59).

Authority & Guidance

The General Claims Division issues authoritative guidance through AFI 51-502 and other published materials:

1.
AFI 51-502, Personnel and Government Recovery Claims, 1 Mar 97.  Note: A publication date for the new AFI has not been determined.  The AFI is incorporated within the JACC Claims Handbook.

2.
“Claims Clips.”  Periodically, JACC publishes guidance for claims offices in interpreting AFI 51-502.  These can be found on-line at https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jacc/Clippage.htm.  NOTE:  JACC has suspended publishing the Claims Clips in March 2000 pending the publication of the new AFI 51-502.

3.
JACC Claims Handbook, 30 Sep 97.  The best reference for adjudicating General Claims.  The Claims Handbook is basically a copy of AFI 51-502, annotated with “Claims Clips” and other guidance.  A copy of the handbook can be downloaded at https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jacc/newlibrary.html.


Chapter 1, General Information and Administration



Chapter 2, Personnel Claims under the Military Personnel and Civilian Employees’ Claims Act (a.k.a. “P” or “PT” claims)


Chapter 3, Carrier Recovery Claims (a.k.a. “CR”-claims)


Chapter 4, Property Damage Tort Claims in Favor of the United States


(a.k.a. “G”-claims)


Chapter 5, Hospital Recovery Claims (a.k.a. “HR” claims)


Chapter 6, Claims under Article 139, Uniform Code of Military Justice (U.C.M.J.) (10 U.S.C. § 939).

4.
Armed Forces Claims Information Management System (AFCIMS).  AFCIMS is claims administration program that assists with managing, data gathering and adjudicating claims.

I.
Military Personnel and Civilian Employees’ Claims Act

SOB 1: Explain the types of personal property and expenses that are properly payable under AFI 51-502, Chapter 2.

SOB 2: Distinguish loss or damage “incident to service” and not “incident to service” as that term has been defined and illustrated by AFI 51-502, Chapter 2.

SOB 3: Distinguish the amounts payable by a settlement authority under a particular set of circumstances, according to AFI 51-502, Chapter 2.

SOB 4: Predict the consequences to a claimant who fails to submit a DD Form 1840R to the claims office within 75 days after delivery of the claimant’s household goods.

A.
Introduction, Authority and Guidance

1.
The Military Personnel and Civilian Employees’ Claim Act (MPCECA), 31 U.S.C. §§ 3701, 3721 is a gratuitous payment statute designed to lessen the hardships of military life by providing prompt payment for certain types of property loss or damage “incident to service,” particularly loss or damage caused by frequent moves.

a.
As the MPCECA is a gratuitous payment statute, administrative settlements of personnel claims are entirely the prerogative of the Armed Services and are not subject to judicial review by dissatisfied claimants (i.e., there is no waiver of sovereign immunity).  31 U.S.C. § 3721(k).  See, e.g., Shull v. United States, 228 Ct. Cl. 750, 754-55 (1981), citing, United States v. Babcock, 250 U.S. 328, 39 S.Ct. 464, 63 L.Ed. 1011 (1919); see also Merrifield v. United States, 14 Cl. Ct. 180, 184 (1988) [ruling that the finality language contained in the MPCECA precludes judicial review].

b.
Key terms (e.g. “personal property” and “incident to service”) are defined by each of the Armed Services, not by statute.  Consequently, interpretations can vary and change over time.  For the AF, the General Claims Division, or AFLSA/JACC, is responsible for defining key terms and providing guidance.

c.
Although the title of the Act appears to afford comparable treatment to claims by military personnel and civilian employees, AFLSA/JACC has interpreted the term “incident to service” to deny certain claims made by civilian employees, that would otherwise be payable if the claimant were a service member under identical circumstances.  See, discussion at “E. Proper and Improper Claimants.”

2.
JACC Claims Handbook, 30 Sep 97.  Chapter 2 of the Claims Handbook covers MPCECA claims, colloquially referred to as “Chapter 2” claims, “P” (Personnel) or “PT” (Personnel Transportation) claims, “HHG” (Household Goods) claims, “NTS” (Non-temporary Storage) claims, “POV Shipment claims,” “Quarters-loss,” or “Quarters-theft” claims.  A copy of the handbook can be downloaded at https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jacc/newlibrary.html.  The handbook is basically a copy of AFI 51-502 annotated with “Claims Clips” and other guidance from AFLSA/JACC.

a.
AFI 51-502, Personnel and Government Recovery Claims, Chapter 2, 1 Mar 97.  Note: A publication date for the new AFI has not been determined.

b.
“Claims Clips.”  Periodically, AFLSA/JACC publishes guidance for claims offices in interpreting AFI 51-502.  These can be found on-line at https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jacc/Clippage.htm.  NOTE:  JACC suspended publishing the Claims Clips in March 2000 pending the publication of the new AFI 51-502.


c.
The JACC Claims Handbook provides guidance thought the use of legal definitions and terms, as well as illustrations of payable and not payable claims.

B.
Payment is conditioned upon (31 U.S.C. § 3721):

1.
Damage to or loss of personal property [and certain expenses], incident to service.  31 U.S.C. § 3721(b); AFI 51-502, para. 2.25; Claims Handbook, para. 2.25.

2.
Substantiation by the claimant.  31 U.S.C. § 3721(f)(1).  Under most circumstances, an official un-sworn statement by the claimant substantiates the loss or damage.  In the case of loss or damage to expensive or high-value items, an affidavit or police report should be obtained.  A claimant substantiates the amount of the loss or damage through price-lists, estimates, appraisals, and the like.

3.
Possession of the property was reasonable and useful under the circumstances.  31 U.S.C. § 3721(f)(2).  See, discussion at “C. Personal Property and Certain Expenses.”

4.
No part of the loss was caused by any negligent or wrongful act of the claimant, his or her agent or employee (i.e. no “contributory” negligence).  31 U.S.C. § 3721(f)(3).  Note: general principles of tort law apply, not state specific laws.

 C.
Personal Property and Certain Expenses (31 U.S.C. § 3721(b)(1); AFI 51-502, Section D; Claims Handbook, paras. 2.25, 2.26):

1.
Includes only tangible personal property and certain associated expenses.

a.
Damage to or loss of real property is not payable.  

b.
Damage to or loss of intangible property is not payable.  Intangible property is property that has no outwardly apparent and marketable value, but is merely representative of value.  Intangible property includes checks, bank books, non-negotiable stock certificates, promissory notes and bonds, art objects the claimant made, documents the claimant wrote, and unusable airline tickets.  Note:  the claimant may be entitled to be compensated for the “value of the materials used in or for any independently established marketable value (e.g. independent appraisal) for the object or document.”  Claims Handbook, para. 2.27.1.7
c.
Claimants may be reimbursed for certain expenses associated with the loss of or damage to their tangible personal property.  See, discussion at “F. Payable Claims” and “G. Non-Payable Claims.”

2.
Includes only property deemed to be “reasonable and useful.”  This excludes business property, property used to violate the law (e.g. radar detectors), and personal property used for performing official duties at the workplace.

a.
In general, the workplace is not a place for storing personal property.  An item such as a television is not considered reasonable or useful.  Claims Handbook, para 2.41.2.

b.
However, “coffeepots, radios, microwave ovens, decorative items such a pictures or plants, and items such as professional books, are normally reasonable and useful to keep at the workplace.”  Claims Handbook, para 2.41.2.

c.
“As a general rule, $200 cash on the person and $300 cash in quarters is the maximum reasonable amount to possess.”  Note:  less amounts in some cases (see, e.g., discussion at D.4.(d)(1)).  Claims Handbook, para 2.42.

3.
Includes property owned by the claimant and immediately family members residing with the claimant who legally qualify as dependents.  Includes items the claimant borrowed from other individuals if the claimant had dominion and control of the item at the time of the loss or damage.

D.
“Incident to Service” (31 U.S.C. § 3721(b); AFI 51-502, Section E).  The MPCECA limits payment to loss or damage that is “incident to service,” a broad term that covers such aspects of military living as frequent movements in response to orders, assignments to USG quarters, and duty in foreign countries.  AFI 51-502, para 2.29. The determination of whether a particular loss or damage is “incident to service” is at the heart of the MPCECA.  Congress recognized that the personal property belonging to members of the Armed Services, because of the nature of their service, is often subject to greater risks of loss and damage than property belonging to civilians.   Though left undefined by Congress, AFI 51-502 defines 8 categories of claims payable as “incident to service.”  These categories are not mutually exclusive—i.e., loss or damage to personal property may have more than one basis for being “incident to service.”  Additionally, if a loss or damage does not fall within one of the specified 8 categories, but is deemed meritorious, or if the guidance in the AFI would deny payment for a claim that appears meritorious because of the particular circumstances, AFLSA/JACC may permit paying the claim.  See, Claims Handbook, para 2.29.  Note: as discussed at “E.
Proper and Improper Claimants,” the term “incident to service” does not apply equally to military personnel and civilian employees, alike.  Generally, to be payable, a claim must satisfy at least one of the following 8 categories:
1.
“Government-Sponsored Transportation & Storage” that is incident to service (AFI 51-502, para. 2.31; Claims Handbook, paras. 2.29-2.32):

a.
Loss or damage during PCS moves.

b.
Loss or damage during DITY moves, if outside claimant’s control.

c.
Mobile homes if no evidence of a manufacturer’s or structural defect.

2.
“Travel” that is incident to service (AFI 51-502, para 2.32; Claims Handbook, para 2.33).  This category concerns items lost or damaged during actual transportation by the claimant.  Do not confuse this category with items claimed to have been lost or damaged at temporary quarters/other authorized places when the claimant is traveling on orders (compare, para 3, below).

a.
Items transported by the claimant in PCS or TDY status if the claimant did not deviate from a direct route.

b.
In permissive TDY cases if the claimant is traveling by military conveyance.

c.
Note: claimant’s negligence will defeat many of these claims.

3.
“Quarters and Other Authorized Places” that are incident to service (AFI 51-502, para. 2.33; Claims Handbook, para. 2.33).  This category concerns items lost or damaged at quarters/other authorized places, not items lost or damaged during actual transportation by the claimant (compare, para 2, above):

a.
In the United States, “quarters” include only USG owned or leased housing whether on or off-base:

(1)
A claim is payable if the loss or damage occurred at quarters occupied by the claimant in a State or the District of Columbia that were assigned or provided in-kind by the USG.  31 U.S.C. § 3721(e).

(2)
Most base housing is, in fact, “on-base;” however, even loss or damage that occurs at off-base housing, owned or leased by the USG, is payable.

(3)
Quarters do not include off-base residences in the United States (e.g., members living off-base and receiving full BAH).  Restated, the MPCECA specifically provides that within the US, loss or damage from quarters that are not assigned or provided in-kind by the USG are not payable.   31 U.S.C. § 3721(e).
(4)
Quarters include all temporary lodging (e.g. hotels, motels, guest houses, dormitories, and billeting rooms), whether on-base or off-base, that the claimant occupies when traveling on orders in a TDY status.  However, claimants in a PCS, permissive TDY, or leave status may be paid for loss or damage only at on-base quarters.  Claims Handbook, para 2.33.4.

b.
Overseas, “quarters” include both on-base and off-base residences regardless of whether the housing is assigned or provided in-kind by the USG.

(1)
Outside the United States, pay for loss or damage in authorized off-base quarters, as well as assigned quarters, including quarters in US territories and possessions (e.g. Guam and the Commonwealth of Puerto Rico).  AFI 51-502, para 2.33.3

(2)
Pay these claims even if the claimant is a civilian “local inhabitant.”  Compare, Claims Handbook, paras 2.19.4 and 2.33.3).

c.
“Other Authorized Places” includes warehouses, offices, hospitals, places authorized—or apparently authorized—for reception or storage of personal property, areas on a military installation designated for parking or vehicle storage, and recreation areas owned or controlled by the DoD.
4.
“Extraordinary Hazards” at quarters and other authorized places that are incident to service (AFI 51-502, para. 2.34; Claims Handbook, para. 2.34).  This category concerns items lost or damaged at quarters/other authorized places due to an extraordinary hazard.  For discussion of what constitutes “quarters” or “other authorized places,” see, para 3, above.  The following are examples of extraordinary hazards incident to service:

a.
Includes loss or damage caused by fires, regardless whether the fire was caused by and Act of God or by a human agency (e.g. faulty wiring or arson); however damage caused by the wrongful or negligent conduct of the claimant are not payable.  Claims Handbook, para 2.34.1.

b.
Includes loss or damage due to flooding caused by weather conditions or burst pipes in quarters, except loss or damage in basements and low-lying parking areas plagued by frequent flooding.  Claims Handbook, para 2.34.2.

c.
Includes events that are either “of a very unusual nature” or “those of a common nature that occur to an unexpected degree of severity” (Claims Handbook, para 2.34.3):

(1)
Includes “violent natural events such as hurricanes, typhoons, tornadoes, earthquakes, or volcanic eruptions, that are unanticipated and over which no one has any control.”

(2)
Includes “storms of extreme intensity that cause damage to an unexpected degree of severity.”  Storms ordinarily are not unusual occurrences.  Examples of some that are, include:  an exceptionally severe hailstorm, with golf ball-sized hail, or larger; and, windstorms having winds greater than 50 miles per hour.

d.
Includes theft (at quarters and other authorized places).  Claims Handbook, para 2.34.4.

(1)
Includes theft of items from locked lockers.  Except in meritorious cases, payment is limited to $100.00 for loss of cash and $250.00 for cash and other items combined.

(2)
Includes robbery, larceny, burglary, and housebreaking.

e.
Includes vandalism (at quarters and other authorized places).  Claims Handbook, para 2.34.7.  Vandalism is defined as damage intentionally caused to property.

f.
Remember, AFI 51-502 specifically provides that within the US, loss or damage at quarters that are not assigned or provided in-kind by the USG are not payable.   31 U.S.C. § 3721(e).  Personnel residing “off-base” (e.g. receiving BAH) cannot be compensated under the MPCECA for extraordinary hazards, even if the same hazard affects on-base and off-base personnel to the same or similar degree.


Example:  Personnel residing off-base at Grand Forks AFB in the Spring of 1997 suffered property damage and loss as a direct result of the flooding in the Red River Basin.  Ordinarily, claims for off-base property damage would not be covered under the MPCECA; however, the FY98 Defense Appropriations Act specifically provided up to $4,500,000 to pay these claims.  Absent this special appropriation, these off-base quarters-loss claims would not have been payable as they were not “incident to service.”
5.
“Vehicles” incident to service (AFI 51-502, para. 2.35; Claims Handbook, para. 2.35).  Includes cars, motorcycles, mopeds, trailers, trucks, motor homes, boats, and aircraft.

a.
Includes loss or damage to POVs shipped during a PCS.

b.
Includes loss or damage to POVs used during a TDY, but not loss or damage to a POV during regular commuting to or from home and a permanent place of duty, and does not include loss or damage to a POV during a PCS, permissive TDY, or leave.

c.
Includes loss or damage due to “fire, flood, hurricane, other unusual occurrence, theft, or vandalism” at “quarters or other authorized places,” which includes garages, carports, driveways, assigned parking spaces, parking lots, and street parking in the immediate vicinity of the quarters.  Claims Handbook, para 2.35.2.2.  For discussion of what constitutes “quarters” or “other authorized places,” see, para 3, above.

d.
Does not include loss or damage caused by a hit-and-run driver.

6.
“Clothing and Other Items” incident to service (AFI 51-502, para. 2.36; Claims Handbook, para. 2.36).

a.
Includes loss or damage to clothing and “other items” worn on a military installation or during military duties, if caused by fire, flood, hurricane, other unusual occurrence, theft or vandalism.

b.
Other items includes hearing aids, eyeglasses, and items the claimant was carrying.

c.
Includes any uniform item, whether an issue item or not, that is damaged or missing in shipment.  Claims Handbook, para 2.36.4.3.5.

d.
Uniform items damaged while performing normal duties are not payable under AFI 51-502; however, unit commanders may consider and approve claims for damage to enlisted issue uniform items under AFM 23-110, “USAF Supply Manual,” Volume 1, Part 3, Chapter 2, Section G, para 2.75.  Note: if the claimant is performing a detail assigned by the unit without any advance warning and no protective clothing is provided, the claim is payable under AFI 51-502.  Claims Handbook, para 2.36.4.3.5.  Before adjudicating claims for lost or damaged uniform items, consult AFM 23-110.

7.
“Property Held as Evidence” incident to service (AFI 51-502, para. 2.37; Claims Handbook, para. 2.37).  Property belonging to victims of crime held by the authorities for an extended time if the temporary loss or damage is a hardship on the victim.

8.
“Enemy Action, Hostile Acts, Confiscation, Evacuation, or Public Service” incident to service.

a.
Includes loss or damage due to enemy action or threats, including combat, guerrilla or other belligerent activities, whether or not the US was involved.  This includes action to prevent capture or confiscation.

b.
Includes acts of mob violence, terrorist attacks, or other hostile acts directed against the US, members of the AF, or employees.

c.
Includes unjust confiscation of property belonging to AF members or employees by a foreign government or its nationals.

b.
“Public Service” includes action by a claimant to stop a civil disturbance, assist during a public disaster, save a human life, or save USG property.

E.
Proper and Improper Claimants (AFI 51-502, paras. 2.19-2.24, 2.30; Claims Handbook, paras. 2.19-2.24, 2.30):

1.
Proper Claimants:

a.
Active duty AF military personnel.

b.
Retired or separated AF military personnel (for last move or entitled storage).

c.
AFRES/ANG on federally funded active duty, inactive duty training, or full-time ANG duty.

d.
ANG technicians under 32 U.S.C. § 709.

e.
Civilian employees paid through appropriated or non-appropriated funds.  For PT (personnel transportation) claims, “incident to service” means the same for civilian employees as it does for service members.  However, the AF does not consider most other types of personnel claims for loss or damage unconnected with the performance of duty—particularly loss or damage occurring outside duty hours and away from the workplace—as incident to a civilian employee’s service, even though it might consider the same loss or damage to be incident to a service member’s service.  See, Claims Handbook, para 2.30.

(1)
Payable.  When civilian employees are assigned with the AF outside the US, including quarters in US territories and possessions (e.g., Guam and the Commonwealth of Puerto Rico), settlement authorities pay for loss or damage from fire, flood, hurricane, or other unusual occurrence, or from theft or vandalism that occurs at quarters, including authorized off-base quarters or other authorized places.  Claims Handbook, para 2.30.

(2)
Not Payable.  If a service member drives to the base golf course for lunch, and the service member’s car is vandalized in the parking lot, the claim would be payable; under the same circumstances, a civilian employee’s claim would not be payable.  Claims Handbook, para 2.30.

f.
DeCA employees on an Air Force installation.

g.
DoDDS teachers employed at schools on an Air Force installation.

h.
AFROTC cadets while traveling or training at government expense.

i.
USAFA cadets.

j.
Properly documented agents of the above.

k.
Claims of survivors of the above in ranked priority (surviving spouse, child, parent, sibling).  31 U.S.C. § 3721(h).

2.
Improper Claimants:

a.
Insurers, subrogees, and assignees.

b.
Lien holders and conventional vendors.

c.
Employees of government contractors.

d.
Independent contractors.

e.
Red Cross and USO personnel.

f.
Military personnel of foreign governments.

F.
Payable Claims (Claims Handbook, paras. 2.25.1, 2.28):

1.
Repair or replacement of tangible personal property, including certain associated expenses usually incident to repair or replacement of property, including:
a.
Estimate fees (only if nonrefundable and not applied to cost of repair).

b.
Shipping and handling charges, to include costs to replace property by mail.

c.
Pickup and delivery costs, to include costs of transporting property to and from a repair shop.

d.
Sales taxes.

2.
Fees for obtaining (i.e. replacing) certain documents having a raised seal that are official in nature if the original is lost or damaged incident to service, including birth and marriage certificates, college diplomas, and passports.

G.
Non-Payable Claims: (AFI 51-502, Sec 2C; Claims Handbook, paras. 2.19-2.28).  This is a convenient checklist of non-payable claims:
1.
Not incident to service.

2.
Real property or intangible personal property (e.g. an unused airplane ticket).

3.
Property acquired, possessed or transported illegally.

4.
Items not deemed to be “reasonable and useful,” including items designed to break the law, and property kept for resale or for use in private business.

5.
Property not owned by the claimant or his/her immediately family members residing with the claimant, and property over which the claimant exercised no dominion and control at the time of the loss or damage.

6.
Items made or written by the claimant, other than out-of-pocket expenses incurred to create the item, unless claimant demonstrates the item had or has an independently established marketable value (e.g. through an independent appraisal).

7.
Negligence by claimant or his/her agent.

8.
The value of claimant’s labor performed to repair an item (e.g. time the claimant or his/her family spent repairing, refinishing, or reupholstering a damaged item).  Note:  the fair market value of any item—whether made by a claimant or not—will include, as a necessary and incidental component, the labor expended in its creation.

9.
Losses compensated for by insurance are not payable to the extent of the compensation received for the loss or damage.

10.
Incidental expenses and consequential damages, including cost to prepare a claim (e.g. time spent by the claimant, mileage to drive to stores to get estimates, the cost of telephone calls to locate prices).  However, if the claims office requires the claimant to take photographs to substantiate a claim in lieu of an inspection, the cost of film, developing, and printing the photos may be paid.

11.
Financial losses due to cancelled orders (e.g. claims for losses on the sale of a car, house, or other transaction due to cancelled or changed PCS orders).

12.
Inconvenience expenses (e.g. food, lodging, vehicle rental costs, and similar expenses incurred because a claimant’s goods or vehicle were not delivered in a timely manner).

a.
If directly related to the failure to deliver household goods or vehicle in a timely manner – compensation may be sought by the claimant from the common carrier under paragraph 28b of the Tender of Service agreement.  This paragraph requires a carrier to acknowledge and pay, decline, or make a settlement offer on inconvenience claims within 45 days after the claim is submitted.

b.
Refer claimant to the Traffic Management Office (TMO).

13.
Appraisals not required for adjudication; however, appraisal fees are paid when the claims office requires one to adjudicate the claim.

14.
Hit and run damage to a POV.

15.
Paint overspray claims (use AFI 51-501, Tort Claims, 9 Aug 02).

16.
Most damage to uniforms.   See, AFM 23-110, “USAF Supply Manual,” Volume 1, Part 3, Chapter 2, Section G, para 2.75. 

17.
Fraudulent claims.  A claims office may elect to deny either the entire claim, or the individual item(s) fraudulently claimed.

H.
Procedures.

1.
Claims must be presented prior to the expiration of a 2-year statute of limitations.  31 U.S.C. § 3721(g).

a.
A claim is a written and signed demand for a sum certain (even without the required substantiation).  AFI 51-502, para. 2.11; Claims Handbook, para. 2.11.

b.
A claim is presented when received by a federal agency (including by fax), not when mailed by the claimant.  AFI 51-502, para. 2.15; Claims Handbook, paras. 2.12.1 and 2.15.2.

c.
Where is a claim filed?  Claims office serving the base where claimant is assigned or employed; or has claims jurisdiction over the place the incident occurred.  AFI 51-502, para. 2.16.

2.
The statute of limitations begins 2-years after (AFI 51-502, para. 2.17; Claims Handbook, para. 2.17.2):

a.
The incident causing the loss or damage.

b.
When the claimant discovers or should have discovered the loss or damage.

c.
The date of delivery of the claimant’s HHGs or POV, as the case may be.

d.
Notification of total storage loss.

e.
When the claimant is able to assess the extent of loss or damage (storage claims only).

f.
The claimant’s government storage entitlement expires.

g.
A contractor delivers the property out of storage at government expense.

3.
The statute of limitations may be extended for good cause (AFI 51-502, para. 2.17.3; Claims Handbook, para. 2.17.3).

a.
The claim must arise within 2 years of the conflict.

b.
The extension lasts during the conflict and ends after (1) the US participation in a war or armed conflict ends, (2) the end of any period of captivity, or (3) the date good cause ceases to exist (e.g. separation from the service).  (AFI 51-502, para. 2.17.4; Claims Handbook, para. 2.17.4).

4.
70/75 Day Rule.  Per the Tender of Service Agreement regarding Personnel Transportation claims (shipment of HHGs or a POV), the Carrier must be notified of any loss/damage at the time of delivery (DD Form 1840—the responsibility of the claimant and the carrier) or within 75 days from delivery date (DD Form 1840R—the responsibility of the claimant and the claims office).  The rule states that the claims office must dispatch—not postmark, but place in the outgoing mail— the DD Form 1840R within 75 days of delivery of HHGs to the claimant.

a.
If the member fails to notify the claims office of his/her loss in time for the claims office to dispatch notice to the carrier within 75 days from the date of delivery, the claimant’s settlement is reduced by the amount the AF would have collected from the carrier, also known as the “potential carrier recovery,” or “PCR.”

b.
The 75 day period to submit the DD Form 1840R to the claims office is separate from the requirement to file the claims within 2 years.  While not a bona fide statute of limitations, failure of the member to timely notify the claims office substantially reduces the claimant’s settlement to nothing or close to nothing because of lost PCR.
c.
AFI 51-502, para 2.79.3 and DD Form 1840R state the claimant must submit the form to the claims office within 70 days from delivery.  Nevertheless, the rule is a 75 day grace period, not 70.  Claims offices routinely require claimants to submit their DD Form 1840Rs within 70 days of delivery to ensure timely dispatch to the carrier.

d.
Exception:  The agreement signed between the Army, Navy, Air Force, and the carrier industry, permits claims offices to dispatch the DD Form 1840R to the carrier after the normal 75-day notice period in instances where good cause for the delay is show, as when the claimant is hospitalized or on an officially recognized absence (e.g., an extended TDY such as a deployment).

I.
Prohibited Acts

1.
Refusing a Claim

a.
Always accept a claim even if the claim is incomplete or legally insufficient.

b.
Notify the claimant in writing of needed information and provide a reasonable time to respond.

2.
Prejudging Claims - DO NOT give an opinion on whether a claim will be approved or denied.

3.
Conflict of Interests - DO NOT represent or aid any claimant in support of a claim against the US.  However, claims personnel may “explain the claim forms and help claimants complete them correctly.”  “Help claimants accurately describe the facts and circumstances giving rise to the claim and accurately list items and damage.”  Claims Handbook, para 2.87.5.


Example:  “Air Force Policy is to assist claimants.  For example, a claimant comes in near the expiration of the two years to pick up paperwork on a large claim.  Claims personnel should advise the claimant of the time limitation, allow the claimant to complete and present a claim, even if not fully itemized or substantiated, and inform the claimant in writing that the claim will be denied if the remaining information is not submitted.”  Claims Handbook, para 2.87.4

J.
Payments (AFI 51-502, Sec 2J)

1.
Pay the lower of:

a.
Repair cost.

b.
Replacement cost.

(1)
Established fair marker value.

(2)
Depreciated current replacement value.  Note: The Armed Forces Claims Information Management System (AFCIMS) includes depreciation rates and schedules for most items.

2.
Fair & Reasonable (F&R) payments:

a.
Applied to prevent under or over compensating claimant.

b.
Applies only on missing or destroyed items (replacement cost) when:

(1)
The item is obsolete.

(2)
The claimant cannot replace the item in the local area.

(3)
The claimant cannot replace the item at any cost.

3.
Agreed Cost of Repairs - In Lieu of Repair Estimate (AGC):

a.
If AGC > $100.00, inspection required.

b.
$250.00 maximum per item.

c.
$500.00 maximum per claim.

d.
JACC encourages AGC use.

4.
Loss in Value (LOV).  A LOV payment may be appropriate for antiques, paintings, art objects, upholstered furniture, and other items, if repairs cannot restore them to their former value.

a.
Only applies to expensive items, such as paintings.

b.
It is made in addition to a repair cost (NOT Replacement Cost).

5.
Sales Tax, Shipping/Handling, Pickup and Delivery Costs:

a.
Pay up to $100.00 prior to claimant incurring the expense.

b.
Pay excess of $100.00, only after claimant provides proof of actual payment of the expense (i.e. receipts).

c.
Repair Estimates and/or Appraisal Fees.

d.
Pay only nonrefundable fees.

e.
Pay only for appraisals, if required.

K.
Deductions

1.
Preexisting Damage (PED)  (AFI 51-502, para. 2.67):

a.
Did the damage exist prior to the incident?

b.
Did the repair cover the PED (Publicize the need for repair estimates to itemize specific labor and material cost)?

c.
Deduct for PED only if inspected, exceptions:

(1)
The cost to inspect outweighs the PED.

(2)
The SJA determines PED is appropriate without the inspection.

2.
Potential Carrier Recovery (AFI 51-502, Sec 2L).  Claimant’s late submission of the DD Form 1840R that prevents the claims office from dispatching this form to the carrier within 75 days of delivery of claimant’s HHGs, triggers a deduction for potential carrier recovery, or “PCR.”

(1)
Deduct PCR unless directed otherwise by the SJA.

(2)
Deduct the amount the AF could have collected from the carrier from the amount awarded to the claimant.

3.
Private Insurance  (AFI 51-502, Sec 2K).

a.
Claimant must first send claim to insurer.

b.
Deduct the amount the claimant recovered from the insurer from the AF adjudicated amount.

c.
Claims filed for deductible require complete AF adjudication.

d.
Detailed disclosure required - Company, policy number, coverage dates and payment amount.

L.
Maximum Payment & Settlement Authority

1.
The maximum allowable payment for settlement of a single claim is currently $40,000, with two exceptions.  31 U.S.C. § 3721(b).  This amount increases from time to time with subsequent Congressional amendments promulgated in DOD Authorization Acts.  However, even when the $40,000 maximum is exceeded, the claim must be fully adjudicated to determine the entire amount that would be otherwise payable to the claimant.  Claims Handbook, para 2.4.2.  The two exceptions are:

a.
31 U.S.C. § 3721(b)(1) allows payment of up to $100,000 for claims arising from an emergency evacuation or from extraordinary circumstances (as determined by the Secretary of Defense or the SAF).

b.
10 U.S.C. § 2738 allows payment up to $100,000 for the loss of household effects sustained during a change of permanent station when the caused by hostile action by a military force (as determined by the SAF).

2.
The base SJA has $40,000 settlement authority.  If a claim is adjudicated and a determination is made that the claimant is entitled to more than this amount, the claims office forwards the claim to AFLSA/JACC.

3.
The SAF, TJAG, DJAG, AFLSA/JAC & JACC all have $100,000 settlement authority.

Example:  The maximum amount payable under the MPCECA is $40,000, except in extraordinary circumstances.  In the case of the eruption of Mt. Pinatubo near Clark AB, Philippines, and the devastation of Homestead AFB, Florida by Hurricane Andrew in 1992, members who suffered catastrophic losses of their personal property were retroactively awarded up to $100,000 upon enactment of 31 U.S.C. § 3721(b)(1).  In response to these catastrophes, the AF initiated legislative effort to provide further claims payments for these and future incidents.

Example:  Personnel residing off-base at Grand Forks AFB in the Spring of 1997 suffered property damage and loss as a direct result of the flooding in the Red River Basin.  Ordinarily, claims for off-base property damage would not be covered under the MPCECA; however, the FY98 Defense Appropriations Act specifically provided up to $4,500,000 to pay these claims.  The flood was declared an “extraordinary circumstance” so the $100,000 maximum settlement amount applied to the payment of these off-base claims.  Absent this special appropriation, these off-base quarters-loss claims would not have been payable.

M.
Reconsideration  (AFI 51-502, para. 2.87).  A dissatisfied claimant can ask to have the claims office reconsider the adjudication of his/her claim:
1.
Requests for reconsideration should be submitted within a reasonable time (60 days from the date of the settlement letter).

2.
Effective 1 October 1998, the authority to readjudicate personnel claims that are presented for reconsideration was delegated to the base SJA.  This authority extends to claims within the settlement authority of the SJA.  This authority cannot be redelegated (e.g. to the DSJA, claims officer, or another ASJA).  The SJA may reverse previous decisions on reconsideration, to include denying the claim in full, where appropriate.  The decision of the SJA is final and conclusive, and claimants may not appeal the decision to any other Air Force authority, agency, or court.  Note:  Follow this guidance in the TJAG Policy Letter dated 19 Mar 98, not AFI 51-502, para 2.88.2.5.

a.
Claims for reconsideration in amounts exceeding the SJA’s settlement authority (currently $40,000) will be forwarded to the General Claims Division (AFLSA/JACC) for readjudication.

b.
Additionally, if the staff judge advocate takes initial action on the claim, or was actively involved in the initial decision, the request for reconsideration will be sent to JACC for readjudication.  

c.
For those claims forwarded to the General Claims Division, JACC may reverse previous decisions on reconsideration, to include denying the claim in full, where appropriate.  The decision of the General Claims Division is final and conclusive, and claimants may not appeal the decision to any other Air Force agency or court.

3.
Once submitted for reconsideration, the entire claim is subject to reconsideration, not just the items or matters raised by the claimant.

II.
Carrier Recovery Claims

SOB 5:  Predict the applicability of the last-handler and inferred tender rules to a carrier recovery claim.

A.
Introduction, Authority and Guidance

1.
Carrier Recovery Claims are pro-government claims that the base claims office asserts against carriers, shippers, moving companies, and warehousemen for reimbursement of monies paid to claimants for the loss or damage to their house-hold goods/POV during a PCS.  Carrier Recovery Claims go hand-in-hand with PT, HHG, NTS, and POV claims adjudicated under the MPCECA.

2.
JACC Claims Handbook, 30 Sep 97.  Chapter 3 of the Claims Handbook covers Carrier Recovery claims, colloquially referred to as “Chapter 3” claims, or “CR” claims.

a.
AFI 51-502, Personnel and Government Recovery Claims, Chapter 3, 1 Mar 97.  Note: A publication date for the new AFI has not been determined.

b.
“Claims Clips.”

B.
The Right to Assert a Claim Against a Carrier, i.e. “Moving Company.”  These claims arises once the MPCECA “claimant” (i.e. shipper) files a claim for loss or damage of house-hold goods shipped at USG expense.

1.
The Service Member.  When a service member tenders his/her household goods to a moving company, a bailment is established and the carrier is responsible for any loss or damage occurring while the property is in the carrier’s possession.

a.
Under the law of bailments, the liability was absolute

b.
Courts have modified the absolute liability by establishing judicially recognized exceptions to liability (Missouri R. R. Co. v. Elmore & Stahl, 377 U.S. 134 (1964))

(1)
Act of God (e.g. flood)

(2)
Act of public enemy (riot)

(3)
Act of the shipper

(4)
Public authority (confiscation)

(5)
Inherent vice of the product

c.
The Interstate Commerce Act, 49 U.S.C. § 11707 also allows a commercial carrier to limit its liability by contract.

2.
The USG.  When the USG procures the shipment service on behalf of the service member, and the service member files a claim under the Military Personnel and Civilian Employees’ Claims Act (MPCECA), the USG “steps into the shoes” of the shipper and may assert a subrogation claim against the moving company for up to its contractual liability limit.  This right of recovery under the shipping contract is independent of any recovery right stemming from the MPCECA  (AFI 51-502, para. 3.3)

C.
The three elements of a prima facie case against a carrier that the USG must conclusively show through facts and documentation, are:

1.
The goods were tendered to a carrier in a certain condition (see, discussion at “C. Tender Issues”);

2.
The property was not delivered by the carrier or was delivered by the carrier in a more damaged condition (see, discussion at “D. Causation Issues”); and,

3.
The amount of loss or damage (see, discussion at “E. Damages Issues”).

4.
Note:  To rebut a prima facie case, a carrier may attack any element or rely on one of the legally recognized defenses if the carrier is not otherwise negligent (defenses)

D.
Tender Issues:

1.
Direct proof of tender:  The primary way the AF shows proof of tender is by establishing that an item meeting the description of the property appears on the inventory prepared by the carrier and signed by the shipper.

2.
Rule for Inferred Proof of Tender for Missing Items:  a carrier may be charged with the loss of an item not specifically listed on the inventory if other circumstances are sufficient to establish that the goods were shipped and subsequently lost.

a.
Elements of inferred tender:  A shipper is not expected to list every household item on the shipping inventory.  Tender may be inferred if the lost item bears a reasonable relationship to an item or items described on the inventory (i.e. the description of the carton’s content).  The key elements to support a finding of inferred tender are:

(1)
There is a reasonable relationship between the claimed missing item and the description of a carton’s contents on the inventory.

(2)
It would not be unusual for a claimed missing item to have been packed in such a carton; and,

(3)
A carrier packed the carton and prepared the inventory.


Examples.  If the inventory described the contents of a carton as “Clothes,” it is reasonable and usual for drapes to be packed in the same carton.  Similarly, tools are reasonably packed in a carton described as “Toolbox.”  However, it would not be reasonable and usual for a bait bucket to be packed in a carton described as “Stereo.”

b.
Usually the shipper is required to identify the inventory line-item of the carton that would have contained the missing item.  Even if a carton is sealed at origin, arrives in a sealed condition, and there is no evidence of tampering, a carrier may still be liable for property claimed missing from inside the carton.

(1)
Under the Tender of Service, a carrier agrees not to contest a claim for missing items from a box labeled “miscellaneous.”

(2)
Also under the Tender of Service, a carrier has an obligation to inspect all prepackaged items to ascertain the contents and condition of the contents.  As a result, a carrier may not escape liability based on alleged lack of tender of an item in a prepackaged carton that the carrier did not inspect.

c.
A shipper’s statement may be used to establish tender if it reflects some personal knowledge of the circumstances surrounding the tender of the missing item.  For example, a carrier was liable for missing hardware to a tea cart because the shipper provided a statement indicating he saw the carrier’s agent place the hardware in a “small round can.”

d.
The proof requirements for a finding of inferred tender generally increase as the value of the missing property increases.

3.
Rule for Inferred Proof of Tender for Damaged Items:  Regarding the tender issue for damaged items, an industry-military memorandum of understanding (MOU), effective 1 January 1992, resolved the tender issue by stating the shipper/military service would prevail on the tender issue if the damaged item was properly listed on the DD Form 1840/1840R.  The fact the carrier delivered the item establishes the item was tendered.

E.
Causation Issues:

1.
DD Form 1840/1840R, Notice of Loss and Damage:  In 1984, the carrier industry and military services signed an MOU that introduced the DD Form 1840/1840R to help resolve disputes about causation.

a.
Presumptions prior to the MOU:  Prior to the MOU, a carrier would argue that the delivery receipt documents signed by the shipper on the day of delivery were presumed to be correct and should negate claim for any subsequently discovered damage.  On the other hand, the military services argued it was reasonable for a service member to discover additional loss and damage during subsequent unpacking.  And, since a member could file a claim up to two years from the date of delivery, the discovery of additional loss and damage might occur several months after the day of delivery.

b.
Presumptions after the MOU:  The MOU altered the presumption of correctness of the delivery day documents by indicating that if the service member provides the moving company timely notice within 75 days of the delivery date, the presumption of the correctness of the delivery receipt documents which might show no loss or damage is overcome.  At the same time, absent a showing of good cause, if the shipper provides notice after 75 days, that damage or loss is presumed not to be transit-related.

c.
In light of the MOU, the DD Form 1840/1840R becomes a critical notice document which establishes the causation element.

2.
A timely filed DD Form 1840/1840R for lost and damaged property will prevail over delivery documents which show no damaged noted and the delivery of all items of property.

3.
While the DD Form 1840/1840R is very important, the critical factor under the MOU is providing timely written notice that is sufficient to advise the carrier loss or damage has occurred and the shipper will expect reparation.  Submission of claims forms to the carrier without a DD Form 1840/1840R within 75 days has been upheld as providing timely notice.

4.
Likewise, total delivery day unpacking by the carrier does not preclude the shipper from submitting a DD Form 1840/1840R showing subsequently discovered loss or damage.

5.
The key date regarding the DD Form 1840/1840R is the dispatch date indicated on the form and not the actual postmark.

6.
If there is a discrepancy between the claimed damage and the damage noted on the DD Form 1840/1840R, a carrier may still be liable:

a.
If the DD Form 1840/1840R was dispatched in a timely manner, and

b.
All the damage items are listed on the form, then

c.
The form may be sufficient to have alerted the carrier that damage occurred and provided the carrier an opportunity to inspect the shipment

7.
Last Handler Rule:  The rule states that the loss or damage to goods that pass through several hands or multiple custodians is presumed to have occurred in the custody of the last custodian to handle the property.

a.
Fact a non-temporary storage (NTS) contractor held the shipment longer than the last carrier is no defense for the carrier who delivered the shipment.

b.
A rider completed at the time of property transfer will relieve a subsequent carrier of liability.

8.
Improper Packing:  Under the following conditions a last handler carrier may be able to avoid liability by asserting the shipment was improperly packed.

a.
Improper packing was the sole cause of the damage.

b.
The defect in packing was latent, concealed, and not discernible to ordinary observation.

c.
The carrier was free from negligence in handling the shipment.

9.
Internal Damage:  In the absence of evidence of external damage, a carrier is liable for internal damage only if these two factors are present in the claim file.

a.
The shipper provides evidence that the items in question were in good working order at the time of tender, and

b.
There is evidence that the damage was consistent with the property having been dropped or damaged in transit.

10.
Inherent Vice:  A carrier is not responsible for damage to a property caused solely by operation of natural laws.

a.
The item must have an existing defect, disease, decay, or some other inherent characteristic that will cause the item to deteriorate with a lapse of time, whether shipped or not.

b.
Or, there is something inherent in an item that leads to damage without any outside influence other than the laws of nature.


Example:  A carrier denied liability on the basis that a marred coffee table had an inherent vice of soft finish.  The carrier was held liable because it failed to demonstrate that the soft finish, without any outside influence, would have become marred.  In addition, the carrier did not indicate why the table could not be prepared for shipment in order to avoid damage to the finish.

11.
Pre-existing Damage (PED):  Obviously, a carrier is not responsible for damage that existed prior to its receipt of the property for shipment as long as it documents the PED at the time of tender.  While the shipper has the prima facie burden of showing his/her property was tendered in a certain condition, the carrier has also been given the burden of inspecting property prior to shipment and noting any PED as exceptions to the shipping inventory

a.
A carrier is responsible for noting only PED of a nature that can be reasonably observed.

b.
The most basic issue regarding PED is whether the claimed damage is in fact the same as the PED noted on the origin inventory.  This factual dispute is resolved on a case-by-case basis; hopefully, based on an inspection by base claims personnel.

12.
Weather Conditions:  Once a carrier accepts a shipment, it has a common law duty to provide protection from ordinary weather conditions.

F.
Damages Issues:

1.
The correct measure of loss or damage is the amount of money that will place the shipper in the same position he or she would have enjoyed had the loss or damage not occurred.

2.
For lost property, the fair market value (usually the depreciated replacement cost) is the appropriate measure of reimbursement.

a.
Absent competent evidence from the carrier demonstrating the USG’s determination of fair market value is unreasonable, the agency’s fair market value determination will prevail.

b.
The applicable depreciation rates are found in the joint industry-military table of weights.  Note: The Armed Forces Claims Information Management System (AFCIMS) includes depreciation rates and schedules for most items.

c.
A reduced rate of depreciation will be applied to items in non-temporary storage if the item ordinarily loses value over time, for example, computer equipment.

3.
For damaged property, the practical measure of liability is the cost of repair, unless that amount exceeds the fair market value of the damaged property.

a.
A reasonable repair bill submitted by the shipper will usually prevail in a dispute with a carrier.  Even if the carrier provides a lower estimate, the shipper’s repair bill will be used unless the carrier shows the shipper’s repair bill is unreasonable in comparison with local market repair prices or the value of the damaged item. (Note:  A military/industry MOU indicates the military claims service will use the carrier’s estimate in adjudicating the shipper’s claim if the estimate is received within 45 days (60 days overseas) from the date of delivery or receipt of the DD Form 1840R, whichever is later.  If the carrier’s estimate is received outside that time frame, then the military claims service has to consider the carrier’s estimate in determining carrier liability; but, the shipper’s (i.e. the “claimant’s”) estimate may still control).

b.
A carrier’s objection based on speculation that the repair cost is excessive is not sufficient to establish the shipper’s estimate is unreasonable.

c.
A carrier’s failure to conduct an inspection may adversely affect it ability to challenge the shipper’s estimate of repair.

d.
The time between the delivery date and the date of repair estimate may affect the reasonableness of the estimate.

(1)
Two years is too long

(2)
One year is not too long

e.
Cost of repairs may include incidental repair to PED.

G.
Household Goods Shipment Types  (AFI 51-502, paras. 3.4, 3.11, 3.12, 3.13, 3.14, 3.15, 3.16, 3.17)

1.
The type of household goods shipment service procured by the USG establishes both the method of shipment or service and the associated contractual liability

a.
Through USG Bill of Lading (TGBL).  One carrier agrees to be responsible for all transportation and related services including packing and unpacking.  The contract is established through a tender of service contract and a military rate tender or tariff.  Under this type of shipment, the TGBL carrier is liable for loss or damage throughout the entire shipment process

b.
USG Bill of Lading with Government Transportation:  Although the Government contracts with a carrier to handle the shipment, the Government furnishes a portion of the transportation, usually by military airlift or sealift.  The contract is procured through a tender of service.  Depending on the type of shipment, the Government and the carrier may share responsibility for any shipment loss or damage

c.
Direct Procurement Method (DPM):  The Government procures packing, shipment, storage, and unpacking services through a series of individual contracts with different contractors.  These shipments usually involve local moves from off-base to base housing.  The carrier’s liability is set out in the contract

d.
Non-Temporary Storage (NTS):  The Government contracts for long term storage of a service member’s property with a warehouse company.

H.
Inspection & Estimates Submitted by the Carrier.

1.
The carrier has 45 calendar days from delivery of shipment or dispatch of each DD Form 1840R, whichever is later, to inspect the shipment for loss and/or transit damage.  If the member refuses to permit the carrier to inspect, the carrier must contact the appropriate claims office, which shall facilitate an inspection of the goods.  It the member causes a delay by refusing inspection, the carrier is provided with an equal number of days to perform the inspection/estimate (45 days plus delay days caused by member).

2.
Repair Estimate Submitted by the Carrier.  The military services are required to evaluate itemized repair estimates submitted by a carrier from a qualified and responsible firm in the same manner as any estimate submitted by a claimant from a repair firm not associated with or retained by the carrier.

a.
If the appropriate claims office received an itemized repair estimate from the carrier within 45 calendar days of delivery, the claims office will use that estimate if it is the lowest overall, and the repair firm selected by the carrier can and will perform the repairs adequately for the price stated, based upon the repair firm’s reputation for timely and satisfactory performance.  If the carrier’s estimate is the lowest overall estimate and is not used, the claims office will advise the carrier in writing of the reason the lowest overall estimate was not used in determining the carrier’s liability.

b.
The claims office will also use an itemized carrier estimate received more than 45 calendar days after delivery if the claim has not already been adjudicated and that estimate is the lowest overall, and the repair firm selected by the carrier can and will perform the repairs adequately for the price stated, based on the firm’s reputation for timely and satisfactory performance.  If the carrier’s estimate is the lowest overall estimate and is not used, the claims office will advise the carrier in writing of the reason the lowest overall estimate was not used in determining the carrier’s liability.

c.
If the carrier provides the appropriate claims office with a low repair estimate after the Demand on Carrier has been dispatched to the carrier’s home office, it will be considered in the carrier’s recovery rebuttal or appeal process if lower than the estimate used by the claims office and if it establishes that the estimate submitted by the member was unreasonable in comparison with the market price in the area or that the price was unreasonable in relation to the value of the goods prior to being damaged.

d.
If a carrier has made an inspection/estimate based upon a DD Form 1840, and a DD Form 1840R is received, the carrier is authorized to make an additional inspection/estimate.  The carrier will contact the claims office to determine if they will authorize a deduction of $50.00 from the carrier’s liability for performing the second inspection/estimate.

e.
When a carrier makes an estimate, copies will be provided in a reasonable time to the military claims office and to the member, if requested.  The carrier agrees to do the repairs in a reasonable time if requested by the member or the military claims office.  Carrier and member estimates provided by firms that do no perform repairs will not be accepted.

3.
No claim shall be denied solely because of the carrier’s lack of opportunity to inspect prior to repair, an essential item that is not in operating condition such as a refrigerator, washer, or dryer, or television requiring immediate repair.  In such cases, the carrier will be provided with copies of the repair estimate/receipt attached to the demand.

I.
Carrier Recovery Claims Process

1.
Assertion  (AFI 51-502, para. 3.6)

a.
Usually the carrier recovery claim is asserted at the same time the personnel claim is adjudicated.

b.
The USG must file a claim within six years of delivery/destruction (Federal Claims Act, 31 U.S.C. § 3711) (AFI 51-502, para. 3.1).

2.
Determination of liability  (AFI 51-502, para. 3.7)

a.
Ensure the claim file documents the shipment loss and damage (usually through delivery exceptions and notice documents, such as the DD Form 1840/1840R).

b.
Determine who had responsibility for the property at the time of loss or damage; usually, the last carrier to handle the shipment is presumed responsible for shipment loss and damage.

c.
Exclude any factors, which would relieve the carrier of liability, such as an Act of God, or an exception rider (see discussion on carrier recovery claims principles).

d.
Although AFCIMS will calculate carrier liability during the personnel claims process, verify type of shipment, the corresponding maximum contractual liability, and the AFCIMS computed liability.

2.
Monitoring carrier responses.  Once a claim has been submitted against a carrier, the claims office will create 90 day, 120 day, and 180 day suspenses to track whether the carrier has paid.  Note: The Armed Forces Claims Information Management System (AFCIMS) includes an automatic suspense system.

3.
Settlement, compromise, denial

a.
Checks  (AFI 51-502, para.. 3.19)

(1)
If sufficient, then deposit within five days.

(2)
If insufficient, then retain the check until there is a satisfactory settlement with a supplemental check; if offset action is requested, forward the check along with the claim file to JACC.

(3)
If stale, then hold the check; if the carrier makes a satisfactory offer, return the old check to the carrier for a new check; if offset requested, forward the check with the claim file.

b.
Offset action; forward claim file to JACC for offset action within 120 days (180 days if negotiations are ongoing and there is potential for a favorable settlement) of assertion or when the carrier refuses to make a satisfactory settlement, whichever is earlier  (AFI 51-502, para. 3.20)

c.
JACC reviews the claim file and initiates offset action by forwarding the notice of offset to the Defense Finance and Accounting Service, which collects the claimed amount from contract money due the carrier.  After offset, a carrier may request a refund from JACC. (AFI 51-502, para. 3.21)

d.
If JACC denies the refund request, then the carrier may appeal the decision to the Defense Office of Hearings and Appeals for an administrative determination (prior to 1 July 1996, these appeals went to the General Accounting Office and the Comptroller General

e.
Finally, a carrier may seek relief, within six years from the date the claim accrued, from the United States Court of Federal Appeals (28 U.S.C. § 1491(a)) or the United States District Court (28 U.S.C. § 1346(a)(2)).

III.
Reports of Survey

SOB 6: Describe the evidentiary standards and limits of liability for a Report of Survey knowing the type of USG property that was damaged.

A.
Introduction, Authority and Guidance

1.
The Report of Survey (ROS) system is the method used for asserting a claim against military and civilian personnel who, through their negligence, willful misconduct, or deliberate unauthorized use, have lost, damaged, or destroyed government property.  The ROS itself is an official report of the facts and circumstances surrounding the loss, damage or destruction of government property, and, if the facts warrant, is used as the basis for assessing financial liability.

a. 
Underlying Premise:  Air Force, Air Force Reserve (AFRES), and Air National Guard (ANG) personnel are responsible for the proper care and safekeeping of Air Force property.  Air Force commanders are responsible for the real and personal government property under their control. 

b.
Based upon that premise, Air Force members and employees can be held liable for the loss, damage, or destruction of government property proximately caused by their negligence, willful misconduct, or deliberate unauthorized use.  

c.
Financial liability against an individual will be assessed only after an official investigation has been conducted to determine the pertinent facts and circumstances. 

2.
Statutes.  5 U.S.C. § 5514, Installment Deductions for Indebtedness to the United States; 10 U.S.C. § 2775, Liability of Members Assigned to Family Housing; 10 U.S.C. § 9832, Property Accountability: Regulations; 10 U.S.C. § 9835, Reports of Survey; 32 U.S.C. § 710, Air National Guard Reports of Survey (see also AFMAN 23-220, Chap 22); 37 U.S.C. § 1007, Deductions From Pay.

3.
DOD Directives and Regulations.  DODD 7200.11, Liability for Government Property Lost, Damaged, or Destroyed, 26 Oct 93; DODP 7000.14-R, DoD Financial Management Regulation, Volume 12, Chapter 7, Financial Liability for Government Property Lost, Damaged or Destroyed, 1 Apr 99

4.
Air Force Policy Directives and Instructions:

a.
AFPD 23-2, Supplies and Materiel Management, 3 Mar 93

b.
AFMAN 23-220, Reports of Survey for Air Force Property, 1 Jul 96

c.
AFI 23-111, Management of Government Property in Possession of the Air Force, 1 Feb 96



B.  Purpose.  A ROS accomplishes four purposes (AFMAN 23-220, para 2.2):

1.
To research and investigate the cause of loss, damage, or destruction of property and determine if it was attributable to an individual’s negligence or abuse.  A ROS can either establish pecuniary liability or absolve an individual from liability, based on the facts.

2.
To assess monetary liability against individuals who have lost, damaged, or destroyed Government property or to relieve them from liability if there is no evidence of negligence, willful misconduct, or deliberate unauthorized use of the property.

3.
To provide documentation which can be used to support the adjustment of accountable records. 

4.
To provide commanders with case histories which will enable them to take corrective action to prevent recurrence of the incident.

C.
Mandatory v. Non-Mandatory Reports of Survey

1.
A ROS is mandatory in the following circumstances (AFMAN 23-220, para 3.1):

a.
ROS is requested by an accountable officer.

b.
 An involuntary payment is to be effected.

c.
There is evidence of abuse, gross negligence, willful misconduct, or deliberate unauthorized use, fraud, theft, or if negligence is suspected in the case of supply system stocks or property book items.

d.
 Controlled or sensitive items, weapons, or classified items have been damaged, or destroyed.

e.
Bulk Petroleum Losses ‑ in excess of stated allowance.

f.
Hand tools or other pilferable items over $100 unit cost or $500 total cost are lost. 

g.
Supply system stock records are adjusted in excess of $2,500 for pilferable items.

h.
Supply system stock records are adjusted in excess of $16,000 for uncontrolled or non-pilferable items.

i.
Supply system stock record adjustments exceed of $50,000.

j.
When there is evidence of gross negligence, willful misconduct, or deliberate unauthorized use pertaining to the loss, damage, or destruction of government vehicle or vehicle property records must be adjusted.

2.
A ROS is not mandatory in the following circumstances (AFMAN 23-220, para 3.2):

a.
An individual voluntarily wishes to pay for property that was lost, damaged, or destroyed and the item is not one that requires a ROS and is valued at $500 or less.

b.
Loss, damage, or destruction was incident to authorized flight, takeoff, landing, taxiing, or ground handling (e.g., refueling) by the pilot, copilot, other crew members, or authorized ground personnel.

c.
Vehicle accidents where gross negligence, willful misconduct, or deliberate unauthorized use were not involved and it is not necessary to adjust property records.

d.
Air Force property is damaged from the operation of privately owned vehicles, boats, aircraft or conveyances.

e.
Major weapon systems components, and attachments are lost, damaged or destroyed.

f.
 An item becomes unserviceable due to fair wear and tear.

g.
An item is disassembled for component parts or is salvaged.

h.
Competent authority authorizes an item to be abandoned.

i.
Loss, damage, or destruction is caused by an act of God.

j.
Property is lost in combat operations.

D.
Processing Procedures (AFMAN 23-220, para 4.1):
1.
When property is lost, damaged, or destroyed by an individual or an organization, the organization that has possession of the property will initiate the ROS and that unit commander will appoint an investigating officer to determine the facts of the case.

2.
The investigating officer must be “disinterested.”

3.
The investigation officer, at a minimum, will answer the questions;  what happened, how, where, when, who was involved, and was there any evidence of negligence, misconduct, or deliberate unauthorized use or disposition of the property.  

4.
The investigation officer, based on the facts, makes findings and recommendations on the issue of liability of the person(s) involved.

5.
The ROS is then referred to the accountable officer to adjust the records.

6.
Next, the person(s) involved may review the case and provide information to refute the findings and recommendations.

7.
The ROS is then processed to the Appointing Authority who will either assign financial responsibility to the person(s) involved, or relieve the person(s) involved of financial responsibility.

8.
If financial responsibility is to be assessed, the ROS will be referred to the legal office for review.

E.
Liability.  Liability may be based on negligence (or gross negligence in the case of damage to GOVs, see AFMAN 23-220, para 18.4), willful misconduct or deliberate unauthorized use; however, the negligence, willful misconduct or deliberate unauthorized use must be the proximate cause of the loss, destruction or damage.  See, AFMAN 23-220, paras 1.4.3 and 2.3.6. 

1.
Definitions  (AFMAN 23-220):  

a.
Negligence: the failure to act as a reasonably prudent person would have acted under similar circumstances.  Failure to comply with existing laws or regulations may be considered as evidence of negligence.

b.
Gross Negligence: an extreme departure from the course of action to be expected of a reasonably prudent person, all circumstances being considered, and is accompanied by a reckless, deliberate, or wanton disregard for the foreseeable consequence of that act.

c.
Willful Misconduct: intentional damage, destruction, or loss of government property.

d.
Deliberate Unauthorized Use: willful or intentional use without right, permit, or authority.

e.
Proximate cause: the cause which, in a natural and continuous sequence, unbroken by a new cause, produces the loss or damage, and without which the loss or damage would not have occurred.  The primary moving cause, or the predominant cause, from which the injury follows as a natural, direct, and immediate consequence, and without which it would not have occurred.

2.
Joint and Several Liability (AFMAN 23-220, para 2.3.13):  If two or more persons are responsible for the loss, damage, or destruction, each is held jointly and severally liable.

a.
If collection cannot be made from one of the liable parties, the remaining parties are each still liable. 

b.
The Air Force cannot collect more than the total amount of the loss or damage.  The Approving Authority allocates how much will be collected from each party.

F.
Evidentiary Standard and Limits on Liability

1.
Liability is based upon the preponderance of the evidence.  That is, financial liability cannot be assessed unless, after considering all relevant factors, it appears more likely than not that an individual’s actions, or failure to act, constituted negligence, willful misconduct, or deliberate unauthorized use, and proximately caused the loss, damage, or destruction at issue.  If the weight of the evidence does not support either side, an individual is not held liable  AFMAN 23-220, para 2.3.6.

2.
In the case of damage to a government vehicle (GOV), the standard is gross negligence.  AFMAN 23-220, para 18.4.

3.
Liability is USUALLY limited to ONE MONTH'S BASE PAY, except for: 

a.
Accountable Officers, whose negligence, willful misconduct or deliberate unauthorized use of government property proximately causes the loss of, or damage to,  property under their accountability, are liable for the entire amount of the loss to the government as computed under Chapter 15, AFMAN 23-220.  Liability may not be limited to a lesser amount by the approving or appellate authority.  AFMAN 23-220, para 2.3.12.1;

b.
Personal Arms and Equipment:  Individuals are liable for the full amount of loss or damage proximately caused by their own negligence, willful misconduct, or deliberate unauthorized use, if the equipment is issued and used for their sole use and care.   Liability may not be limited to a lesser amount by the approving or appellate authority.  AFMAN 23-220, para 2.3.12.1;

c.
Family Housing occupants may be fully liable for damage under some circumstances.  10  U.S.C. § 2775; AFMAN 23-220, paragraph 19.3. 

(1)
Members are liable for damage, including damage to furnishings or equipment,  they cause as well as for damage caused by dependents and guests to assigned family housing or an unaccompanied personnel housing unit, if a ROS determines the loss or damage was caused by the member's abuse or negligence.  AFMAN 23-220, para 19.2.

(2)
Liability is usually limited to one month's base pay, except:     

(i)
Full liability may be assessed if the loss or damage was caused by gross negligence or abuse by the member, dependent, or guest; however, 

(ii)
A member may be assessed unlimited liability for the conduct of guests or dependents only if the member was on notice of the particular risk involved and failed to exercise available opportunities for preventing or limiting the loss or damage  (notice is presumed unless there is evidence to the contrary).  AFMAN 23-220, para 19.4.1.

(iii)
Liability resulting from damage to assigned family housing or unaccompanied housing (including equipment and furnishings therein) is subject to waiver, in whole or in part, by the ROS approving authority, based upon the unique circumstances of an individual case, if it is determined that the waiver is in the best interest of the United States.  AFMAN 23-220, para 19.7.


d.
Discretionary Authorities.  Commanders or approving authorities, if they provide written rationale, may exercise certain discretion regarding assessments of financial liability.  AFMAN 23-220, para 8.6.

(1)
The approving or appellate authority may not limit the amount of liability pertaining to accountable officers or individuals who lose, damage, or destroy personal arms and equipment.  

(2)
In cases not involving accountable officer or personal arms and equipment, the approving or appellate authority may, within the bounds of reasonableness, fairness, and equity, impose financial liability in an amount equal to the amount of the loss or damage (up to one month’s basic pay), or in some lesser amount deemed appropriate, or relieve an individual from liability, based on the circumstances of each case.  The following factors should be considered, but are not exhaustive:

(i)
Degree of abuse or negligence involved;

(ii)
The extent to which involuntary collection would cause substantial financial hardship, constitute a clear injustice or adversely impact unit morale and discipline;

(iii)
Available government remedies against other culpable persons, and the relative culpability of all persons whose acts or omissions contributed to the damage or loss;

(iv)
Any prior instances of abusive or negligent conduct toward government property;

(v)
Degree of risk arising from assigned duties; and

(vi)
Experience and training.

(3)
Housing Damage Waivers.  Approving authorities may waive all or part of the assessed liability for damage to government accommodations based on the circumstances in the case.  AFMAN 23-220, para 17.8, and Chapter 19.

G.
Collections, Reconsiderations, Appeals and Waivers.  Individuals found liable under the ROS system have the right to review the evidence and to appeal.
1.
Air Force members and employees may voluntarily pay the government for lost, damaged, or destroyed government property at any time before or during the ROS process.  

a.
In some cases (under the criteria listed in the AFMAN), voluntary payment may be accepted in lieu of a ROS.  AFMAN 23-220, para 16.1.2.

b.
Repair or Replacement in Kind (AFMAN 23-220, para 10.2.4).  The approving authority may authorize replacing or repairing lost or damaged property to satisfy financial liability. This authority may be delegated, such as to the Housing Officer for cases involving damage to Family Housing.  Repairs or replacements MUST meet Air Force minimum standards (if there is any doubt, the repair or replacement is NOT accepted).

2.
Statutory authority for the involuntary collection of an indebtedness from a member is 37 U.S.C. § 1007.  General statutory authority for the involuntary collection of an indebtedness from an appropriated fund civilian employee, ANG technician, or Air force Reserve technician is 5 U.S.C. § 5514.  See, AFMAN 23-220, 16.2.3 and 16.2.4.

3.
When an Air Force member or employee is held financially liable, the approving authority notifies the individual in writing of the type and amount of the debt.  The written notification advises the individual of the following (AFMAN 23-220, para 16.2.2.1):

a.
The requirement to make lump-sum remittance within 30 days of the date of the written debt notification;  

b.
The right to inspect and copy records relating to the debt;

c.
The right to review the decision relating to the debt; 

d.
Notification of an enlisted member’s right to request a remission of indebtedness and an officer’s right to request Secretary of the Air Force waiver for damage to government housing;

e.
The right to appeal the findings of the ROS; and

f.
The intention of the Air Force to make involuntary deductions from the individual’s pay of voluntary lump-sum payment is not made within 30 days of liability notification or completion of the appeal process in an appeal is filed and the financial liability is upheld.

4.
The approving authority who took action on the ROS may consider requests for reconsideration, to include:

a.
Minor Corrections.  AFMAN 23-220, para 17.2.1.

b.
Cancellation.  Although this is seldom necessary or desirable, the approving authority may cancel the original ROS if circumstances warrant, such as:  duplicate ROS; discovery of items previously reported as lost; or an ROS erroneously initiated to cover property belonging to activities other than the Air Force.  AFMAN 23-220, para 17.2.2.

c.
Action in accordance with new evidence.  If new evidence or information becomes available, the approving authority or higher headquarters may reopen a ROS.  Amending action may be taken with or without reinvestigation.  However, if further investigation takes place, the ROS is resubmitted through original channels to the approving authority taking previous action.  AFMAN 23-220, para 17.2.3.

d.
Property recovered is damaged (AFMAN 23-220, para 17.2.4).  When property believed to be lost and dropped from property records by an approved ROS is later found but is damaged, the original ROS will be canceled and a new ROS initiated to 

(1)
Establish responsibility for the damage;

(2)
Establish financial liability, if warranted;

(3)
Establish monetary loss or cost of repair; and

(4)
Dispose of unserviceable property.

5.
A person held financially liable may appeal the findings of a ROS. 

a.
Must be submitted in writing, and specifically state the alleged errors or injustices occurring during the report of survey process (a reconsideration based on new evidence is not considered an appeal).  AFMAN 23-220, para 17.3.1.

b.
A member may seek assistance from an attorney in preparing an appeal. They may contact the Area Defense Counsel, or retain civilian counsel at their own expense.  AFMAN 23-220, para 17.3.1.

c.
Appeals must be submitted to the approving authority within 30 days of the date the individual is originally notified and assessed liability;  However, if liability exceeds one month’s basic pay, the written intent to appeal must be submitted to the approving authority within 30 days and the appeal must be submitted within 60 days.  AFMAN 23-220, para 17.3.2.

d.
If an individual submits an appeal, DFAS will suspend collection of the debt.  However, if an individual is scheduled for impending separation before an appeal can be ruled on, collection should be made.  If the appeal is approved, the person will be reimbursed.  AFMAN 23-220, para 17.4.

e.
Action on Appeals (AFMAN 23-220, para 17.5). 

(1)
The approving authority may grant the appeal, in which case the Accounting and Finance office cancels the indebtedness; 

(2)
If the appeal is denied, the ROS is forwarded to the MAJCOM commander for final action (if the MAJCOM commander is the approving authority, appeals are forwarded to HQ USAF/LGS).

(3)
Any commander acting on a ROS appeal may exercise the discretionary authority (AFMAN 23-220, para 17.5.4, [see supra, para VI.B.3.c.])

(4)
The appeal file sent by the wing/installation approving authority will contain the following papers (AFMAN 23-220, para 17.6.1):

(i)
The appeal;

(ii)
DD Form 200, Financial Liability Investigation of Property Loss, and supporting documents, if any;

(iii)
A statement indicating the reasons for denying the appeal;

(iv)
A statement which responds to each contention or allegation raised by the appellant;

(v)
A statement of whether or not damaged property will be repaired (when liability is based on estimated repair costs and the damaged property has not been repaired);

(vi)
Appellant’s mailing address;


(vii)
Any additional information that would assist the next higher commander in ruling on the appeal; and

(viii)
A statement of whether or not an amount was already collected from an appellant and collection or payroll deduction voucher number, if applicable.

6.
Housing Damage Waivers.  Approving authorities may waive all or part of the assessed liability for damage to government accommodations based on the circumstances in the case (AFMAN 23-220, para 17.8, and Chapter 19).

H.
Responsibilities and Duties

1.
Investigating Officer (IO) (AFMAN 23-220, paras 7.1 through 7.4).

a.
Must be an officer, a NCO (E-7 or above), or a civilian (WG-9, WL-5, WS-1 or GS‑7 or above); and must be a disinterested and impartial with no interest or involvement in the custodianship, care or safekeeping of the property in question. 

b.
In addition to the DoD requirements (see supra, V.A.3.), when applicable, the IO will:

(1)
Review and evaluate as a minimum the adequacy of existing procedures to protect property.

(2)
Determine compliance with existing procedures and directives.

(3)
Determine the individuals responsible and the type of responsibility assigned (such as command, supervisory, or personal).

(4)
Present facts indicating whether or not negligence or abuse was involved.

(5)
Determine the proximate cause of the loss, damage, or destruction.

(6)
Recommend corrective action to minimize or preclude recurrence

(7)
Establish when it was first determined that the property was lost or damaged.

(8)
Determine if the custodian(s) performed their duties properly.

(9)
Determine if the custodians were properly trained.

(10)
Determine what actions were taken to find lost property.

(11)
If vehicle damage is involved, determine if the operator was properly briefed regarding governing directives and if the driver was property trained.  

2.
Appointing Authority  (AFMAN 23-220, Chapter 9)

a.
The Appointing Authority (or authorities) must be designated in writing by the approving authority.  

b.
Responsibilities of Appointing Authorities

(1)
Appoint a financial liability officer or Board when warranted;

(2)
Review all ROS, appeals, and waiver requests for accuracy and compliance with AFMAN 23-220;

(3)
Approve or disapprove the recommendations of the financial liability officer or the Board and forward personal recommendations to the approving authority;

(4)
If authorized by the approving authority, take final action on ROS for normal retail-type items used at base level where value is less than $2,000 and there is no evidence of negligence, willful misconduct, or deliberate unauthorized use;

(5)
Return the ROS back to the initiator or to the investigating officer if more evidence is needed.    


3.
Approving Authority

a.
At base level, the senior host-base commander (usually the wing commander) is designated as the report of survey approving authority for reports initiated by host and tenant units.  (AFMAN 23-220, para 8.2.1)  This authority may be delegated in writing to an immediate subordinate.  (AFMAN 23-220, para 8.4.2)  One minor exception: authority to approve a ROS for leather flying jackets is not delegated below the wing or group commander having command authority over the individual who lost, damaged or destroyed the jacket.  AFMAN 23-220, para 8.4.3.

b.
Commanders and directors or their designees at the intermediate command, MAJCOM, and HQ USAF/LGS are essentially approving authorities at the higher-command levels.  The level at which action is taken on a ROS is often a matter of the dollar amount involved. 

(1)
Wing/installation commanders may delegate, in writing, the authority for a ROS program manager to approve not processing a ROS if the value is under $500 and a ROS is not required.  AFMAN 23-220, para 8.4.4.  Note:  this provision applies to government housing, but not to damage to government vehicles.  AFMAN 23-220, para 2.3.18.

(2)
Approving authorities will take final action on reports of survey (AFMAN 23-220, para 10.2.2):

(i)
For any dollar amount of loss or damage when there is no evidence of negligence, willful misconduct, or deliberate unauthorized use;

(ii)
When amount to be assessed is equal to or less than $10,000 and the senior host base commander is not personally involved (and case does not involve one in which Appointing Authority takes final action);

(3)
Intermediate command commander takes action on reports when amount of financial liability to be assessed exceeds $10,000 but does not exceed $25,000, or when the senior host base commander is personally involved.  AFMAN 23-220, para 12.2.1.1.

(4)
MAJCOM commander takes action on all reports not approved at base or intermediate command level, or when the intermediate command commander is personally involved.  AFMAN 23-220, para 12.2.1.2.

(5)
If the MAJCOM commander is personally involved and negligence is evident, the report is forwarded to USAF/LGS for approval.  AFMAN 23-220, para 12.2.2.

c.
Approving Authority Responsibilities:

(1)
Designates or acts as Appointing Authority (AFMAN 23-220, para 10.1.1);

(2)
Ensures all persons found financially liable are informed of their appeal rights and given an opportunity to review the file (AFMAN 23-220, para 10.1.1);

(3)
Makes determinations on appeals (if denied, sends appeal to MAJCOM commander).  (AFMAN 23-220, para 10.2.2.6);

(4)
Considers waivers of liability for housing damage IAW AFMAN 23-220, para 19.7.2.4 (AFMAN 23-220, para 10.2.2.8);

(5)
Considers appropriateness of reducing or eliminating an assessment of financial liability based on the discretionary authorities granted in para 8.6 (AFMAN 23-220, para 10.2.2.9);

(6)
Replacement in kind (AFMAN 23-220, para 10.2.4);

(7)
Approves or disapproves investigation recommendations and ensures individuals are notified (AFMAN 23-220, para 10.2.5);


d.
Summary of Actions to be taken by the Approving Authority (AFMAN 23-220, para 10.2.5):

(1)
Approve the recommendations.

(2)
Return the ROS to the Appointing Authority for reaccomplishment or reconsideration.

(3)
Make new recommendations.

(4)
Relieve the persons charged with financial liability from responsibility and or accountability of the lost, damaged, or destroyed property.

4.
Financial Liability Officer (FLO)

a.
Required to be appointed when: 

(1)
The initial investigation results are insufficient to make a determination of whether or not negligence or abuse was the proximate cause of the loss, damage or destruction of government property; or

(2)
The value of the property, or the circumstances of the case, warrants further investigation.  (AFMAN 23-220, para 13.2.2)

b.
Qualifications (AFMAN 23-220, para 13.2)

(1)
Must be an officer, NCO (E‑7 or above), or civilian employee (GS‑7, WG-9, WL-5, WS-1 or above).  The FLO should be senior to the person under investigation. The Appointing Authority may appoint themselves.

(2)
Cannot be an individual accountable or responsible, or in any way directly interested in the property being surveyed.

c.
The responsibilities and duties of the FLO are basically the same as those of an IO.  AFMAN 23-220, para 13.2.4, and Chapter 7.

IV.
G-Claims (Pro-Government Property Damage Tort Claims)


SOB 7: Distinguish circumstances when a G-Claim or Report of Survey is asserted.

A.
Introduction, Authority and Guidance

1.
G-Claims are pro-government claims asserted by the USG for damage to USG property caused by a negligent or wrongful act.  G-claims differ from Reports of Survey in that G-claims can be asserted against anyone; and, are not limited to military and civilian personnel as is the case with Reports of Survey.
2.
These are tort claims asserted under the Federal Claims Collection Act, 31 U.S.C. § 3711.

3.
AFI 51-502, Personnel and Government Recovery Claims, Chapter 4, 1 Mar 97; Chapter 4 of the JACC Claims Handbook, 30 Sep 97, covers G-Claims, also known as “Pro-Government Property Damage Tort Claims.”  See, also, Claims Clips.

4.
State tort law governs claims asserted under the FCCA.

B.
Type of property covered

1.
Any and all USG property.  E.g., gates, fences, real property, natural objects, vehicles, and equipment.

2.
Property of nonappropriated fund activities (NAF) which is NOT covered by another provision in AFI 51-502.  Does not include AAFES property (unless a special local agreement exists).

3.
Federal property made available to Air National Guard--i.e. airplane.

4.
Does not include GSA (U.S. General Services Administration) vehicles as GSA handles its own claims.

C.
Assertable claims

1.
Property damage or loss caused by negligence and the claim is for $100 or more

2.
Assert claims for less than $100 if it can be collected easily

3.
Claim based on contract and the contracting officer does not intend to assert a claim under the contract - include documentation of contracting officer’s decision

4.
Claim arising from the same incident as a hospital recovery claim - process the two claims separately

5.
Tortfeasor (or his insurer) presents a claim against the Government arising from the same incident - process both together

6.
Claim is assertable as a counterclaim under an international agreement                  (AFI 51-501, Chapter 4) -- Contact JACC prior to filing any claims against a foreign government

7.
Claim is based on product liability -- Contact JACC prior to filing

D.
Nonassertable claims

1.
Reimbursement from military members or civilian employees (while acting during the course and scope of their employment) for claims paid by the government because of their negligence

2.
Loss or damage to NAF property that is assertable under other provisions

3.
Loss or damage is covered by Report of Survey (ROS) system


EXCEPTION:  A G-Claim may be asserted for damage caused by negligent operation of a motor vehicle if the tortfeasor has automobile insurance.  Damages are not limited by the one-month’s base pay restriction as in a ROS.

E.
Procedure

1.
Sources to use to identify potential claims

a.
SP blotters and police reports

b.
Squadron commanders and first sergeants

c.
Base motor pool and accident reports

d.
Newspaper

e.
Civil engineering service call desk

f.
Magistrate Court

2.
Preliminary investigation

a.
Who caused the damage?  

b.
Air Force members and civilian employees -- use Report of Survey first unless (automobile) insurance is available

c.
Are their resources available for recovery?  

d.
Insurance

e.
Is there a criminal or traffic case where the damages could be recovered as part of the disposition of the case

3.
Amount of damage

a.
Obtain complete, accurate repair or replacement estimates from government officials

b.
Estimates should include overhead, labor, storage, and loss of use

c.
Estimates should be certified by the accountable property officer

F.
Assessment

1.
Evaluate liability

2.
Balance cost of collection against probably recovery

G.
Assert claim.  Staff Judge Advocate asserts claim in writing via certified mail with the original and one copy of a Notice of Claim

H.
Statute of Limitations:

1.
28 U.S.C. §2415(b) --3-year tort Statute of Limitations from date cause of action accrues (i.e. property was damaged)

2.
An action accrues when government knew or should have known of damage  

3.
Computation:

a.
Include day suit is filed

b.
Exclude:

(1)
Day of incident

(2)
All periods when tortfeasor was outside the U.S.

(3)
All periods when tortfeasor was exempt from legal process

(4)
All periods when U.S. was in formally declared war

I.
Resolving claims

1.
Accept full settlement of the claim

2.
Compromise claim

a.
Authority to compromise

(1)
$25,000--Staff Judge Advocate

(2)
Over $25,000--coordinate with JACC 

b.
Reasons to compromise claims

(1)
Tortfeasor cannot pay within a reasonable time, even with installment payments

(2)
Government cannot collect within a reasonable time using enforced collection procedures (i.e. setoff)

(3)
Collection costs do not justify enforced collection procedures

(4)
Government may have difficulty proving full amount of claim

(5)
Do NOT compromise when fraud, misrepresentation, or violation of antitrust law unless authorized by Department of Justice

3.
Terminate claim

a.
Government is unable to collect after exhausting collection methods

b.
Unable to locate tortfeasor

c.
Collection costs exceed recovery

d.
Claim is without legal merit or evidence does not substantiate the claim

e.
Suspension of claim

f.
Unable to locate tortfeasor

g.
Statute of limitations has been tolled--tortfeasor may be able to pay at a later date 

(1)
Staff Judge Advocate - $25,000 and less

(2)
Coordinate with JACC - claims in excess of $25,000

J.
Collection of claims

1.
Most recoveries go into miscellaneous receipts in the General Treasury 

2.
EXCEPT

a.
Repairs in kind where the tortfeasor pays the repair costs directly to the repair facility.

b.
CAVEAT:  contact tortfeasor’s insurance company as soon as possible to arrange for inspection of damage and for direct payment to the repair facility.

c.
Damage to real property recovered after February 10, l996 are deposited into the account, which paid for the repairs to the property (10 U.S.C. 2782), however they may not be reused without a subsequent appropriation.  

d.
Family housing collections are deposited in the DOD Military Family Housing Management Account.

V.
Hospital Recovery Claims


SOB 8: Distinguish tort-based and non-tort based HR claims.

A.
Introduction, Authority and Guidance

1.
Hospital Recovery (HR) claims are pro-government claims that the AF asserts to recover money for the cost of treating people at military hospitals and clinics.  HR claims may be associated with an incident that also gives rise to a G-claim.  For example, a car accident involving negligent damage to a GOV may include casualties that are treated at the base hospital.  See, Claims Handbook, para 5.2.3.3.

2.
HR claims are asserted pursuant to the Federal Medical Care Recovery Act, 42 U.S.C. §§ 2651-2653; and, the Coordination of Benefits Act, 10 U.S.C. § 1095.  See, also, Executive Order No. 11060, 27 F.R. 10925 (1962), Executive Order No. 12608, 52 F.R. 34617 (1987), 32 C.F.R. Part 220, and 32 C.F.R. Part 842, Subpart N.

3.
AFI 51-502, Personnel and Government Recovery Claims, Chapter 5, 1 Mar 97; Chapter 5 of the JACC Claims Handbook, 30 Sep 97, covers HR claims.  See, also, Claims Clips.

B.
Two Avenues of Recovery

1.
Tort-based liability:  Federal Medical Care Recovery Act (FMCRA). 

2.
Contract/insurance based liability: Coordination of Benefits (COB) Statute.

C.
History

1.
For twenty plus years, base claims personnel asserted claims under the FMCRA against tortfeasors to recover medical costs associated with the treatment of injured parties who were government medical beneficiaries.  Most of the claims involved motor vehicle accidents and liability insurance policies.  The majority of claims stemmed from payments by CHAMPUS.  Some claims were based on medical care provided by a military medical treatment facility (MTF).

2.
The FMCRA program ran into problems with the introduction of no-fault insurance system in various states.  Since the  authority to assert an FMCRA claim was (and still is) based on tort liability, no-fault statutes that removed tort liability also removed the primary requirement for a claim under the FMCRA.  An alternative theory of recovery, therefore, was third-party (contract) beneficiary; however, many insurance companies expressly excluded the US Government and many states upheld that exclusion.

3.
By the mid-1980s, the increase in health care expenses motivated the Department of Defense to introduce the COB legislation that allowed military hospitals to assert reimbursement claims against health/medical policies of military medical beneficiaries.  Within a few years, the COB statute also incorporated automobile insurance companies as third-party payers; at that point, base claims personnel (who had become automobile insurance experts under the FMCRA) become actively involved in claims based on COB.

4.
Unfortunately, the two statutes did not mesh very well and the assertion of hospital recovery claims and the deposit of successful recoveries was very complicated UNTIL 23 Sep 96, when amendments to both statutes effectively merged the two programs together.  The 1996 amendment to the FMCRA gave the USG a right to pursue a claim against an injured party’s no-fault insurance as a third-party contract beneficiary if the no-fault law precluded a recovery against the third-party that caused the accident.

D.
Hospital Recovery Claims under the FMCRA.  The FMCRA, provides that, in any case in which the USG is authorized or required by law to furnish or pay for hospital, medical, surgical, or dental care and treatment to a person who is injured or suffers a disease under circumstances creating a tort liability upon some third person to pay damages, the USG has a right to recover the reasonable value of the care and treatment it furnished.
1.
Recovery based on tort liability:  The United States may recover the reasonable value of medical care provided to a beneficiary and the lost wages of a military member from the liable third party or his/her insurer under “circumstances creating tort liability.”

2.
Independent recovery right:

a.
The United States may intervene in any action brought by the injured party; or,

b.
If the injured party has not instituted an action within six months of the first day of care, the United States can initiate a lawsuit in state or federal court.

3.
“Circumstances creating tort liability”:  The United States has an independent right of action, but it is limited by the statutory language that the injury occur "under circumstances creating a tort liability upon some third person.”

a.
State law prima facie tort elements are required.
b.
No-fault state law:

(1)
For care provided on or after 23 Sep 96 (note: it’s the treatment date and not the date of the tort that controls), the FMCRA establishes the USG as a third-party beneficiary to a no-fault insurance policy, and an HR claim may be asserted as long as the claim arises from a tort-based incident.

(2)
Note: For care provided prior to 23 Sep 96, since there was no tort under these laws, there was no basis for assertion of an FMCRA claim against the tortfeasor (see, e.g., United States v. Travelers Indem. Co., 729 F.2d 735 (11th Cir. 1984)) or injured party’s no-fault insurer (see, e.g., United States v. Dairyland Ins. Co., 674 F.2d 750 (8th Cir. 1982)).

c.
Defenses

(1)
Contributory negligence:  United States v. Greene, 266 F.Supp. 976 (N.D. Ill 1967)[injured party’s - a defense]; United States v. Housing Authority of Bremerton, 415 F.2d 239 (9th Cir. 1969)[other than victim’s - no defense (parents of injured party)]; and, Maddux v. Cox, 382 F.2d 119 (8th Cir. 1967)[driver of injured passenger].

(2)
Automobile guest statutes - state law controls, some bar recovery, others do not.

(3)
Interspousal immunity - probably no defense.  United States v. Moore, 469 F.2d 788 (3d Cir. 1971).

(4)
A state statute of limitations is not binding on the United States in a suit under the FMCRA.  United States v. Gera, 409 F.2d 117 (3d Cir. 1969). See, United States v. Summerlin, 310 U.S. 414, 84 L. Ed. 1283, 60 S. Ct. 1019 (1940). 

(5)
Release/settlement with injured party:  No bar if tortfeasor knew or should have known of the injured party’s entitlement to federal medical care.  See, e.g., United States v. Winter, 275 F. Supp. 895 (E.D. Penn 1967), United States v. Greene, 266 F. Supp. 976 (N.D. Ill. 1967), and United States v. Jones, 264 F. Supp. 11 (E.D. Va 1967); United States has no obligation to notify tortfeasor (although it’s a good idea!).  See, United States v. York, 398 F.2d 582 (6th Cir. 1968).

4.
FMCRA Procedure

a.
Sue tortfeasor directly; or,

b.
Intervene in injured party’s lawsuit; or,

c.
Allow injured party’s attorney to include United States’ claim in pleadings; United States may provide assistance (witnesses, documents) but may not pay attorney fees (299 F.Supp. 266, 5 U.S.C. 3106).

d.
Note: a release given by the injured party to the tortfeasor does not extinguish the USG’s FMCRA claim!  See, United States v. Winter, 275 F.Supp 895 (E.D. Penn 1967); United States v. Bartholomew, F.Supp. 213 (W.D. Okla 1967); and United States v. Jones, 264 F.Supp 11 (E.D. Va 1967).  See, Claims Handbook, para 5.4.2.

e.
FMCRA action when tortfeasor has no insurance and no assets:

(1)
Uninsured motorist coverage - generally available if tortfeasor is liable to covered person

(2)
If United States is a covered person, it may recover (376 F.2d 836)

(3)
Many insurers expressly excluded the United States as a covered party; however, the 1996 amendment statutorily defines the United States as a third party contract beneficiary

f.
Deposit of successful recoveries

(1)
Successful recovery for medical expenses paid by CHAMPUS/TRICARE are deposited into the Miscellaneous Account of the United States Treasury

(2)
Successful recovery for medical treatment furnished by or through a military medical treatment facility are deposited into the operations account of the MTF

(3)
Successful recovery for lost wages of a military member (after 23 Sep 96) are deposited into the operations account of the member’s organization or unit

E.
Hospital Recovery Claims under the COB Statute.  Unlike the FMCRA, no tort liability need exist for a successful hospital recovery claim based on the COB statute.  Instead, recovery is based upon federal statutory authority to pursue medical care cost reimbursement claims against statutorily-defined third-party payers including health, medical, and automobile insurance companies.

1.
Three pre-requisites to a COB HR claim:

a.
First, the medical care or treatment has to have been provided by a MTF.

b.
Second, and most significant, the third-party payer must be one that is defined in the COB statute.

(1)
The statute defines a “third-party payer” as an entity that provides an insurance, medical, or health plan by contract or agreement.

(2)
Includes an automobile liability insurance carrier, and includes claims against personal injury protection (PIP) and medical payment (med pay) coverage.  See, USAA v. Perry, 102 F.3d 144 (5th Cir. 1996).

(3)
Includes a no-fault insurance carrier.

(4)
Includes state workers’ compensation statutes.

(5)
The term may also include a Heath Maintenance Organization (HMO).

c.
Third, the third-party payer contract provisions must have been complied with.  Under the COB statute, the AF has no greater rights under the contract than the insured beneficiary (i.e., subrogation)


Example:  If a health insurance contract requires the insured to obtain prior approval for certain procedures and the insurer receives the treatment in an MTF without such approval, the AF could expect the health insurance company to reject an AF COB claim.

2.
Principles

a.
There is no requirement of tort liability.  However, the United States recovers only to the extent of the benefits payable under the insurance policy to the contract beneficiary.

b.
Insurers may not discriminate against the United States by disallowing the United States to recover as a last payer.

c.
Source and cause of the injury or disease is usually irrelevant.

d.
Statute of Limitations:  6 years.  HR claims under the COB statute are based on the USG’s subrogation right; thus, a 6-year Statute of limitation applies, 28 U.S.C. § 2415(a).  See, Claims Handbook, para 5.6.1.

e.
Hospital personnel are primarily responsible for the health insurance claims, JAG covers the automobile insurance claims and health insurance contract disputes.

f.
DOD regulation provides significant explanation and guidance.  See, 32 C.F.R. Part 220.

F.
Processing Hospital Recovery Claims

1.
Discovery of treatment at your MTF:

a.
TRICARE benefit summaries.

b.
MTF emergency room summaries (AF Form 1488), treatment summaries (AF Form 438), inpatient records (injury cases), and contact with care providers.

c.
Inquiries from injured party’s attorney.

d.
Security Forces blotter entries and accident reports.

e.
Safety and ground accident reports.

f.
Base and local newspaper stories.

2.
Conduct an initial investigation:

a.
FMCRA – Is the incident one in which there is tort liability?

b.
COB – Was care or treatment administered by a MTF; and, is there a statutory third-party payer?

3.
Assessment of liability:

a.
FMCRA:

(1)
TRICARE explanation of benefits summary

(2)
MTF treatment - rates set by OMB 

b.
COB:

(1)
Rates are set by DoD for MTF treatment (usually the same as rates set by the Office of Management and Budget(OMB).

(2)
Claims personnel determine outpatient clinic fees.

(3)
Hospital personnel provide in-patient costs.

(4)
Note: Prior to FY 95, OMB and DoD inpatient and outpatient rates were per diem based; in FY 95 inpatient fees set by diagnosis-related group (DRG) and outpatient fee was all inclusive based on a per visit rate for 40 different clinics
4.
Assertion/notice

a.
FMCRA:  Tortfeasor, insurer, injured party, injured party’s attorney

b.
COB:  insurer, injured party, injured party’s insurer

c.
Assert both statutes if possible.

d.
Note: Claims under $150.00 need not be asserted unless the collection costs will be less than $150.00.  Claims Handbook, para 5.1c.

e.
Do not assert claims against any department, agency, or instrumentality of the United States (e.g. Medicare, Medicaid, and the Veterans Administration).  See, Claims Handbook, para 5.3.

f.
Do not assert claims involving USG contractors, foreign governments, and products liability without first obtaining AFLSA/JACC approval.  See, Claims Handbook, para 5.3.4.

g.
Do not assert claims against US Armed Forces personnel, dependents, or federal employees, with two exceptions:

(1)
Assert a claim if the service member, dependent or employee has insurance to cover the AF’s claim (e.g. automobile liability insurance or homeowner’s insurance).

(2)
Assert a claim if the injury requiring treatment is caused by the willful misconduct or gross negligence of a service member, dependent or employee.  Note: since none of these individuals are statutorily defined third-party payers under the Coordination of Benefits statute, the HR claim must be based on the FMCRA.


Example:  A spousal assault claim would most likely generate an HR claim.

5.
Settlement

a.
Representation agreement with injured party’s attorney

b.
Intervention or separate lawsuit with Assistant United States Attorney (and JACC approval)

c.
Waiver/Compromise

(1)
Base level - $25,000

(2)
JACC - $100,000

(3)
Department of Justice - over $100,000

6.
Deposit

a.
If MTF provided the treatment, recovery goes to the MTF O&M account

b.
Otherwise, all other recoveries (usually CHAMPUS/TRICARE) go to the Miscellaneous Account of the United States Treasury

VI.
Article 139, U.C.M.J., Claims

SOB 9: Describe the circumstances under which an Article 139, U.C.M.J., claim may be asserted against a military offender.

A.
Introduction, Authority and Guidance

1.
Article 139, U.C.M.J., claims are pro-government claims and a means for certain victims to receive compensation for property loss or damage directly from the pay of a military offender under circumstances where property is damaged because of riotous, violent, or disorderly conduct.  Article 139 claims are considered pro-government claims because the claims office, as an instrumentality of the USG, may assert a claim against military offenders on behalf of third parties; however, any monies collected are paid to the third party and not to the USG.
2.
These are tort claims asserted pursuant to 10 U.S.C. § 939 (Article 139, U.C.M.J.).

3.
AFI 51-502, Personnel and Government Recovery Claims, Chapter 6, 1 Mar 97; See, also, Chapter 6 of the JACC Claims Handbook, 30 Sep 97; Claims Clips; and, OpJAGAF 87/86, 7 December 1987 

B.
Scope of Article 139 Claims

1.
Assertable Claims:

a.
Property claims only; not personal injury or wrongful death.

b.
Must involve willful misconduct; not performance of legally authorized duties.

c.
Must arise from violent, disorderly conduct; not conduct involving simple negligence or, for example, bad checks or private indebtedness.

2.
Article 139 claims are entirely separate and distinct from disciplinary action taken under any other article of the U.C.M.J., or any other administrative action that may be appropriate.

C.
Procedures

1.
The claim must be submitted to an appropriate commander within 90 days of the date of the incident, unless the commander determines good cause for a delay.

a.
The claim should be submitted to the commander of the military organization or unit of the alleged offending member or members; however, it may be presented to the commander of the nearest military installation. 

b.
Initially, the claim may be presented orally, but it must be written and state a certain sum before final action may be taken.

2.
The claim is sent directly, or through channels, to the Appointing Commander, who is the officer exercising special court-martial authority over the offender.  The Appointing Commander appoints a Board of officers to investigate the claim.

a.
After evaluating all available evidence, which may include interviewing the individual against whom the claim was asserted (in accordance with Article 31 rights and the right to counsel), the Board:

(1)
Determines if claim falls under Article 139, U.C.M.J..

(2)
Identifies the offenders.

(3)
Determines liability and damages.

b.
The Board may recommend:

(1)
Assessing damages against the identified service member or members (deducting from the assessment any voluntary or partial payments already made); or

(2)
Assessing damages against members who were present during the incident, if authorities cannot individually identify the offenders; or

(3)
Disapproving the claim.

c.
If damages are assessed against a member of the command, the SJA must review the report for legal sufficiency and compliance with AFI 51-502, Chap 6.  The SJA either: 

(1)
Returns the report to the Board for further investigation or correction; or

(2)
Forwards the report to the Appointing Commander.

D.
Action by the Appointing Commander.  The Appointing Commander may direct collection and payment of a claim for property that military personnel willfully damage or wrongfully take, if the claim results from riotous, violent or disorderly conduct. 

1.
Determines if the claim is meritorious, i.e., falls under Article 139, U.C.M.J.;

2.
Sets the amount to be assessed against each offender (but not more than the amount fixed by the Board) and directs the Accounting and Finance Office to withhold the specified amount from each offender’s pay and to pay the claimant.  [Note:  AFLSA/JACC must approve any damages in excess of $5,000 against an offender for a single incident]; and,


3.
Notifies the offender(s) and claimant of the action taken.

E.
Appeal and Reconsideration

1.
The Appointing Commander’s action may not be appealed either by the claimant or the offender(s).

2.
The commander who originally ordered the assessment may reconsider and change his/her decision if the findings later prove to be wrong (even if offender is no longer a member of that command).

3.
A successor in command may change or cancel the assessment only on the basis of newly discovered evidence, fraud, or obvious error of law or fact.
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