Legal Assistance, Notaries, Powers of Attorney, Wills and Preventive Law

Updated Sep 02, Maj Todi Carnes

I.  Overview


Legal assistance consists of providing advice on personal, civil legal problems to eligible beneficiaries.  The attorney may encounter many topics during legal assistance and should be competent in all of these areas.  An attachment of topics and research aids is included but the legal assistance attorney needs to research the laws of the State where they are doing legal assistance before offering legal advice.

II.  Lesson Objectives


A.  Comprehend the limitations imposed upon an Air Force attorney acting within the scope of the legal assistance program.


B.  Distinguish between individuals who are and are not eligible to receive legal assistance from an Air Force attorney.


C.  Comprehend how a legal assistance client is properly referred to the civilian bar.


D.  Comprehend the limitations imposed upon Air Force personnel performing as notaries.

E.  Understand the term “Preventive Law” as it is used in AFI 51-504, Legal Assistance, Notary and Preventive Law Programs, 1 May 96.


F.  Comprehend the duties of a base level preventive law officer.


G.  Comprehend the principles of the preventive law program in AFI 51-504, including its purpose and what subject areas the program must include. 

III. Samples of Behavior

A.  Each student will: 

1. Summarize the limitations imposed upon an Air Force attorney in the operation of the legal assistance program.

2. Distinguish between individuals who are and are not eligible to receive legal assistance from an Air Force attorney.

3. Explain how a legal assistance client is properly referred to the civilian bar.

4. Summarize the limitations imposed upon Air Force personnel performing as notaries.

5. Interpret "preventive law" as it is used in AFI 51-504.

6. Give examples of the duties of the base level preventive law officer.

7. Paraphrase the principles of the preventive law program listed in AFI 51-504 by its purpose and implementation.

IV.
References


A.  Title 10 U.S.C. §§ 1044 Legal Assistance


B.  Title 10 U.S.C. §1054, Defense of certain suits arising out of legal malpractice 


C.  AFPD 51-5, Military Legal Affairs, 27 Sep 93 and AFI 51-504, Legal Assistance, Notary and Preventive Law Programs, 1 May 96


D. 10 U.S.C. §§ 936a and 936b; 10 U.S.C. § 1044a, Authority to act as notary 


E.  10 U.S.C. § 1044b, Military powers of attorney


F.  10 U.S.C. § 1044c, Military advance medical directives


G.  10 U.S.C. § 1044d, Military testamentary instruments


H.  DoDD 1350.4, Legal Assistance Matters, 28 Apr 01


I.  10 U.S.C. § 502 and 10 U.S.C. § 1031, Administration of oath

IV.  Mission-Related Legal Assistance


A.  Purpose:  To ensure that the legal difficulties of military members do not adversely affect command effectiveness or readiness.


B.  Includes:



1.  Wills, living wills, powers of attorney, and notaries 



2.  Dependent care issues 



3.  Soldiers’ & Sailors’ Civil Relief Act (SSCRA) issues 



4.  Veterans' reemployment rights 



5.  Casualty affairs 



6.  Landlord-tenant and lease issues 



7.  Tax assistance 



8.  Involuntary allotment issues 



9.  Other issues deemed mission-related by TJAG, MAJCOM, NAF or base SJA 


C.  Mission-related legal assistance beneficiaries:



1.  Active duty (including Reservists and National Guard on Title 10 status) and their family members who are entitled to ID cards



2.  Civilian employees STATIONED OVERSEAS, and their family members (residing with them)

3.  DoDI 1400.32, DoD Civilian Work Force Contingency and Emergency Planning Guidelines and Procedures, 24 Apr 95, provides that "Civilians deploying to or in a theater of operations shall be furnished the opportunity and

assistance with making wills and any necessary powers of attorney."  These

services pertain only to DoD civilians, not other Federal agency employees

accompanying the force.  Prior to providing legal assistance services under

this DoDI, legal office personnel should require the requesting DoD

civilian(s) to produce orders or other official documentation verifying that

they are scheduled to deploy. 


4.  Reservists and National Guardsmen.




a.  GENERAL RULE.  Reservists and National Guardsmen NOT on Title 10 status, but subject to Federal mobilization in an inactive status, are eligible for mission-related legal assistance ONLY as to wills and powers of attorney.  DO NOT provide any other type of legal assistance until the member is on Title 10 status.  (Family members of these members are not authorized any legal assistance until the member is on Title 10 status.)




b.  EXCEPTION:  National Defense Authorization Act for Fiscal Year 2001, HR 5408, Sec 523 (implemented by para 4.5 of DoDD 1350.4, Legal Assistance Matters, 28 Apr 01), authorizes legal assistance to Reserve component members, called to active duty for more than 30 days, post-release for a period not less than twice the period they served on active duty. (e.g. if served on active duty for 60 days, one would be entitled to legal assistance for not less than 120 days after release from active duty.)


V.  Non-Mission-Related Legal Assistance


A.  Purpose:  base legal offices must provide non-mission-related legal assistance to eligible beneficiaries as resources and expertise permit.  


B.  Scope:  Non-mission-related legal assistance is not defined; however, it is subject to the overall scope of providing advice on personal, civil legal problems only.  SJAs may establish priorities and set limits among the specific non-mission-related legal assistance services their office offers and the eligible beneficiaries it serves.

C.  Beneficiaries:

1. Those listed above for mission-related legal assistance (except Reserve and Guard not in Title 10 status, Federal active duty status)



2.  Reserve and Guard members, called to active duty for more than 30 days, post-release for a period not less than twice the period they served on active duty. (e.g. if served on active duty for 60 days, one would be entitled to legal assistance for not less than 120 days after release from active duty.)




3.  Retired personnel and their family members 



4.   Unremarried former spouses entitled to a family member ID card 



5.  Active or Retired officers of the commissioned corps of the Public Health Service (pursuant to the National Defense Authorization Act for Fiscal Year 1997, Pub. L. 104-201, § 583)



6.  Unique situations:  the AFI allows the SJA to authorize non-mission-related legal assistance to someone who is not an eligible beneficiary, IF the situation involves people who have a present, past, or future military obligation relevant to the legal problem.   

VI.  Areas Outside the Scope of Legal Assistance


A.  Commercial enterprises (unless such advice is related to the SSCRA)


B.  Criminal issues


C.  Issues governed by the Joint Ethics Regulation



Persons with ethics issues should consult their designated ethics counselor. 



Communications to ethics counselors are not privileged; indeed, ethics counselors are required to report ethics violations to the appropriate authorities.   JER Section 10-201.   Because JAGs serve as both ethics counselors and legal assistance attorneys (where communications are obviously privileged), it is important that there be no overlap in these respective roles – if a legal assistance attorney were to see a potential client on an ethics issue, a privilege might inadvertently be accorded to information intended to remain discloseable.  See United States v. Schaltenbrand, 930 F.2d 1554  (11th Cir. 1994).        


D.  Law of armed conflict issues 


E.  Official matters in which the Air Force has an interest 


F.  Legal concerns or issues raised on behalf of another person 


G.  Representation of a client in a court or administrative proceeding.


H.  Drafting OR Reviewing:



1.  Real estate sales or closing documents 



2.  Separation agreements or divorce decrees  



3.  Inter vivos trusts 



4.  EXCEPTION:  When the SJA determines an individual attorney within the office has the expertise to draft or review these documents, then the SJA may authorize THAT attorney to do so.

VII.  Rules and Ethical Considerations


A.  SJAs administer the legal assistance program in strict compliance with the Air Force Rules of Professional Responsibility.



1.  Only attorneys give legal advice 



2.  Information received from a client during legal assistance, attorney work products, and documents relating to the client are legally confidential.  Release them ONLY:




a.  with the client's express permission;




b.  pursuant to a court order;  or




c.  as otherwise permitted by the Air Force Rules of Professional Responsibility.



3.  Attorneys acting as legal assistance officers, as well as other office personnel, are subject to or accountable under the Rules of Professional Conduct:




a.  ALL Rules apply, including those pertaining to confidentiality, diligence,  competence, conflict of interest, communication, truthfulness 




b.  Additionally, in communicating with a person represented by Counsel:  legal assistance officers MAY NOT interfere with an existing attorney-client relationship.



4.  SJAs are subject to those Rules of Professional Conduct relating to supervisory attorneys; including ensuring other attorneys’ conduct conforms to the Rules.


B.  Legal assistance attorneys MUST avoid the impression they represent Air Force interests, or the Air Force has an interest in the outcome, while resolving the client's concerns:



1.  when writing letters on a client's behalf, DO NOT use Air Force letterhead. Include a Statement in the letter making it clear the Air Force does not represent the client in resolving the matter 



2.  when contacting other parties, including commanders or first sergeants, ENSURE it is understood you are acting in your capacity as a legal assistance officer acting on behalf of the client, and NOT as a representative of the legal office or the command.


C.  Other rules:



1.  DO NOT keep formal files on legal assistance clients 



2.  Return original documents to clients as soon as possible 



3.  Avoid conflicts of interest - institute a system that avoids conflicting interests or clients with adverse interests



4.  SJAs should publicize the parameters of office's limits on non-mission-related legal assistance 

VIII.  The Client


A.  Phases of the client's first appointment



1.  Put the client at ease 



2.  Determine if the client is already represented  



3.  Determine subject area 



4.  Explain the attorney‑client privilege 



5.  Identify and develop the problem 




a.  Get all relevant facts 




b.  Ascertain remedy desired by client



6.  Give advice  




a.  Resist temptation to shoot from the hip 




b.  DO NOT PROMISE OR GUARANTEE ANY RESULT 




c.  Don't make decisions for your client



7.  Terminating the Appointment




a.  Be tactful always; but, some clients will necessitate firmness 




b.  Set up "follow up" communication


B.  Establish your professionalism and credibility



1.  External Factors:




a.  Personal Appearance




b.  Office Appearance




c.  Avoid interruptions



2.  Internal factors:




a.  Listen well 




b.  Honor your commitments!

IX.  Referrals


A.  Refer the client to a civilian attorney for those matters:



1.  involving civilian criminal matters 



2.  requiring special expertise or outside the scope of legal assistance 



3.  involving an appearance before a court, tribunal, or other governmental agency


B.  For matters in which a person has already retained a civilian attorney, refer to THAT civilian attorney.


C.  Refer the client to the Area Defense Counsel for matters involving criminal action under the UCMJ or adverse administrative action.


D.  Refer to the SJA those persons who are or may be the subject of court-martial charges or other disciplinary action, even if the matter would otherwise fall within the scope of legal assistance.


E.  Refer persons who may face charges before a foreign court to the military legal advisor.


F.  Refer the client to any nonlawyer agencies or offices which may be of assistance.


G.  Referral Procedures:



1.  When referring a client to a civilian attorney:




a.  Direct the client to the local bar referral service.




b.  If no bar referral exists,





(i)  refer the client to a local listing of attorneys; or 





(ii)  prepare a list of at least three attorneys who have 

shown an interest in serving military clients.




c.  DO NOT refer the client to a civilian attorney by name, except in unusual cases and with the advance approval of the SJA.




d.  If indigent, refer to appropriate legal aid organization or local bar for pro bono assistance.




e.  In foreign areas - refer client to listing of local attorneys prepared IAW applicable status of forces agreement or implementing instruction (usually done in coordination with consular officials and national bar)



2.  Prepare the client for the referral or appointment.




a.  May introduce client and problem via telephone




b.  Help client determine what, if any, documents should be assembled

X.  Notaries


A.  The following have the general powers of a notary public and of a consul of the United States for notarial acts under 10 U.S.C. §1044a:



1.  Judge Advocates on active duty (or performing inactive duty training) 



2.  Civilian attorneys serving as legal assistance officers  



3.  Adjutants, assistant adjutants, and personnel adjutants on active duty (or performing inactive duty training)



4.  Other person designated by statute or regulation.  For the Air Force, AFI 51-504 adds:  




a.  Enlisted paralegals, E-4 or higher, on active duty or performing 

inactive duty training; and




b.  Active duty Air Force personnel who satisfy all three of the 
following criteria:




(1)  A commissioned officer or senior non-commissioned officer 
(E-7 or higher) 




(2)  Stationed at a geographically separated unit (GSU) or remote location where no judge advocate or paralegal notary is also assigned  




(3)  Appointed, in writing, by the unit’s servicing general court-martial convening authority staff judge advocate to exercise notary authority under 10 U.S.C. 1044a and AFI 51-504. 




c.  Reserve Judge Advocates, at any time, not just when active duty or performing inactive duty training.  National Defense Authorization Act for Fiscal Year 1997, Pub. L. 104-201, § 573.



NOTE:  Don't confuse notaries under 1044a with civilian employees acting as notaries as part of their official duties. The civilian employees must qualify as a notary under the laws of the State where they will serve.


B.  Military personnel described above as having notarial authority, have that authority ONLY in the performance of notarial acts executed for:



1.  Members of the Armed Forces 



2.  Other persons eligible for legal assistance under 10 U.S.C. §1044 or other regulations of the DoD (AFI 51-504)  



3.  Persons serving with, employed by, or accompanying the armed forces outside the U.S., Puerto Rico, Guam, and the Virgin Islands



4.  Other persons subject to the UCMJ, outside the U.S.


C.  Enhanced authority under 10 U.S.C. §1044b for military powers of attorney , 10 U.S.C. §1044c for military advance medical directives, and 10 U.S.C. §1044d for military testamentary instrument (all as implemented by DoDD 1350.4, Legal Assistance Matters, 28 Apr 2001):


1. Pursuant to 10 U.S.C. 1044b, military powers of attorney (those powers of attorney executed and notarized under 10 U.S.C. §1044a) are to be given legal effect without regard to State law and are exempt from any requirement of form, substance, formality, or recording that is required for powers of attorney under the laws of a State; and, shall be given the same legal effect as a power of attorney prepared and executed in accordance with the laws of the State concerned.



2.  The following preamble should be inserted in all military powers of attorney to promote acceptance of the power of attorney and ensure compliance with 1044b:

This is a MILITARY POWER OF ATTORNEY prepared pursuant to Title 10, United States Code, Section 1044b and executed for a person authorized to receive legal assistance from the military services.  Federal law exempts this power of attorney from any requirement of form, substance, formality, or recording that is prescribed for powers of attorney under the laws of a State, the District of Columbia, or a Territory, Commonwealth, or possession of the United States.  Federal law specifies that this power of attorney shall be given the same legal effect as a power of attorney prepared and executed in accordance with the laws of the jurisdiction where it is presented.




(Note: the preamble has already been inserted in the Air Force standard forms for general and special powers of attorney) 



3.  Pursuant to 10 U.S.C. 1044c, an advance medical directive prepared for a person eligible for legal assistance under 10 U.S.C. §1044 is now exempt from any requirement of form, substance, formality or recording required under State law and shall be given the same legal effect as an advance medical directive prepared and executed in accordance with the laws of the State concerned.  (NOTE:  This change does not make military medical directives enforceable in States that otherwise do no recognize them.)

4. The following preamble for advanced medical directives is not required for the documents to be legally effective, but is encouraged to promote acceptance of the directive and ensure compliance with 1044c:

This is a MILITARY ADVANCE MEDICAL DIRECTIVE prepared pursuant to Title 10, United States Code, Section 1044c and executed for a person authorized to receive legal assistance from the military services.  Federal law exempts this advance medical directive from any requirement of form, substance, formality, or recording that is prescribed for advance medical directives under the laws of a State, the District of Columbia, or a Territory, Commonwealth, or possession of the United States.  Federal law specifies that this advance medical directive shall be given the same legal effect as an advance medical directive prepared and executed in accordance with the laws of the State concerned.

5.  Pursuant to 10 USC 1044d, a military testamentary instrument  -- 

"(1) is exempt from any requirement of form, formality, or recording before probate that is provided for testamentary instruments under the laws of a  State;  and (2) has the same legal effect as a testamentary instrument prepared and executed in accordance with the laws of the State in which it is presented for probate.” 

6.  In accordance with DoDD 1350.4, military testamentary instruments should have a preamble similar to those laid out above for military powers of attorney and military advance medical directives.  They are to be executed in the presence of a military legal assistance counsel acting as presiding attorney as witnessed by at least two disinterested and legally competent persons.  Finally, the instrument is to include (or have attached to it) a self-proving affidavit substantially in a format as prescribed by DoDD 1350.4.  

7.  For all other documents besides the military power of attorney, the military advance medical directive, and the military testamentary instrument notarized under 1044a, individual State law applies as to form, substance, formality or recording.  Personnel acting as notaries must be familiar with State requirements.


D.  Prohibitions or rules (mandatory under 10 U.S.C. §1044a or AFI 51-504)



1.  No fees may be paid or received by any person for the performance of a notarial act authorized under 1044a.



2.  When signing documents as a notary:




a.  Specify date and location and list title and office 




b.  Use a raised or inked seal citing 10 U.S.C. §1044a 



3.  Other Guidelines 




a. Verify the identity of each person whose signature is to be notarized 




b.  The person whose act is the subject of the notarial act must personally appear before the notary     




c.  Administer oaths for any "sworn" document 




d.  DO NOT certify a copy of any document as a true and accurate copy without comparing it to the original 




e.  DO NOT certify a copy as a "certified copy."  Only the custodian of the original document can create "certified" copies




f.  DO NOT certify any documents that on their face, or otherwise, indicate they may not be copied (i.e. Naturalization Certificates)




g.  Maintain a Notary Log:  must include signer’s name & signature, type of document, date, and location.  The log remains with the individual notary (take it with you when you PCS!)




h.  Additional warning:  Regular Officers may not take depositions under a commission issued by a civilian court.  Acceptance of such commission may terminate the officer's appointment 

XI.  Powers of Attorney

A.  A Power of Attorney (POA) is an instrument authorizing another to act as one's agent and handle specified legal affairs. The agent is attorney in fact and his power is revoked on the death of the principal by operation of law.  Such power may be either general or special.  

B.  Special Powers of Attorney.

1.  Grants limited authority to accomplish transactions specified on the face of the power of attorney.  Authority should be narrowly drawn to correctly reflect the power authorized.  

2.  Duration is limited by the person giving the POA or to a reasonable time within which to accomplish the transaction; usually not more than 1 year.  The date when the authority ends should reflect an adequate amount of time for the agent to complete the task but should not extend beyond what that principal feels is reasonable for the task.

3.  Examples include: permission to buy or sell real estate, enter into a lease, purchase or sell a car, ship or store household goods. 

C.  General Powers of Attorney.

1.  Gives comprehensive authority over virtually all legal (and probably non-legal) affairs.  Basically, the person named can do any and all things the grantor could do.   

2.  Because the authority granted is so expansive, this type of POA should only be used if a Special POA will not suffice and if the agent is completely trustworthy.

3.  A person with a general POA, who is not trustworthy, has the ability to cause very serious problems of all kinds (i.e. financial, legal, etc) for the grantor.  Therefore, everyone requesting a general POA should receive advice from an attorney prior to executing the document.

D.  Durable Powers of Attorney.

1.  A Durable Power of Attorney takes effect upon, or is still effective notwithstanding, a person's medical incapacity and designates another person to make decisions on behalf of the incapacitated person.

2.  Allows the attorney in fact to make decisions or manage affairs on behalf of the incapacitated person for the duration of the incapacity.

3.  The authority may extend to decisions for medical purposes, including a decision regarding terminating or limiting medical care in appropriate cases.

4.  It generally eliminates the need for a court to establish a guardian and conservator for the incapacitated person.

E.  General Considerations.

1.  Although a POA can be very useful, it can be abused as well.  Personnel should be careful choosing to whom they grant authority.


2.  Third parties (e.g., businesses or banks) may or may not accept a POA, at their discretion.

3.  It is impossible to guarantee a POA will not be misused.  To revoke a POA before its expiration, personnel may either destroy the POA or execute a Revocation of POA and give a copy to any person that might deal with the person who has the original POA.  

F.  Military Powers of Attorney.

1.  Military POAs are those notarized by judge advocates, civilian attorneys serving as legal assistance officers, and other members designated by armed forces regulations to have notarial powers. 

2.  Military POAs are exempt from any requirement of form, substance, formality or recording that is required for POAs under State law, and shall be given the same legal effect as POAs prepared and executed in accordance with State law.

XII. Wills

This section is intended as a cursory review of advice on wills.  (As used herein, the term “will” is used generally and is intended to also encompass the function of Military Testamentary Instruments.)  This is NOT INTENDED AS AN EXHAUSTIVE discussion of estate law or will drafting.  An attorney must know the law of testaments and the specific consequences (including tax consequences) before advising in this area.  This section is condensed from the Army Legal Assistance Course materials.  This course is offered twice each year at the Army JAG School.  

A.  A will is an instrument by which a person (testator) makes a disposition of their property, to take effect after their death.  There are many advantages to avoiding intestacy:

1.  Statute of descent and distribution rarely coincides with decedent's actual intent.

2.  Cost of administering an intestate estate may be significantly greater (e.g. proceedings require court approval, administrator usually required to post bond, passing property to children may require appointment of a guardian or conservator of the property).

3.  Will affords a testator/trix the opportunity to nominate a suitable executor and alternate.

4.  Will allows parents to make arrangements for minor children.

5.  Will allows testator/trix to minimize Federal and State estate tax liability.

B.  Most people should have a will, especially the following: 

1.  Personnel with minor children.  Without a will, a court has little valid guidance upon which to determine where to place minor children.  The court will normally follow the designation of a guardian for the children in a will.  More importantly, such designation normally prevents indecision and family disputes concerning who will now care for the orphaned child.

2.  Personnel with extensive or certain property.  Even as between husband and wife with little property other than a house, a surviving spouse may find settling affairs easier with a will.

C.  Without a will, property is distributed according to State law.

1.  Generally, this would leave all property in the following order of precedence: surviving spouse; children; parents; then siblings.

2.  Each State's scheme varies, but generally the property will only pass to blood relatives, not to in-laws or step-children. 

3.  Look up the State law of the client's domicile to determine the intestate distribution.

4.  A common misconception is that without a will, all of a person's property goes to the State.  Normally, a State will not receive the property unless there are no surviving relatives.

D.  Periodic review of a will is highly recommended.  A will is normally written in general language and will be effective for many years.  However, events may impact specific provisions in the will.  Therefore, a will should be reviewed periodically and when any of the following occur:

1.  The birth or death of any person affected by the will;

2.  The marriage or divorce of the testator;

3.  A substantial change in the testator's estate.

E.  Will Drafting.   

A note re military testamentary instruments.  For military testamentary instruments, consult DoDD 1350.4, Legal Assistance Matters, 28 Apr 2001, for a prescribed preamble and self-proving affidavit that are to be included as part of the instrument.  Note that while military testamentary instruments are exempt from state law procedural requirements relating to form, formality, or recording, their substantive legal effect is otherwise governed by the laws of the State in which they are presented for probate.  

For wills generally.  Air Force legal offices have computer software, called "DL Wills", to automate and aid in their drafting.  The will generated by DL Wills is a good place to start a will draft but each provision must still be reviewed by an attorney to ensure the client's desires are adequately and accurately reflected in the document.  The following steps should be followed:

1.  Use a will questionnaire or will checklist to obtain data on client and family circumstances.

2.  Is the client married?  Is there an ante nuptial agreement?  Will spouse have right of election?

3.  Has the client been divorced?  Review separation agreement or divorce decree.  Does ex-spouse have any claim to the estate?

4.  Does the client have children?  Are the children under any disability?  Does client intend to benefit after born children?  Are children all born of present marriage?  Are there any illegitimate children?

5.  Obtain information concerning the testator's assets.  Develop a complete inventory of the assets listing type of ownership, value, and probable date-of-death value.  Classify assets according to how they will be distributed:  Probate vs. Non-probate.

6.  Estimate amount of debts and claims against estate including tax liability.  Is any property encumbered?  Does estate have sufficient liquid sums to pay debts?  What are potential Federal estate and State taxes on estate?

7.  Collaborate with testator.  

a.  Ascertain client's testamentary desires.

b.  Identify problems with proposed scheme including restrictions on freedom to transfer.  (e.g. Rule Against Perpetuities, forced share, homestead, conditional bequests including conditions required to be satisfied and the time for performance of the conditions).

c.  Suggest methods of reducing liabilities and consider methods to increase value of the estate or improve liquidity.

8.  Coordinate will with other non-probate assets.

a.  Beneficiary selection on DD Form 93.

b.  SGLI election.

c.  Commercial insurance.

d.  Property ownership.

9.  Properly prepare the will.  "DL Wills" can assist in drafting the will by answering questions in a series of menu-driven windows.  However, it is imperative that the product be viewed as a draft and not a final product.  The attorney must scrutinize each section.

10.  Execute the will.  TJAG Policy No. 18 provides guidance on how a will execution should be conducted.  Will execution checklists are available through AFLSA/JACA.

a.  An attorney must supervise the entire execution ceremony.

b.  Testator should orally declare document to be last will and testament.

c.  Testator should sign at the end of the will proper in front of all witnesses.

d.  Execute only one will (not copies) and do not permit alterations.

e.  Witnesses.

(1)  Use at least three young, disinterested witnesses.  The attorney drafting the will can be one of the witnesses.  Do not permit deploying personnel to serve as witnesses.

(2)  Avoid mass will executions.

(3)  Include social security numbers of witnesses to aid in locating them.  (For military testamentary instruments, also include the military rank of those signatories who are service members.)

(4)  All witnesses should sign will and self-proving affidavit in presence of the testator and each other.

11.  Debrief the client.  Advise client on where to keep will and how to revoke it.  Inform client of the need to review and update the will.  Encourage testator to prepare a comprehensive list of his property and provide a copy to the executor and beneficiaries.  Explain termination of the attorney-client relationship.

F.  Ethical Considerations.  

1.  Consider and resolve any conflict problems in drafting the will.  Representing both husband and wife is strongly discouraged, but if necessary, request both clients to sign dual representation letters.

2.  Insure that ethical requirements of competency, scope, diligence and communication are fulfilled.  See “Air Force Rules of Professional Conduct.”

XIII.  Preventive Law Program


A.  Authority: AFPD 51-5, Military Legal Affairs, 27 Sep 93, Section C, and AFI 51-504, Legal Assistance, Notary and Preventive Law Programs, 1 May 96


B.  Purpose:  Educating commanders, members, and their families about legal issues to prevent legal problems and reduce the time and resources needed to address legal problems.  This is education, prevention and public relations


C.  Scope:  Because of its importance, each base will have a preventive law program.  At a minimum it must include:



1.  Deployment Preparation - educate members on their personal legal needs for mobility readiness and deployment



2.  Commander Awareness - educate commanders and staff agencies on the full range of legal services provided by the legal office (NOT just legal assistance matters)



3.  Tax Assistance - establish an active, aggressive, well-publicized tax program



4.  Legal Assistance & Consumer Protection - provide information on personal, civil legal matters


D.  Preventive Law Materials.  Materials may be copied from publicly available materials (be aware of copyright laws); written by an attorney; may be published locally; attorneys may delegate writing to paralegals; there are several electronic resources available; and perhaps the most important is to crossfeed materials from other bases.



1.  Useful websites addressing preventive law topics:




a.  https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca  (legal assistance and preventive law site maintained by Air Force Legal Assistance Division (AFLSA/JACL)




b.  www.jagcnet.army.mil/TJAGSA  (Army JAG School site with legal assistance course materials)




c.  www.ftc.gov  (website of the federal trade commission – administrator of consumer protection laws)




d.  www.pueblo.gsa.gov  (Federal Consumer Information Center website)




e.  https://aflsa.jag.af.mil/jagschool/Jaghome/pubs.htm (contains copy of The Military Commander and the Law, a useful starting point for many areas of research).



2.  Other materials are available through the Legal Assistance Course offered twice a year at the Army JAG School in Charlottesville, VA.  See website listed at “b” above.  


E.  The base SJA should appoint a preventive law officer to manage the base-level program.



1.  The program is an "education" program - try to reach the desired audience with relevant legal education.  



2.  Some suggested methods




a.  Oral presentations:





(1)  Commander's Calls and staff meetings





(2)  Newcomers' Orientations 





(3)  Base committees





(4)  Meetings of base private organizations or clubs





(5)  Commander and First Sergeant Seminars





(6)  Base radio or television programs




b. Written presentations:





(1)  Brochures, handouts or pamphlets on various topics:  disseminate at relevant locations such as legal office, Family Support Center, housing office.





(2)  Newspaper articles; a column in the base paper; notices for the daily bulletin or posted on unit bulletin boards; legal office web sites; etc.

F.  Caution!  Do not give advice for a specific situation.  Preventive law should be focused around general interest topics and is NOT a substitute for legal assistance.

G.  Bottom Line:  the program is flexible, requires energy and initiative, and can be personally rewarding.

XIV.  Summary/Questions and Answers


A.  The Legal Assistance program is an important part of the overall services provided by the base legal office to the military community.


B.  Judge Advocates must know the rules of client eligibility, referral, professional responsibility, and be familiar with the scope of legal assistance.


C.  Judge Advocates and some paralegals are designated notaries for certain notarial acts.  Judge Advocates must be familiar with the scope of their authority to act as notaries.   Non-attorneys and non-paralegal members of the military may be designated as notaries in the event they are supporting a geographically separated unit.


D.  The preventive law program is a vital part of the overall legal assistance performed by the base legal office.  This program is a perfect way to increase involvement with the military community and improve public relations. 

LEGAL ASSISTANCE 

RESEARCH STARTER

The following citations are provided to help you begin your research on these legal assistance topics.  This list is not an exhaustive list of all statutes or instructions that may effect the outcome in a particular fact scenario.  Additional research is needed, especially in the area of State laws. Three good places to begin research are the Military Commander and the Law, the Legal Assistance Division Home Page at https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/, and the Martindale-Hubbell United States Law Digest.

If you find topics or references that should be included in this list, please contact the Civil Law Division of the Air Force JAG School at DSN 953-2802.

*denotes mission-related legal assistance topics

Adoption

https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/legalassistanceindex.html
Bankruptcy

https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/legalassistanceindex.html
* Casualty affairs

· AFI 36-3002, Casualty Services, 26 Aug 94

· Family Support and Financial Obligations outline in JASOC Civil Law Deskbook

· Army Legal Assistance Course materials (available at www.jagcnet.army.mil/TJAGSA)

Child Custody
· Uniform Child Custody Jurisdiction Act

· Parental Kidnapping Prevention Act of 1980 (42 U.S.C. 1305)

· International Parental Kidnapping Crime Act of 1993 (Pub. L. 103-173, Sec. 1, 107 Stat. 1998, 18 U.S.C. 1204)

· Army Legal Assistance Course materials (includes information about international custody problems)(available at www.jagcnet.army.mil/TJAGSA)

Child Support

· State statutes adopting the Uniform Interstate Family Support Act

· Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (Pub. Law 104-193, 110 Stat. 2105, 42 U.S.C. section 666(f) (Aug. 22, 1996))

· Federal Full Faith and Credit for Child Support Orders Act (28 U.S.C. section 1738B)
· Family Support and Financial Obligations outline in JASOC Civil Law Deskbook

· DoDI 1342.24, Transitional Compensation for Abused Dependents, 16 Jan 97

· AFI 36-3024, Transitional Compensation for Abused Dependents, 1 Feb 98

Consumer credit problems
· Truth In Lending Act (15 U.S.C. section 1601 through 1667)

· Fair Credit Billing Act (15 U.S.C. section 1601 et. seq., 15 U.S.C. section 1666)

· Regulation Z, implementing FCBA  (12 C.F.R. Part 226)

· Electronic Funds Transfer Act (15 U.S.C. section 1601 et. seq.)

· Regulations for EFTA (12 C.F.R. Part 205 (1992))

· Fair Debt Collection Practices Act (15 U.S.C. section 1692)

· State debt collection statutes

· Indebtedness of Military Personnel Regulation (32 C.F.R. section 43a (1990))

· DoDD 1344.9, Indebtedness of Military Personnel, 27 Oct 94 
· DoDI 1344.12, Indebtedness Processing Procedures for Military Personnel, 11 Jul 96
· AFI 36-2906, Personal Financial Responsibility, 1 Jan 98 
· Fair Credit Reporting Act (15 U.S.C. sections 1681 through 1682t)

· Omnibus Consolidated Appropriations Bill (110 Stat. 3009, 104 Pub. L. 208 (Sept. 30, 1996))

· Consumer Credit Reporting Reform Act of 1996 (Pub. L. 104-208 (Sept. 30, 1996))

· www.ftc.gov (website of the Federal Trade Commission)

Estate planning

· Servicemen’s’ Group Life Insurance (38 U.S.C. §§ 1965 through 1976)

· www.insurance.va.gov/sglivgli/handbook.htm  (official SGLI handbook)

· Veterans’ Group Life Insurance (38 U.S.C. §§ 1977 through 1979)

· Implementing regulations (38 C.F.R. Part 9)

· Army Legal Assistance Course materials (available at www.jagcnet.army.mil/TJAGSA)

* Family Care Plans (formerly Dependent Care Plans)
· AFI 36-2908, Family Care Plans, 1 Oct 2000

· AFI 36-3208, Administrative Separation of Airmen, 10 Mar 00

Immigration and Naturalization
· https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/legalassistanceindex.html

· General provisions, 8 U.S.C.A. §§ 1101 through 1105a

· Immigration, 8 U.S.C.A. §§ 1151 through 1161 

· Admission qualifications, 8 U.S.C.A. §§ 1181 through 1188

· Issuance of entry documents, 8 U.S.C.A. § 1201

· Naturalization, 8 U.S.C.A. §§ 1421 through 1483

· 8 C.F.R., Chapter 1

· 22 C.F.R. Parts 41 and 42

· AFI 51-704, Handling Requests for Political Asylum and Temporary Refuge, 19 Jul 94

· Dept. of State Consular Affairs Page—www.travel.State.gov

· Immigration and Naturalization Service Internet Home Page—www.ins.usdoj.gov

· Air Force Legal Assistance and Preventive Law Index -- https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/legalassistanceindex.html
* Involuntary allotment issues

· Involuntary allotments (42 U.S.C. section 665)

· Involuntary allotments implementing regulations (32 C.F.R. Part 54)

· Family Support and Financial Obligations outline in JASOC Civil Law Deskbook 

Jury service

· AFI 51-301, Chap 9, Section 9D, Civil Litigation, 1 Jul 02 (Serving on State and Local Juries by members of the Air Force) 

* Landlord-tenant and lease issues
https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/legalassistanceindex.html
Paternity
· Family Support and Financial Obligations Outline in JASOC Civil Law Deskbook

Retail practices

· Cooling off period for door-to-door sales (16 C.F.R. 429)

· Telemarketing and Consumer Fraud and Abuse Protection Act (15 U.S.C. sections 6101 through 6108 (1996))

· Federal Telemarketing Rule (16 C.F.R. Part 310)

· Federal Trade Commission Act, Unfair and Deceptive Acts and Practices  (15 U.S.C. section 45)

· State unfair and deceptive acts and practices statutes that supplement FTC

· Common law fraud

· www.ftc.gov (website of the Federal Trade Commission)

· www.pueblo.gsa.gov  (Federal Consumer Information Center website)

* Soldiers’ and Sailors’ Civil Relief Act  

· 50 U.S.C. App. §§ 500 et. seq.

· Soldiers’ and Sailors’ Civil Relief Act outline in JASOC Civil Law Deskbook 

· Army’s JA 260, SSCRA Guide (available at www.jagcnet.army.mil/TJAGSA)

* Tax assistance
· IRS VITA materials

· http://www.irs.ustreas.gov/
· https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JAC/jaca/legalassistanceindex.html
· Army JAG School Legal Assistance Course materials (available at www.jagcnet.army.mil/TJAGSA)

Uniformed Services Former Spouses’ Protection Act

· 10 U.S.C. § 1408

· 32 C.F.R. Part 63

· Army JAG School Legal Assistance Course materials (available at www.jagcnet.army.mil/TJAGSA)

* Veterans’ reemployment rights

· Uniformed Services Employment and Reemployment Rights Act (38 U.S.C. §§ 4301 through 4333, Pub. L. 103-353

· Restoration of Duty from Uniformed Service (5 C.F.R. Part 353 (1996))

· Army’s JA 270, The Uniformed Services Employment and Reemployment Act Guide (available at www.jagcnet.army.mil/TJAGSA)

· www.esgr.org (National Committee for Employer Support of the Guard and Reserve)

Warranty protections

· Magnusson-Moss Warranty Act (15 U.S.C. §§ 2301-12)

· Regulations under Magnusson-Moss (16 C.F.R. Subchapter G)

· Uniform Commercial Code warranty provisions (U.C.C. §§ 2-312 through 2-318)

· Trade Regulation Rule Concerning Sale of Used Motor Vehicles (16 C.F.R. Part 455)

· State warranty laws and “lemon” laws

· National consumer Law center, “Sales of Goods and Services,” (2d ed. 1989 with 1993 cumulative supplement)

· Magnusson-Moss Litigation Manual:  Auto Warranty Cases (2d ed. 1986), published by the Center for Auto Safety

· Army JA 265, Consumer Law Deskbook (available at www.jagcnet.army.mil/TJAGSA) 

General Legal Assistance Matters

· Army Legal Services internet site (available through jagcnet, www.jagcnet.army.mil)
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