Military Claims Act

I.  Overview

A.  Purpose of the Military Claims Act (MCA)

B.  Payable and nonpayable claims

C.  Proper and improper claimants

D.  MCA claims processing procedures

II.  Samples of Behavior
A. Distinguish proper negligence (tort) claims and noncombat activities claims under the MCA

B. Distinguish between claims payable under the MCA within the United States and overseas

III.  References


A.
10 U.S.C. §§ 2731, 2733, 2735.


B.
DOD Directive 5515.3, Settlement of Claims Under 10 U.S.C. §§ 2733 and 2734, as amended, 18 Aug 1965 (established single service claims responsibility)

C.  DOD Directive § 5515.8, Single Service Assignment of Responsibility for Processing of Claims, 9 June 1990.

D.  32 C.F.R. Part 842, Administrative Claims, Subpart F, Military Claims Act, 1 July 1997

E.  AFI 51-501, Tort Claims, 9 August 2002 

F.  AFMAN 51-505, Tort Claims (draft)

IV.  MCA Purpose ‑ to pay for property damage, personal injury or death arising within the scope of employment of military personnel and civilian employees, or incident to  noncombat activities.  10 U.S.C. § 2733(a).


NOTE:  The MCA is purely an “act of grace” to file an administrative claims - it confers no 
right to sue if the claim is denied.  However, see paragraph XIIIC infra.

V.
Claims Payable (AFI 51-501, Para. 3.6)


A.
Negligent or Wrongful Act or Omission (Tort) Claims.



1.
Requires:




a.
Scope of employment of tort‑feasor.




b.
Negligent or wrongful act or omission.



2.
Only applies if Federal Tort Claims Act does not apply (10 U.S.C. § 2733(b)(2)).




a.
Overseas.

b.  Stateside ‑ tort claims of U.S. military members for damage to personal property "incident to service" (usually on‑base).


B.
Noncombat Activity Claims



1.
Requires only causal connection between authorized activity and injury/damage ("whether or not such injuries or damages arose out of negligent or wrongful acts or omissions, unless an exclusion listed in paragraph 3.6 of this chapter applies" AFI 51-501, para. 3.5.2; AFMAN 51-505, para. 3.14)



2.
Definition ‑ "is essentially military in nature, has little parallel in civilian pursuits, and historically has been considered as furnishing the proper basis for payment of claims."  AFMAN 51-505, para 3.14; AFR 112-1, para. 7‑17b.



3.
Examples (AFMAN 51-505, para 3.14.1; AFR 112-1, para. 7‑17b(2)).




a.
Maneuvers and special field exercises.




b.
Practice firing of heavy guns and missiles.




c.
Practice bombing.




d.
Operation of military spacecraft and military aircraft, including sonic booms.




e.
Use of military balloons.




f.
Movement of combat vehicles and other equipment designed for military use.

VI.
Claims Not Payable (AFI 51-501, para. 3.7); major examples:


A.
Claims Payable Under:

1. Federal Tort Claims Act (AFI 51-501, Chap 2)

2. International Agreement Claims Act ("SOFA Claims") (AFI 51-501, Chap 4, Section Section B, AFMAN 51-505, para 3.12)



3.
Foreign Claims Act (AFI 51-501, Chap 4, Section C; AFMAN 51-505, para 3.12).



4.
Air Force Admiralty Claims Act (AFI 51-501, Chap 5, Section Section E, AFMAN 51-505, para 3.12).

5.  National Guard Claims Act (AFI 51-501, Chap 5, Section Section C, AFMAN 51-505, para 3.12).



6.
Military Personnel and Civilian Employees Claims Act (AFI 51-502 Chap 2).


B.
Claims excluded by 28 U.S.C. § 2680 (most FTCA statutory exclusions)


C.
Combat activities of military forces during war.  28 U.S.C. § 2680(j); Koohi v. United States, 976 F.2d 1328 (9th Cir. 1992), cert. denied, 508 U.S. 960 (1993).


D.
Personal injury or death of military personnel or civilian employees "incident to service" (10 U.S.C. § 2733(b)(3)).


E.
Taking of property as by technical trespass or overflight of aircraft.  28 U.S.C. § 1346(a)(2); 28 U.S.C. § 1491(a)(1)


F.
Workers' Compensation claims (paid under FECA or L&HWCA).  10 U.S.C. § 2733(b)(3)


G.
Resulting wholly from the negligent or wrongful act of the claimant.

H. Contract claims (look to the contract)

I.
Discretionary function, AFI 51-501, para. 3.7.18

J.
Not in the best interest of the government, AFI 51-501, para. 3.7.19.

VII.  Proper Claimants (AFI 51-501, para. 3.4)


A.
Citizens and inhabitants of U.S.


B.
U.S. military personnel and civilian employees, but not for personal injury or death incident to service (10 U.S.C. § 1733(b)(3)).


C.
Persons in a foreign country who are not inhabitants of any foreign country.


D.
U.S. states, their political subdivisions, and local governments.


E.
Subrogees (insurers) of proper claimants to the extent they have paid the claim.

VIII.  Not Proper Claimants (AFMAN 51-505, para 3.5)


A.
Governments of foreign nations, their agencies, and political subdivisions.


B.
Agencies and departments of U.S. Government ("interdepartmental waivers")            (AFR 112‑1, para. 18‑10).


C.
Nonappropriated fund instrumentalities.


D.
Inhabitants of  foreign countries.


E.
Subrogees of above claimants.

IX.  Filing Requirements (AFI 51-501, para. 1.3.1)


A.
Within two years after accrued (10 U.S.C. § 2733(b)(1))  ‑ from time the claimant "discovered or reasonably should have discovered the existence of the act that resulted    in the claimed loss."

B.
In writing (10 U.S.C. § 2733(b)(1)) - generally using SF 95.


C.
Sum Certain (AFMAN 51-505, para. 3.5; Claims Clips, 7 January 1992)

X.
Applicable Law (AFI 51-501, paras. 3.9 and 3.10)


A.
Extent of liability (AFI 51-501, para. 3.9; AFMAN 51-505, para. 3.13) and measurement of damages (AFI 51-501, para. 3.10; AFMAN 51-505, para. 3.18)



1.
In United States - law of the place where the act or omission occurred.



2.
In foreign countries.




a.
General principles of American tort law and the pure comparative negligence rule.





(1)
Standard legal publications.





(2)
Very few cases, so in tort situations look to FTCA cases.



3.
Strict or absolute liability never imposed.


B.
Punitive damages are not payable.


C.
Medical or burial benefits paid by U.S. Government are not payable.

XI.  Settlement Authorities (AFI 51-501, para. 2).

NOTE: Authority to PAY depends upon amount can get claimant to accept; authority to DENY depends upon amount claimed.


A.
Secretary of the Air Force:  pay or deny a claim for any amount.


B.
The Judge Advocate General.



1.
Pay ‑ up to $100,000.



2.
Deny ‑ a claim filed for any amount.


C.
Pay up to $25,000/deny a claim filed for any amount.



1.
Deputy Judge Advocate General.



2.
Director of Civil Law (AFLSA/JAC).



3.
AFLSA/JACT (Chief, Deputy Chief, branch chiefs).



4.
AFLSA/JACE Chief and Environmental Torts Branch Chief) - for environmental torts only


D.
SJAs of each Air Force base may pay up to $25,000/deny claims filed for $25,000 or less



E.
Certain claims may only be settled by AFLSA/JACT (AFI 51-501, para. 1.7.5)



1.
Medical malpractice (an SJA may settle claims within settlement authority after receives approval from JACT, but must send closed claim to JACT)

2.  Legal malpractice



3.
On-the-job personal injury or death of an employee of a Government contractor



4.
Admiralty and maritime claims.



5.
Civil Air Patrol (CAP) claims 


F.
Settlement "philosophy."



1.
Claimant can't sue.



2.
Appellate authority usually affirms original decision.



3.
Not an adversarial proceeding like FTCA.



4.
Be "fair/equitable/just."

XII.  Claims Settlement Procedures 


A.
Approving Claims(AFI 51-501, para. 1.9.2).



1.
Settlement agreement required (AFI 51-501, para. 1.9.2.1) See JACT web page for forms.


B.
Denying Claims (AFI 51-501, para. 1.9.3).



1.
In writing.



2.
Registered or certified mail, return receipt requested.



3.
Advise claimant of further rights.

XIII.  Claimant’s Rights (AFI 51-501, para. 1.10.3.4)


A.
Appeal.



1.
In writing.



2.
Within 60 days.



3.
No form prescribed.


B.
Sue Under Federal Tort Claims Act.



1.
Would have to prove tort liability (primarily negligence).



2.
Must file within 6 months of date we mail the denial letter.


C.
No judicial review of agency determinations pursuant to Administrative Procedures Act. Towry v. U.S., 459 F. Supp. 101  (E.D. La. 1978), aff'd per curiam, 620 F.2d 568 (5th Cir. 1980), cert. denied, 449 U.S. 1078 (1981)  However, most circuits recognize that a court could review the settlement of a claim, upon a sufficiently pleaded allegation of a serious constitutional violation "going to the heart of the administrative determination."  See, e.g., Schneider v. U.S., 27 F.3d 1327 (8th Cir. 1994).
XIV.  Practical Considerations , MCA vs. FTCA.


A.
If a claim could be processed under either the MCA or the FTCA, but negligence is not immediately obvious (e.g., sonic booms, aircraft crashes), process the claim under the MCA.



1.
Doesn't require claimant to prove negligence or us to have to find it to pay claim.



2.
The claimant can still sue under FTCA (filing the SF 95 is sufficient for both MCA and FTCA), but will have to show tort liability.


B.
We can make an advance payment up to $100,000 (AFI 51-501, para. 1.18) under MCA but not under FTCA.

C.  Can be a real help for our public relations after a major disaster, such as an airplane crash.

XV.  Summary\Questions and Answers  
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