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I. Overview


A.
Definitions and Characteristics of Private Organizations (POs) and


Nonappropriated Instrumentalities (NAFIs)

 
B.
Classifications of POs and NAFIs 

 
C.
Operating Policies and Restrictions of POs and NAFIs 

  
D.
Establishment and Dissolution 

  
E.
POs and the JER

II. Samples of Behavior

A.  Distinguish nonappropriated fund instrumentalities from private organizations.     

B.  Summarize the tort liability of NAFIs.  

C.  Explain the theories of sovereign immunity asserted by the United States to avoid state taxation and regulation.  

D.  Provide examples of permissible and impermissible PO activities and be able to explain why each activity falls into the appropriate category. 

E.  Describe the various methods a PO may legally raise money on base.  

F.  Explain the level of USAF support that may be provided to a PO.

III. References    

Joint Ethics Regulation, DoD 5500.7-R, 30 Aug 93, change 4, 6 Aug 98  


AFI 34-201, Use of Nonappropriated Funds, 1 Oct 99


AFI 34-204, Air Force Services Logistics Support Program, 1 Dec 97


AFI 34-124, AF Morale, Welfare, & Recreation Advisory Board (AFMWRAB), 25 Jul 94


AFI 34-223, Private Organization Program (PO) Program, 29 Aug 01 


AFI 34-228, Air Force Club Program Procedures, 19 Apr 2001


AFI 34-262, Services Programs & Use Eligibility, 27 Apr 2000 (incorporated IMC 2000-1) 


AFI 51-501, Tort Claims, 1 May 96


AFI 51-602, Board of Officers, 2 Mar 94    


AFI 64-301, Nonappropriated Fund Contracting, 18 Apr 94    


OpJAGAFs & Federal, state and local laws

IV. Private Organizations

A.
Definition:  A self-sustaining special interest group set up by people acting outside the scope of any official position they may have in the federal government. 


B.
 Characteristics



1.
Not entitled to sovereign immunities or privileges.  



2.
Operate on base only with the consent of the installation commander.  



3.
Merely “clubs” the USAF allows to operate on the base.  

C.
Classification:  POs are no longer classified. (Old Type I, II, and III classifications).  


D. Responsibilities



1.
Installation Commander: Authorizes the establishment and operation of a PO when he or she determines it will make a positive contribution to the lives of base personnel.  May delegate the above authorities to the Support Group Commander. 



2. The Director of Services (HQ USAF/SV). The HQ USAF/SV sets policy and provides oversight for POs.   


E. Operating Policies and Restrictions



1. PO names: may not use in its title or letterhead:

a. Name or seal of the DoD.

b. Name, abbreviation or seal of any military department or military service.

c. Seal, insignia, or other identifying device of an Air Force Installation.  

d. The name (or material parts of the name) of any AF NAFI. 

e. Any name, seal, insignia ect. used by any DOD component, program, or location

2. Membership:  Membership or hiring discrimination based on race, religion, creed, color, age, national origin or sex is prohibited.  Cultural or ethnic POs may be established as long as their membership is not restricted on the basis of such discrimination.  

3. Financing:  POs must be self-sustaining.  No direct financial assistance to a PO from a NAFI in the form of contributions, dividends or donations of monies or other assets.  All fund raising ideas must be submitted for review and approval.

a. No more than two fund-raising events per calendar quarter.  

b. When an unofficial activity’s current monthly assets exceed a monthly average   of $1,000 over a 3 month period, the activity must become a PO.

c. POs must use budgets and financial statements; additional detailed financial requirements are listed in the PO guidance handbook.

d. POs must undergo audits and financial reviews; requirements vary depending on amount of gross annual revenues.   

4. Activities: POs may not…

a. Engage in any activity that would prejudice or discredit the US government.

b. Solicit funds or gifts for themselves on AF installations.  However, POs may accept or solicit gifts and donations off-base.  

(1) The PO must clearly indicate they are a PO, not the base or any official part of the Air Force.  

(2) Neither the donor nor the gift can be recognized publicly.  

(3) Recognition can only be made to members of the PO or those present at an event benefiting from the donation/gift.

c. Conduct games of chance, lotteries, raffles, etc.  Exception:  Those POs which are composed primarily of DoD personnel or their family members may conduct raffles on installation on an occasional, infrequent basis (2 per calendar quarter) with approval of installation commander or his designee.  Raffles must be in compliance with state and local law, be for the benefit of DoD personnel or their families, not be conducted in workplace, and during non-duty time.  

d. Sell alcohol.  

e. Do anything that duplicates or competes with the Army and Air Force Exchange Service (AAFES), Services activities, or NAFI.  

f. Fail to comply with all federal, state and local laws that apply to the particular activity.  

g. Allow income to accrue to individual members except through wages.  

Exception:  Installation commander may authorize investment-oriented PO.     

h. Engage in resale activities, except for thrift or museum shop sales or occasional, infrequent sales such as bake sales, carnivals, dances, etc.  Occasional is defined as no more than twice per quarter. 

i. Operate amusement or slot machines or conduct games of chance, lotteries, raffles, or other gambling type activities except as specifically permitted under AFI 34-223 para 10.16 (raffle exception for organizations composed primarily of DOD members and their families.     

5. Insurance:  Each PO must have adequate liability coverage for personal injury and property damage that may arise as a result of the activities of the PO.  The SJA will advise on the amount  of insurance commensurate with the risks present.  Special events that increase risk may require increased insurance coverage.  

F. Establishment and Dissolution 

1. Prospective PO submits written constitution/documentation through the Services Squadron CC or Division Chief, and the SJA to the installation commander.  

2. Constitution must contain:

a. Nature, function, classification, objectives, membership eligibility, and sources of income of the PO.

b. Notify all members of their personal financial responsibility.

c. Describe the responsibilities of PO officers for asset accountability, liability satisfaction, and sound financial and operational management.

d. Provide specific guidance on how to dispose of residual assets remaining in the PO treasury after satisfaction of outstanding debts.

e. Must be updated every two years or when there is a change in the purpose of the PO or in officers.  

3. Installation commander may authorize the PO to operate on base if:

a. Provisions of AFI 34-223 and other applicable laws are satisfied  and

b. Installation commander determines the PO will make a positive contribution to the lives of base personnel.  

4. Dissolution - When a PO no longer makes such a contribution, the commander will notify the PO, in writing, that its authorization is withdrawn.  The commander may also withdraw authorization for any other just cause, such as failure to comply with requirements of the regulation.    

G. Private Organizations and the Joint Ethics Regulation (JER), DODD 5500.7-R 

1. Generally, must participate in POs in personal capacity, and not imply government endorsement.  

2. May participate in an official capacity if liaison would further significant and continuing DoD interests.  (JER 3-201)

3. Support provided to POs OK when Commander determines that:  

a. It is impartially provided  (JER 3-204), 

b. It furthers legitimate DoD interest   (JER 3-211); and 

c. DoD is willing to provide similar support to other  similar events.  (JER 3-211)      

V.  Nonappropriated Fund Instrumentalities  (NAFIs)                           


A.
 Background



1.
AFI 34-201, Use of Nonappropriated Funds (NAFs), 25 Jul 94



2.
Representative Activities:




a. Base Exchange




b. Aeroclub




c. Golf Course                  


B.
 Definitions

1.
Nonappropriated Funds (NAFs):  Assets, including cash, generated by Air Force personnel through participation in Services Squadron Activities.  




a.
Funds not derived from taxation and not subject to Congressional appropriation.  

b.
Government funds whose use is controlled by Air Force instructions.  Not treasury funds.  

2.
Nonappropriated fund instrumentalities (NAFIs):  DoD fiscal and organizational entities that exercise control over NAFs and furnish or assist other DoD organizations in providing services.  




a.
Creatures of  regulations/instructions.  




b.
Legal status:  instrumentalities of the Government.                

3.
Services Activities:  All the activities, programs, and services designed to insure the mental and physical well-being of Air Force personnel.   

a.
Officially recognized leisure time activities contributing to mission accomplishment and effectiveness through improved quality of  life.  

b.
Support comes from both appropriated and nonappropriated funds, although appropriated funds are becoming increasingly unavailable for NAFI use.  

C.  Organization     



1. Categorization (AFI 34-201); NAFIs are categorized to:




a.
assist in their control, administration, and management;




b.
ensure some degree of uniformity and standardization;

c.
promote an understanding of the relationships they have to the activities they support; and 




d.
identify the degree of appropriated fund support available.



2.
Categories:

a.
CAT A - Mission support programs:  Programs that must be provided at all installations except in extenuating combat  circumstances.  (e.g., gyms, pools, libraries)

b.
CAT B - Basic Community Support Programs:  Programs that aren’t mandatory yet need significant appropriated fund support.  (e.g., outdoor recreation areas, sports programs, bowling)

c.
CAT C - Revenue Generating Programs:  Self-sustaining NAFI programs (e.g., AAFES, golf courses)



3.
Successor NAFI Principle. 

a.
NAFIs are established through the successive delegation of authority through command channels.  Each NAFI must have a successor NAFI at either the base,  MAJCOM, or HQ USAF level.  

b.
Ensures responsible, responsive, and solvent NAFI financial administration.  

c.
Successor NAFI principle involves functional relationship between NAFIs as follows:  

1) provides initial assets;

2) acts on requests for support or assistance;

3) receives or directs residual asset distribution of dissolved NAFIs and ensures all debts are settled; 

4) requests transfer of cash assets surplus for foreseeable needs of subordinate NAFIS; and 

5) receives or redistributes excess assets as authorized for the type of NAFI involved.  


D.
NAFI Boards, Councils, and Advisory Committees.

1.
Acts for the Chief of Staff in establishing and ruling on NAF and NAFI policies and practices 

2.
NAFI Councils:  Assist commanders at MAJCOM, base, or unit levels in their NAF management responsibilities.  




a.
Single NAF council for one or more NAFIs at base level.




b.
The following must be voting members of a base level NAF council:  





1) Wing or Support Group Deputy Commander (Chairperson).





2)
Comptroller.





3)
Services Squadron Commander.





4)
Senior Enlisted Advisor.





5)
Two additional members, one of which must be enlisted.    




c.
The SJA and base contracting officer are mandatory non-voting  members.  

d.
Council services all base-level NAFIs other than Chaplain funds, base restaurant funds, civilian welfare funds, base exchange funds, and  other specifically exempted funds.





1)
Meets at least quarterly.





2)
Minutes are taken at meetings.

3)  Council’s actions are not effective until the minutes are approved by the installation commander.  


E.
Major Commander’s NAFI Responsibilities.



1.
Command supervision over all NAFIs.



2.
Approves/disapproves/dissolves NAFIs.  



3.
Redistributes excess NAFI funds.


F.  Installation Commander’s NAFI Responsibilities.      

1.
Supervises and administers the establishment, operation and dissolution of installation NAFIs.  



2.
Requests MAJCOM approval to establish base level NAFIs.  



3.
Appoints custodian and NAFI council.



4.
Approve, disapproves, or amends council meeting minutes and other council actions.  

 

5.   Ensures compliance with Joint Ethics Regulation.



6.
Approves annual budgets, financial plans, and fees and charges.



7.
Redistributes excess NAFI assets.      


G.
Custodian



1.
Manages NAFI and is responsible for protecting, accounting for, and using NAFs.

2.
At base level, the single custodian for all NAFIs served by the nonappropriated fund financial management branch (NAFFMB) is the Resource Management Flight Chief under the Services Squadron.

VI. Basic NAFI Policies and Practices  


A.
Use of NAFs.  



1.
No individual or group has any right of ownership in any NAFI assets.

2.
Benefits accrue to persons through their participation in NAFI activities and programs.  


B. Appropriated Funds may be used when authorized and available.  

C.
NAFI expenditures are budgeted and disbursed according to AFI 64-301, Nonappropriated Fund Contracting, 18 Apr 94.   

D.
Unauthorized activities of NAFIs.  NAFIs will not engage in any of  the following:  



1.
Showing movies.  



2.
 Sponsoring, conducting, or allowing gambling activities.  This does not apply to:  




a.
Bingo or Monte Carlo events as authorized by AFI 34-228




b.
Slot machines and gambling machines overseas with Air Force services approval.   


E.
Resale Activities, Fees, Service Charges and Dues.  



1.
AAFES is the primary source of resale merchandise and services.

2.  Other NAFIs may engage in resale activities only when the goods or services are directly related to the NAFI’s purposes and functions and when the installation commander has determined AAFES cannot  meet the specific resale requirement in a responsive manner.

3.
Commanders must not permit resale activities to extend patronage privileges to those outside of the intended market.

4.
Fees, service charges, and dues collected to defray operating costs and to fund programs supported by a NAFI.  Setting of these amounts is a basic budgetary process requiring close base NAFI  scrutiny.  




a.
Fees should be kept as low as possible, and 




b.
MAJCOM’s may impose maximums on fees or dues to be charged.  


F.  NAFI Employees

1.  May be paid by NAFs if appropriated funds are not available or if prohibited by law or directive.  

2.
At base level, NAFI Civilian Personnel Office is focal point for all NAF personnel administration matters.  



3.
Status:  




a.
Federal employees within the DoD, but 




b.
Not civil servants.  




c. 
Still require ethics training under DOD 5500.7-R

4.
Exclusive remedy for job related injuries is the Longshore and Harbor Worker’s Compensation Act, 33 U.S.C. Sec 901.


G.
Taxes



1.
NAFIs must collect, report, and pay all federal taxes required by law.  

2.
In the U.S., NAFIs selling alcoholic beverages must have appropriate occupational tax stamp for wholesale or retail dealers.  

3.
As instrumentalities of the U.S., NAFIs have the same immunities from state and local taxes as the rest of the federal government.  However, the procedures for withholding and paying NAF employee state and local income taxes will conform to the policy applicable to appropriated fund employees of the Air Force at the same location.  

4.
NAFIs are usually exempt from foreign duties and taxes.  

H.
Fund Raising Events:  

1.  NAFIs may sponsor such events on AF bases to support activities and programs related to the purpose of the base NAFIs.  



2.
Base CC appoints a special advisory committee.  

3.
Such events will NOT be used to raise funds for national or local charities, foundations, or similar organizations.  


I.
Torts

1.
Waiver of sovereign immunity:  Federal Tort Claims Act (FTCA), 

28 U.S.C. Sec. 2671-80.  

a.
Coverage:  Torts committed by “an employee of the government while acting within the scope of employment.”




b.   Judicial interpretation:  Torts of NAF employees are covered by the FTCA.  



2.
Processing of claims.  




a.
AFI 51-501, Tort Claims, 1 May 96

b.
A special administrative restriction is that all claims and judgments must be paid from NAF sources, if available.

J.
Contracts.



1.
Individual assets of NAFI members are not liable for its debts.



2.    Sovereign immunity is generally not waived, but

a.  1970 Amendments to the Tucker Act say contracts of the exchange service are contracts with the United States, therefore, sovereign immunity is withdrawn from those contracts.  

b.  Other NAFIs:  sovereign immunity still applies, but contractors can go to the Armed Services Board of Contract Appeals.



3.
Custodian is the contracting officer for the NAFI.  


K.
Dissolution of NAFIs:  



1.
Authority for continuance may be withdrawn by the chartering official:  




a.
Upon recommendation of the commander concerned;




b.
Upon insolvency;




c.
If there is no need for its continuance;




d.
If it’s in the best interest of the Air Force; or

e.
At the discretion of, or when otherwise authorized by, the Air Force Services Advisory Board for NAFIs under its  jurisdiction.
2.
On dissolution, successor NAFIs receive the residual assets and are responsible for payment of any remaining indebtedness.  (AFI 34-204, AF Services Logistic Support Program, 1 Dec 97)

VII.  Summary\Questions and Answers
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