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Lesson Objective

This section discusses different types of investigations that must be familiar to the Judge Advocate at his or her duty station.  They must understand the basic nature of each type of investigation and comprehend the privileges associated with each.

Samples Of Behavior 

1.  Identify which investigations create privileged reports of investigation.

2.  Explain why certain reports of investigation are privileged, while others are not.

3.  Defend the propriety of privileged information in an investigation.

4.  Identify the various investigation reference sources.

5.  Comprehend the privileges associated with each type of investigation.

Overview


I.  Inspector General Investigations


II.  Senior Official Investigations


III.  Commander Directed Administrative Investigations


IV. 
Safety Investigations


V.  Accident Investigations


VI.  Flying Evaluation Boards


VII.  Other Investigations

References

These references are provided for your future research purposes.   


A.  AFI 90-301, Inspector General Complaints, 30 Jan 01


B.  AFI 90-301, Inspector General Complaints, Chapter 3 (Senior Official Investigations), 30 Jan 01


C.  AFI 91-204, Safety Investigations and Reports, 11 Dec 01


D.  AFI 51-503, Aircraft, Missile, Nuclear and Space Accident Investigations, 5 Apr 00
E.  AFI 11-402, Aviation and Parachutist Service, Aeronautical Ratings and Badges,             1 Sep 97 
I.  Inspector General Inquiries and Investigations


A.
Authority.  Conducted pursuant to AFI 90-301, Inspector General Complaints, 30 Jan 01.



1.  “Inquiries” and “Investigations” are terms of art, which invoke different procedures.

2.  Each command level has its own Inspector General (IG).


B.
Purpose.
1.  Investigates allegations against Air Force personnel, programs or organizations that are either made to the IG or directed or initiated within IG channels.



2..Complete and impartial.

3.  DOES NOT investigate matters which can be resolved through more appropriate channels:

a.  Criminal misconduct should be referred to the Air Force Office of Special Investigations (AFOSI) or Security Forces (SF).

b.  Criminal appeal process.

c.  Chain of command.




d.  Article 15 appeal process.


C.
Procedures.
1.  Conducted by a single officer appointed, in writing, by the Inspector General.

2.  Investigating officer should consult with judge advocate prior to beginning duties.  Judge advocate should advise about:

a.  Sworn summarized or verbatim testimony.

b.  Rights advisement.




c.  Confidentiality, anonymity, and Privacy Act concerns.



3.  Witnesses.

a.  Must be advised of nature of investigation/inquiry, and, if applicable, their right to counsel and to remain silent.




b.  May not refuse to answer questions unless they invoke their rights.

c.  Confidentiality may be granted, but only when information cannot be obtained by other means.

4.  Sexual harassment complaints and investigations.  The National Defense Authorization Act for Fiscal Year 1998, § 591, establishes deadlines for processing sexual harassment complaints and investigations.  Within 72 hours of receipt of a complaint, the commanding officer must:  (1) forward the complaint to the next superior officer in the chain of command who is a GCM convening authority; and (2) commence an investigation into the complaint.  The investigation should be completed within 14 days after being ordered, and to the extent practicable, a final report must be submitted to the GCM authority within 20 days from commencement of the investigation.  If these deadlines cannot be met, a status report must be submitted.  A definition of the term "sexual harassment" as used in this provision, is provided.

D.  Standard of Proof.  Preponderance of the evidence.


E.  Report.  

1.  Reports created under AFI 90-301 are generally privileged, but portions may be releasable. Release of information is governed by DOD Regulation 5400.7/Air Force Supplement, DOD Freedom of Information Act Program, 22 Jul 99, and AFI 33-332, Air Force Privacy Act Program, 8 Nov 00. Release/Denial authority is at Major Command.



2.  Findings, Conclusions, and Recommendations.

a.  Appointing authority will specify whether investigating (or inquiring) officer is to make conclusions or recommendations. 




b.  Segregate findings, conclusions and recommendations.

3.  Specific format is required (see AFI 90-301, Attachments).



4.  “For Official Use Only” document. 

II.  Senior Official Investigations

A.
Authority.  Conducted pursuant to AFI 90-301, Inspector General Complaints, 12 Aug 99 (see IC 2000-1), Chapter 3; DoDD 5506.6, Investigations of Allegations Against Senior Officials of the Department of Defense.


B.
Purpose. 

1.  Quickly resolve allegations against senior officials.

a.  Senior Official:  Any active duty, retired, reserve, or air national guard officer in  grades of O-7 select (brigadier general) and above, current and former civilian employees above the grade of GS or GM-15, current or former members of the Senior Executive Service (SES), and current and former civilian presidential appointees.

b.  Allegation:  Anything not obviously frivolous, which if true would constitute:




(1)  A violation of:





(i)  criminal law





(ii)  the Joint Ethics Regulation





(iii)  the Anti-Deficiency Act





(iv)  civilian personnel policies

   



(v)  provisions on discrimination or substance abuse.

(2)  An abuse of authority, especially when an element or personal benefit accrues to the official, family or associate.





(3)  Fraud, waste or abuse.





(4)  Reprisal.





(5)  Misconduct by a medical provider negatively affecting clinical privileges.





(6)  Racial, ethnic, sex, age, religious, color, national origin, or sexual harassment.

(7)  Catchall:  Any matter that may reflect adversely on the senior official’s judgment or ability to perform at present or next higher grade.



2.
Avoid adverse publicity that can undermine public confidence.

C.
Procedures.  Same as other IG investigations except there are more extensive reporting requirements.  Senior official investigations must be reported:



1.  To the Secretary of the Air Force Inspector General within 5 workdays.

2.  Through the chain of command. AFI 90-301 requires immediate notification of the MAJCOM, FOA, DRU or NGB commander when allegations are made against a senior official, colonel, colonel selectee or GM-15, if the allegations are not obviously frivolous and which, if true, would constitute misconduct, or improper or inappropriate conduct as defined in attachment 1.  The MAJCOM, FOA, DRU or NGB will, in turn, notify SAF/IGQ.



3.  Everyone will want/need to know.


D.  Standard of Proof.  Preponderance of the evidence.  


E.  Report.  Same as for other IG reports.

III.  Commander Directed Administrative Investigations

A.
Authority.  Commanders have the inherent right, based upon military custom and tradition, to direct an inquiry or investigation into matters within their command or jurisdiction (individual conduct, operations, etc.) unless preempted by higher authority.

See also US Constitution, Article II, Section 2; 10 U.S.C. §§ 161 – 168; 10 U.S.C. §§747, 750; 10 U.S.C., Chapter 47, UCMJ; 10 U.S.C. § 8067; 10 U.S.C. § 8074; 10 U.S.C. §§ 8579, 8581; 18 U.S.C. § 1382; 50 U.S.C. § 797; Joint Publication 0-2, Unified Action Armed Forces (UNAAF); AFI 51-201, Administration of Military Justice; AFI 51-202, Nonjudicial Punishment; AFI 51-604, Appointment to and Assumption of Command. 

B.  Purpose.  Commander directed investigations are for the purpose of ensuring mission capability of the unit.

C.  Procedures.  A commander may appoint an Investigating Officer (IO) from unit.  There is no required investigative format or other technical requirements, but the IO may use AFI 90-301 as a guide.

· SPECIFICALLY PROHIBITED from citing AFI 90-301, Inspector General Complaints, as authority (as it undermines inherent right).

D.  Standard of Proof.  There is no specified standard of proof for review but the evidence should be reviewed with an eye toward how it will be used (e.g. higher standard of proof for investigations that are likely to become part of court proceedings).


E.  Report.  



1.  JA coordination and review always advisable, but not required.

2.  No specified format for report.

3.  NOT privileged.

4.  “For Official Use Only.”

IV.  Safety Investigations

A.  Authority.  Conducted pursuant to AFI 91-204, Safety Investigations and Reports, 

29 Nov 99 (see IC 2001-1, IC 2001-2).  See also AFI 51-503, Aircraft, Missile, Nuclear and Space Accident Investigations, 5 Apr 00.

B.  Purpose.  The sole purpose of a safety investigation board is to determine the cause of an accident to prevent future mishaps and recurrences of a similar nature.  All types of mishaps are investigated, including aircraft and missile accidents.  Mishaps are categorized by the environment in which they occur and the severity of the mishap increases with the estimated amount of damage, injuries or fatalities sustained, and the equipment involved (aircraft, missiles, nuclear weapons, environmental spills, etc.)  Chapter 3 of AFI 91-204 defines the categories of mishaps that must be investigated, as well as excludes certain incidents from safety investigations.

C.  Procedures.  

1.  Composed of a board of officers appointed by major command (MAJCOM) commander.

2.  The Safety Investigation Board (SIB) has priority, but a safety investigation may be conducted simultaneously (although separate) with an accident investigation.  Under very rare circumstances and with advanced coordination, a SIB may be waived in favor of an Accident Investigation IAW AFI 51-503.

3.  Legal advisor attends witness interviews to make sure the advice and questions to the witnesses are proper.  

D.  Standard of Proof.  Clear and convincing evidence.

E.  Report.  Format for the safety report is addressed in Chapter 5, AFI 91-204.  


1.  The safety report consists of two parts.




a.  Part I is factual.

    


b.  Part II contains the Board’s or Investigators' analysis.



2.  Privilege:

a.  Part I is not privileged but is "For Official Use Only." Sanitized factual information in Part I of the report is given to the Accident Investigation Board convened under AFI 51-503.




b.  Part II of the Report is Privileged.



(1)  “Through full privilege comes full disclosure.” 



(2)  Witnesses may be given a promise of confidentiality.




(a)  Witnesses are not sworn.




(b)  Polygraph examinations are prohibited.




(c)  Art. 31 and 5th Amendment rights are not given.



(3)
May NOT be used in litigation.

(a)  See:  United States v. Reynolds, 345 U.S. 1 (1952); Machin v. Zuckert, 316 F.2d 336 (D.C. Cir. 1963) cert.denied 375 U.S. 896 (1963); Brockway v. Air Force, 518 F. Supp. 1184 (8th Cir. 1975).

(b)
 U.S. Attorney is barred from using the report in litigation against the Air Force, even when the information is favorable. 



(4)
Freedom of Information Act Requests.

(a)
 As a general rule, information held by the U.S. must be released to the public upon request unless the information is exempt from disclosure.

(b)
 Part II of the report is covered by exemption 5 of the FOIA.  United States v. Weber Aircraft Corp., 465 U.S. 792 (1984).

(c)
 Release and denial authority is Air Force Safety Center, Kirtland AFB NM. 

V.  Accident Investigations

A.
Authority.  Convened pursuant to AFI 51-503, Aircraft, Missile, Nuclear and Space Accident Investigations, 5 Apr 00.

B.  Purpose.  

1.  Accident investigation boards are used to gather all available information into a releasable report that may be used:



a.  To settle claims.



b.  For litigation.



c.  For disciplinary and/or adverse administrative action. 



d.  Any other purpose other than mishap prevention.

2.  Accident investigations are required when there is:

a.  Class A mishap as defined in AFI 91-204, Safety Investigations and Reports;

b.  There is probable high public interest;

c.  All suspected cases of Friendly Fire;


C.  Distinctions between Safety Investigations and Accident Investigations, AFI 51-503

	
	Safety Investigation
	Accident Investigation

	Regulation
	AFI 91-204
	AFI 51-503

	Purpose
	Accident prevention
	All purposes

	Status
	Part I not privileged.  Part II privileged.  Part I provided to AIB
	Not Privileged; entire report is publicly disclosed

	Format
	Two part report
	Single report

	Contents
	Facts, findings, causes, and recommendations
	Facts and statement of opinion as to the cause(s) of the accident and/or factors that substantially contributed to the accident.  No recommendations

	Published Minority Opinion Allowed?
	Yes
	No


D.  Procedures.  

1.  COMPOSITION OF BOARD:  The MAJCOM commander appoints board members in Class A mishaps.  Members include:

a. Rated officers qualified in aircraft involved but NOT from the unit that experienced the mishap;

b.   Senior to person(s) who may be subject to disciplinary proceedings or adverse        actions as a result of the investigation;

c. Legal advisor (nonvoting) that is to ensure full compliance with AFI;

d. Technical advisors (nonvoting) to provide technical expertise, if required.


2.  Duties.

a.  The AIB president should proceed to the accident site as soon as practicable but NLT 48 hours after arrival of the SIB.

b.  The accident board may be convened prior to completion of the safety board but must not interfere with the safety board.  The accident board can have access to a sanitized version of Part I of the safety board report but CANNOT have access to Part II.

c.  Legal Advisor examines Part I of the SIB Report prior to review by the AIB president to ensure it does not contain privileged safety information.



d.  Witnesses.




(1)  Safety Board has priority over interviewing witnesses.




(2)  Witnesses are administered an oath




(3)  Advisements.

(a) Witnesses should be told that their testimony may be used in adverse actions, litigation and claims.

(b) Article 31, UCMJ, rights should be provided if witness is suspected of a criminal offense.




 (4)  A judge advocate, if appointed, needs to be present during witness interviews.

e.  DO NOT dispose of wreckage without permission from AFLSA/JACT (Tort Claims and Litigation Branch).

E.  Standard of Proof.  Clear and convincing evidence.

F.  Report.  Chapter 8 provides details on completion of the report.

1.  Evidence must be reviewed for completeness.  



2.  A factual and thoroughly comprehensive summary is required.

3.  An investigation MUST, depending upon the weight of the evidence, state the cause or contributing factors.




a.
May not be used as evidence in a court proceeding.




b.
Remedies/recommendations are not included.




c.  NOT privileged.

VI.  Flying Evaluation Boards.

A.
Authority.  Convened pursuant to AFI 11-402, Aviation and Parachutist Service, Aeronautical Ratings and Badges, 1 Sep 97, Chapter 4 and Attachments 16-27.

B.  Purpose.  A Flying Evaluation Board (FEB) may be convened to completely review rated status when performance of a member with an aeronautical rating is suspect.

1.  AERONAUTICAL RATINGS:  pilot, senior pilot, command pilot, navigator, senior navigator, master navigator, observer, senior observer, master observer, flight surgeon, senior flight surgeon, chief flight surgeon, or astronaut.

2.  No inherent right to remain on flying status.

3.  Administrative action designed to remove for cause—not punitive and not a substitute for UCMJ action.



4.
Causes to convene.




a.
Extended periods of disqualification.




b.  Failure to meet training standards.




c.  Failure of annual physical examination.




d.  Lack of proficiency.

e.  Lack of judgment.

f.  Intentional violations of flying regulations.

g.  Habits, traits or characteristics that make it undesirable to keep the officer in flying duties.  May include:

(1)  Suspected fear of flying.

(2)  Chronic airsickness without organic or psychiatric pathology.

(3)  Attempts to limit rated service.

C.  Procedures.
1.  Convened by flying unit commander (at wing level).



2.  Composition:

a.  At least three rated voting members that are the best-qualified, most senior officers available.  Must be senior in rank to the respondent.

b.  Rated recorder (without vote) responsible for presenting evidence.

c.  Legal advisor (without vote) that advises on procedural matters and ensures fair, impartial hearing.

d.  Flight surgeon (without vote) advisor if medical issues involved.



3.  Non-adversarial.

4.  Respondent’s Rights.  The Respondent is not entitled to the full due process rights found in AFI 51-602, Boards of Officers, 2 Mar 94.  Respondent is entitled to:




a.  Counsel.




b.  Written notification.




c.  Review of evidence.




d.  Challenge Board members for cause.




e.  Be present at all hearings.




f.  Call and cross-examine witnesses.




g.  Testify on own behalf.



5.
Evidence

a.  Best evidence rule:  “…all reasonable evidence must be examined….”  AFI 11-402, paragraph 4.4.8.

b.  Board president decides admissibility.  No formal rules of evidence apply.  AFI 11-402, paragraph 4.4.11.

c.  A legal advisor will usually be appointed to assist the Board president with questions of admissibility.

D.  Standard of Proof.  Supported by substantial evidence--not beyond a reasonable doubt or preponderance of the evidence.


E.  Report.

1.  NOT privileged.



2.  Should follow outline in AFI 11-402, Attachment 27.

VII.   Other Administrative Investigations

There are a variety of other types of investigations that judge advocates encounter.  These include:

1.
AFI 71-101, Criminal Investigations, V. 1 (investigations conducted by Air Force Office of Special Investigation (OSI)), 1 Dec 99.



2.
AFI 31-206, Security Police Investigations, 1 Dec 96; IC 2001-1, 21 Aug 00



3.
AFI 36-2910, Line of Duty (Misconduct) Determination, 15 Aug 94.

4.
AFI 36-1201, Discrimination Complaints, 25 Jul 94 (EEO Complaints by civilian employees).

5.
AFI 51-904, Complaints of Wrongs Under Article 138, Uniform Code of Military Justice, 30 Jun 94.
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