Deployment Claims

I. Overview

A. Claims processing in a deployed situation.

B. Single-Service claims processing.

C.
Applicability of the Foreign Claims Act (FCA) and the International Agreements Claims Act (for "SOFA claims").

C. The Foreign Claims Act.

D. International Agreement (SOFA) claims.

E. Comparison of FCA/IACA.

II.
Lesson Objectives

 

A. Comprehend the role of the claims officer in a deployed situation.

B. Comprehend the purpose of single-service claims processing.

C. Distinguish between foreign claims and international agreement claims.

III. References

A. DOD Directive 5515.3, 18 August 1965, Settlement of Claims under 10 U.S.C. 2733 and 2734, as amended.

B. DOD Directive 5515.8, 9 June 1990, Single-Service Assignment of Responsibility for Processing of Claims.

C. AFI 51-501, Tort Claims.



D.
AFMAN 51-505, Tort Claims Manual (Draft).

IV.
Claims Processing in a Deployed Situation


A.
Your claims role in a deployed situation



1.
Foreign or SOFA claims




a.
More than likely, you will not be a foreign claims commission (FCC), especially on a short-term deployment.




b.
Therefore, your primary responsibilities will be to investigate, collect information, 



and report to the appropriate foreign claims commission (may be Air Force, 





Army, or Navy)




c.
Find out who is FCC and his/her telephone number before you deploy (how? call 




AFLSA/JACT, Frances Adams, DSN 426-9055) because the FCC can make an 




emergency payment (or authorize you to) which may make the difference between 



leaving a military member in a foreign jail or bringing them home with the unit.



2.
Solatium claims




a.
Guidance is in ¶5.20, AFMAN 51-505, Tort Claims Manual (Draft).




b.
 Intended to express immediate condolences, sorrow, etc. that we have done 





something bad to a local.  They can still file a claim.




c.
Paid in cash out of unit O&M funds.




d.
ONLY exist in Japan, Korea, and Thailand - do not pay or offer to pay in any 





other country until you run it by JACT.



3.
Personal property claims.  Chapter 2, AFI 51-502




a.
Don’t pay in a deployed situation - the GIs can’t cash the government check and 




rarely can replace the damaged/lost/stolen item.  Tell them to report any theft to 




the SFs, retain their evidence and file when they get back to their home base.




b.
If no underwear or uniform, try to replace in kind from unit supply items.

V.
Single‑Service Claims Responsibility

A.
References



1.
DOD Directive 5515.3, 18 August 1965, Settlement of Claims under 10 U.S.C. 2733 and 2734, as amended

2. DOD Directive 5515.8, 9 June 1990, Single-Service Assignment of Responsibility for Processing of Claims

3. Paragraph 4.2, AFI 51-501, Tort Claims



4.
Chapter 1, Section B, AFMAN 51-505, Tort Claims Manual (Draft)


B.
Air Force countries and appropriate MAJCOMs (Atch 2, AFMAN 51-505 (Draft))



Australia ‑ PACAF





Morocco ‑ USAFE



Azores – ACC







Nepal ‑ PACAF



Canada ‑ SPACECOM/AFLSA


Norway ‑ USAFE

  

Cyprus ‑ USAFE






Oman ‑ CENTAF

  

Denmark ‑ USAFE





Pakistan ‑ CENTAF



Egypt ‑ CENTAF






Saudi Arabia ‑ CENTAF



France – USAFE






Tunisia - USAFE



Greenland ‑ SPACECOM/AFLSA

Turkey ‑ USAFE



India – PACAF






United Kingdom – USAFE



Iraq – CENTAF






Unassigned USCENTCOM/USSOC



Japan ‑ PACAF







countries



Luxembourg ‑ USAFE


C.
If responsibility not established, can be assigned by appropriate Unified Command (EUCOM, PACOM, CENTCOM)


D.
Applies to all claims except Art. 139 claims (Chap. 6, AFI 51-502), personnel claims (Chap. 2, AFI 51-502), and solatium claims (¶5.20, AFMAN 51-505 (Draft))


E.
Navy "Forces Afloat" claims. DOD Dir. 5515.8; ¶1.4.3, AFMAN 51-505 (Draft)



1.
For non-scope claims caused ashore (usually in a port)



2.
Maximum payment of $2500



3.
Not subject to single-service claims jurisdiction

VI.
Applicability of the Foreign Claims Act (FCA) and the International Agreement Claims Act (IACA)


A.
NATO member countries, Partnership for Peace (PfP), Australia, Japan, and Korea



1.
Use the International Agreement Claims Act ("SOFA Claims") for in-scope acts.



2.
Use the Foreign Claims Act for non-scope acts.


B.
Everywhere else outside the United States, its territories, and possessions



1.
Use only the Foreign Claims Act (IACA has no applicability)

VII.
Foreign Claims Act, 10 U.S.C. §2734 (Section C, Chapter 4, AFI 51-501 and Chapter 5, AFMAN 51-505 (Draft))

A. Purpose: " to promote and maintain friendly relations through the prompt settlement of meritorious claims."  10 U.S.C. §2734(a).

1.
Interrelationship with Foreign Criminal Jurisdiction (FCJ)



2.
Can solicit claims (not usually the case)



3.
Do not confuse foreign claims with solatium claims, which are paid by local custom in only a very few countries (Japan, Korea, Thailand) out of O & M funds (¶5.20.1.1, AFMAN 51-505 (Draft)) (Japan - see USFJ Policy Letter 30-2; Korea - see USFK Reg. 526-11)



4.
Crucial for those involved in an exercise (JAGs or not) to investigate all reports of damages/death and advise the appropriate claims office (which may be in another country) before returning to the United States.


B.
Payment criteria 



1.
Causation, not negligence (¶4.13)




a.
Noncombat activities - same principles as in Military Claims Act (essentially military activities which have been traditionally viewed as furnishing proper basis for payment) (e.g., sonic booms, aircraft crashes, maneuver damages)





NOTE:  Under NATO, PfP, Australia, Japan and Korea SOFAs, these will be handled as "SOFA" claims, not under FCA.




b.
Act of military member or civilian employee



2.
Scope of employment applicable only if tortfeasor was an indigenous employee, POW, or interned enemy alien (¶4.14)



3.
Applies outside the U.S., its territories and possessions (¶4.12)



4.
Two year statute of limitations (10 U.S.C. §2734(b)(1); ¶4.9)


C.
Claimants



1.
Proper (¶4.10)




a.
"Any foreign country or any political subdivision or inhabitant of a foreign country."  10 U.S.C. §2734; ¶5.2, AFMAN 51-505 (Draft))





(1)
Inhabitants of a foreign country who are foreign nationals





(2)
Foreign companies and business entities





(3)
Foreign governments and their political subdivisions

b. U.S. corporations with a place of business in the country where the claim arose

c. U.S. nationals (EXCEPTION: excludes as proper claimants those persons residing in a foreign country primarily because they are employed or sponsored by an employee of the U.S., or employed or sponsored by an employee of a U.S. civilian contractor performing a contract with the U.S.)




d.
Foreign military personnel and/or their survivors for property loss or for injury or death that did not occur during joint military operations, or is otherwise not incident to the active duty of the claimant.



2.
Not proper (¶4.11)




a.
Insurers and other subrogees




b.
Dependents accompanying either U.S. military or civilian employees




c.
Civilian employees of U.S., including local inhabitants, injured in scope of employment (remedies: Federal Employees Claims Act [for GS employees] or Longshore & Harbor Workers Claims Act [for NAF employees] )




d.
Foreign military personnel or their survivors for death or personal injury arising incident to service




e.
National governments, including their citizens and corporations, which are engaging in armed conflict with the U.S. or its allies.




f.
U.S. tourists, unless they are an inhabitant of a foreign country


D.
Claims



1.
Payable (10 U.S.C. §2734(a); ¶5-11, AFMAN 51-505 (Draft))




a.
Death




b.
Personal injury - does not include "moral damages"




c.
Property damage



2.
Not payable - number of categories (¶4.15; ¶5.12, AFMAN 51-505); significant are:




a.
SOFA claims, whether paid or denied




b.
Private contractual relationships between U.S. personnel and third parties





(1)
Payment of leases





(2)
Public utilities





(3)
Hiring of domestic servants





(4)
Private debts




c.
Resulting from an act of United States Armed Forces in combat (but may pay if caused by accident or malfunction of U.S. aircraft, including ordnance, "preparing for, going to, or returning from a combat mission"- 10 U.S.C. §2734(b)(3))





(1)
Grenada - "one-time good deal" using USAID funds





(2)
Panama - no USAID funds, so no combat claims paid





(3)
Desert Storm, Bosnia, Kosovo - not paid




d.
Based on the negligence of a concessionaire or other independent contractor




e.
Arising out of personal activities of family members, guests, servants, or pets of members and employees of the U.S. Armed Forces




f.
Attorney’s fees, punitive damages, a judgment or interest on a judgment, or bail or court costs




g.
Based solely on compassionate grounds or a bastardy claim


E.
Applicable law (¶4.16)

1. "Law and standards (of care)" of country where incident occurred



2.
Do not deduct compensation from collateral sources except payment from an insurance policy for which a U.S. military member (or civilian employee?) has paid


F.
Settlement authorities (Foreign Claims Commissions) (¶4.7)



1.
Usually staff judge advocates or AFLSA/JACT personnel




a.
Varying settlement authorities 





(1)
Base level usually can pay or deny up to $25,000



2.
FCCs appointed by higher-level settlement authority (¶4.8)




NOTE:  SETTLEMENT AUTHORITY ONLY APPLIES TO ACTS ARISING IN FOREIGN COUNTRIES FOR WHICH THE AIR FORCE HAS SINGLE SERVICE CLAIMS AUTHORITY OR FOR WHICH NO OTHER U.S. ARMED FORCE HAS AUTHORITY.  FOR EXAMPLE, IN GERMANY THE U.S. ARMY HAS APPROVAL AUTHORITY FOR ALL CLAIMS EXCEPT PERSONNEL TRANSPORTATION/CARRIER RECOVERY, ARTICLE 139, AND SOLATIUM (IF APPLICABLE).  THEREFORE, ONLY THOSE CLAIMS WOULD BE SETTLED BY AIR FORCE CLAIMS AUTHORITIES; ALL OTHERS WOULD GO THROUGH ARMY CLAIMS CHANNELS.


H.
Claims to individuals are paid in local currency, in person, and the claimant must sign a settlement agreement (¶5-15, AFMAN 51-505 (Draft))


I.
Reconsideration of final denials (¶5-17, AFMAN 51-505 (Draft)) ‑ by FCC, no appeal


J.
Settlement authorities do not seek contribution or indemnity against military personnel and civilian employees whose conduct gave rise to U.S. Government liability, or where such action would be harmful to international relations (¶4.17)

VII.  International Agreement (SOFA) Claims, 10 U.S.C. §§2734a, 2734b 
(Section B, Chapter 4, AFI 51-501 and Chapter 6, AFMAN 51-505 (Draft))

NOTE: PAYMENT IS FOR ACTS OR OMISSIONS OF MEMBERS OF A FORCE OR CIVILIAN COMPONENT DONE IN THE PERFORMANCE OF OFFICIAL DUTY OR OTHER ACTS FOR WHICH A FORCE IS LEGALLY RESPONSIBLE.  ART. VIII, ¶5, NATO SOFA


A.
SOFA Provisions



1.
Article VIII, NATO SOFA




a.
Art. 41, German Supplemental Agreement



2.
Article XVIII, Japan SOFA

3. Article XXIII, Korea SOFA



4.
Article 12, Australia SOFA



5.
None or limited provisions in any other countries (e.g., Iceland and Azores)


B.
Applicable law: that of the Receiving State where the incident occurred


C.
Claims are filed with and paid by the Receiving State, which then bills the Sending State(s) for a pro rata share (usually 75%)


D.
Claimants



1.
Proper




a.
"Third parties" (¶6-6, AFMAN 51-505 (Draft))





(1)
Foreign nationals of any foreign country





(2)
U.S. dependents in Germany and United Kingdom





(3)
Some agencies of host government ("Receiving State")



2.
Not proper




a.
U.S. military personnel




b.
U.S. dependents in Japan, Canada


E.
Claims



1.
Payable: property damage, death or personal injury



2.
Not payable/waived:




a.
"War damage"




b.
Receiving State (host country) military property claims




c.
Contractual claims


F.
In today’s world, many NATO SOFA claims arise in the United States, especially with the 
advent of Partnership for Peace (PfP) exercises in the US - even though involve non-NATO countries, are subject to NATO SOFA because of PfP SOFA between those countries (generally former Warsaw Pact) and the United States


US Army has single-service jurisdiction, Air Force only investigates and recommends. ¶6-14, AFMAN 51-505 (Draft)

IX.  Comparison of FCA/IACA


A.
FCA does not apply if there is a SOFA that establishes pro rata sharing of costs for official duty claims



1.
Only SOFAs with cost-sharing provisions are NATO, PfP, Australia, Japan, Korea


B.
Payments by Receiving State under SOFAs are only for official duty/legal responsibility; FCA can be used for either scope (if not preempted by a SOFA) or non-scope


C.
Payments under SOFAs are shared by Receiving State and Sending State; payments under FCA are made only by the U.S.


D.
Advance payments (¶1.18, AFI 51-501) may be made under FCA, but not under SOFAs (unless Receiving State law authorizes them and Receiving State claims authorities will make the payments - i.e., it's up to the host nation)


E.
Claimants under FCA may only request FCC to reconsider award; under a SOFA they have all rights, including suit, given by the laws of the Receiving State - but the defendant is the Receiving State, not the Sending State


F.
Claimants, and those within the categories, differ.



1.
FCA - foreign governments, their political subdivisions, and inhabitants of a foreign country

2. SOFAs - "third parties"


