Law of Armed Conflict

I.
Overview

A.  The Law of Armed Conflict (LOAC) as a Subset of International Law.

B.  Legal bases for LOAC.

C.  Treaty law (Hague Law and Geneva Law).

D.  Basic principles of LOAC.

E.  Methods of enforcing LOAC and individual responsibility.

II.
Lesson Objectives

A.  Comprehend the legal bases for LOAC.

B.  Distinguish between Hague Law and Geneva Law.

C.  Comprehend the LOAC legal principles.

D.  Comprehend the legal regime for punishing LOAC violations.

III.  References


A.
DOD Directive 5100.77, DOD Law of War Program

1.  United States armed forces will observe LOAC.

2.  Services will establish LOAC preventive law programs.

3.  United States armed forces personnel will report LOAC violations.

B.  Chairman of the Joint Chiefs of Staff Instruction (CJCSI) 5810.01B, 25 March 2002, Implementation of the DOD Law of War Program


C.
AFPD 51-4, Compliance with the Law of Armed Conflict


D.
AFI 51-401, Training and Reporting to Ensure Compliance with the Law of Armed Conflict

E.  AFI 51-402, Review of Weapons for Legality under International Law


F.
AFP 110-31, International Law ‑ The Conduct of Armed Conflict and Air Operations (old, but has good analyses - available on WebFLITE)


G.
AFR 160-4, Medical Service Under the 1949 Geneva Conventions on Protection of War Victims (available on WebFLITE - has good information for briefing medics, chaplains)

H. AFPAM 14-210, USAF Intelligence Targeting Guide- Attachment 4,Targeting and International Law

I. Air Force Operations and the Law: A Guide for Air and Space Forces - Chapter 2, The Law of Aerial Warfare
IV.
The Law of Armed Conflict as a Subset of International Law

A.
What is the Law of Armed Conflict (LOAC) (also known as the Law of War)?



"That part of international law that regulates the conduct of armed hostilities"                                                                                                        

















Joint Pub 1-02 (2001)



Distinguish jus ad bellum (the law that applies to the commencement of conflicts) from 


jus in bello (the law that applies to the conduct of conflicts)



LOAC has two main sources: customary international law (which arises out of the conduct of nations during hostilities and is binding upon all nations) and treaty law (or conventional law) (which arises from international treaties and is only binding upon those nations which have ratified a particular treaty)



LOAC treaty law is generally divided into two overlapping areas:  Hague Law (named for treaty conventions held over the years at The Hague, Netherlands) and Geneva Law (named for treaty conventions held over the years at Geneva, Switzerland)



1.
Hague Law is concerned mainly with the means and methods of warfare                (e.g., lawful and unlawful weapons, targeting)



2.
Geneva Law is concerned with protecting persons involved in conflicts (POWs, wounded and sick, shipwrecked, and civilians) 


B.
Purposes of the Law of Armed Conflict (LOAC) (¶1‑2f, AFP 110‑31, International Law ‑ The Law of Armed Conflict and Air Operations).



1.
Diminish effects of conflict.



2.
Protect combatants and noncombatants from unnecessary suffering.



3.
Safeguard fundamental rights.



4.
Prevent degeneration into savagery/brutality.



5.
Facilitate restoration of peace.

V.
Geneva Law.


A.
1949 Geneva Conventions for the Protection of War Victims (Contained in AFP 110‑20) (Discussed in Chap. 11‑14, AFP 110‑31).



1.
Four distinct conventions.

a. Wounded and Sick (GWS).




b.
Wounded, Sick, and Shipwrecked at Sea (GWS Sea).




c.
Prisoners of War (GPW).




d.
Civilians (GC).


B.
Additional Protocols of 1977.



1.
Protocol I (International Conflicts)



2.
Protocol II (Non‑International Conflicts)



3.
Not yet ratified by United States


C.
Participants in armed conflicts:



1.
Combatant ‑ An individual authorized by governmental authority or the law of armed conflict to engage in hostilities (¶3‑2, AFP 110‑31).




a.
Regular Armed Forces.




b.
Irregular Forces.





(1)
Two types






(a)
Militia or volunteer corps forming part of armed forces.






(b)
Other militia or volunteers if:







i.
Commanded by individual responsible for subordinates.







ii.
Wear fixed, distinctive sign recognizable at a distance.







iii.
Carry arms openly.







iv.
Comply with LOAC.

2.  Noncombatant ‑ An individual unauthorized by governmental authority or the laws or armed conflict to engage in hostilities who does not engage in hostilities (¶3‑4, AFP 110‑31).

a.
Civilians




b.
Protected personnel (medical personnel and chaplains) ("retained personnel" after capture)




c.
Prisoners of War




d.
Wounded and sick, shipwrecked, and parachutists escaping disabled aircraft



3.
Unlawful Combatant ‑ An individual who is unauthorized by governmental authority or the laws of armed conflict to engage in hostilities but does engage in hostilities (¶3‑3, AFP 110‑31).  Example: civilians engaging in fighting unless part of a levee en masse.

VI. Hague Law

A. The Hague Peace Conferences of 1899 and 1907 resulted in the Hague Conventions of 1907; those conventions with continuing validity are:

1. Convention III, Relative to the Opening of Hostilities

2. Convention IV, Respecting the Laws and Customs of War on Land With Annexed Regulations (the “Hague Regulations”)

3. Convention V, Respecting the Rights and Duties of Neutral Powers and Persons in Case of War on Land

4. Convention VIII, Relative to the Laying of Automatic Submarine Contact Mines

5. Convention IX, Concerning Bombardment by Naval Forces in Time of War

B.
Efforts in 1922-1923 to create the Hague Rules of Air Warfare resulted in draft rules that never took effect, and which are today viewed as reflecting, not customary law, but guidelines for proper conduct.

C.  Other notable Hague Conventions:

1. Declaration concerning weapons whose primary effect is to injure by fragments which in the human body escape detection by w-rays (1899)

2. Convention for the Protection of Cultural Property in the Event of Armed Conflict (1954) [This convention is not in effect for the United States, although the U.S. recognizes that certain of its provisions reflect customary international law)

VII.
LOAC Basic Principles (¶1‑3, AFP 110‑31)


A.
Military Necessity



1.
Definition:  Permits the application of only that degree of regulated force, not otherwise prohibited by the laws of war, required for the partial or complete submission of the enemy with the least expenditure of life, time and physical resources. (emphasis added)



2.
Limited to military objectives: any object which by its nature, location, purpose, or use makes an effective contribution to military action and whose total or partial destruction, capture, or neutralization, in the circumstances ruling at the time, offers a definite military advantage.




Examples: troops, bases, supplies, lines of communications, headquarters.


B.
Distinction



1.
 Requirement to distinguish (also termed "discriminate") between military objectives and civilian objects.




a.  Civilian objects are such objects as places of worship, schools, hospitals, and dwellings.




b.  Civilian objects can lose their protected status if they are used to make an effective contribution to military action.




c.  In case of doubt whether a civilian object is being used to make an effective contribution to military action, it is presumed not to be so used.

2.
The attacker must not intentionally attack civilians or employ methods or means that would cause excessive collateral civilian casualties.

3. However, the defender has an obligation to separate civilians and civilian objects (either in the defender’s country or in an occupied area) from military targets.  Failure to separate them may lead to a loss of their protected status.


C.
Proportionality 



Those who plan military operations must take into consideration the extent of civilian destruction and probable casualties that will result and, to the extent consistent with the necessities of the military situation, seek to avoid or minimize such casualties and destruction.  Civilian losses must be proportionate to the military advantages sought.



1.
The concept does not apply to military facilities and forces, which are legitimate targets per se (whether located in the combat zone or halfway around the world).



2.
Damages and casualties must be consistent with mission accomplishment and allowable risk to attacking force (i.e., the attacker need not expose its forces to extraordinary risks simply in order to avoid or minimize civilian losses).


D.
Humanity (Unnecessary Suffering).



1.
Definition:  Prohibits the employment of any kind or degree of force not necessary for the purposes of war, that is, for the partial or complete submission of the enemy with the least possible expenditure of life, time and physical resources.

2. Relevant Hague Regulations provisions:

a.
“The right of belligerents to adopt means of injuring the enemy is not unlimited.”  Article 22.

b. “In addition to the prohibitions provided by special Conventions, it is especially forbidden-

a. To employ poison or poisoned weapons;

b. To kill or wound treacherously individuals belonging to the hostile nation or army;

…

e. To employ arms, projectiles, or material calculated to cause unnecessary suffering.”  Article 23.

3. Examples of lawful weapons

a. Incendiary weapons (but see below)

b. Fragmentation weapons and cluster bombs (CBUs)

c. Nuclear weapons (are international treaties forbidding placement in certain areas)

d. Silencers and Shotguns (but have to have hardened [aka “chilled”] shot)

e. Landmines (but see below)

f. 12 gauge and 40 mm “Bean Bag” ammunition (as used in various OOTW situations)

g. HEI (High Explosive Incendiary) cartridges for use on A-10 and AC-130U.

h. 50 caliber machine guns against personnel (persistent myth in Army).

i. 23 mm cannon against personnel (misconception in Lebanon operation).

4. Examples of unlawful weapons

a. Poisons (e.g., punji sticks)

b. Weapons whose primary effect is to injure by fragments which in the human body escape detection by x-rays

c. Glass projectiles (too difficult to detect on field x-rays)

d. Indiscriminate weapons

(1) Biological and bacteriological weapons

(2) Weapons incapable of being controlled

(3) Chemical weapons (but see below)



5.
Unlawful use of lawful weapons.  Rifles to shoot POWs, strafing civilians, firing on shipwrecked mariners or downed aircrews.

6.
Recent treaty developments

a. Conventional Weapons Convention of 1980 (in effect for U.S. as of 1995)

(1) Incendiary weapons are presently not illegal.  Protocol III to the Conventional Weapons Convention prohibits certain uses of them, but most nations haven’t ratified it.  The United States has not ratified Protocol III, in part because it strictly prohibits the use of air-delivered incendiary weapon “within a concentration of civilians,” which includes “any concentration of civilians, be it temporary or permanent, such as in inhabited parts of cities, or inhabited towns or villages, or as in camps or columns of refugees or evacuees, or groups of nomads,” without any regard for the principle of proportionality.

(2) Land mines are addressed by the Conventional Weapons Convention, Protocol II, but it has a fairly limited scope.  It primarily concerns marking minefields (including air-delivered mines) and removing mines at the end of a conflict.  However, recent developments will lead to major changes in regard to the use of anti-personnel land mines:

(a) In 1996 a Review Conference of the States Party to the 1980 Convention recommended amendments to Protocol II.  The United States has ratified this Amended Protocol II, and it and the 1980 Protocol II are the legal basis for United States' use of both anti-personnel and anti-armor land mines.

(b) In June 1996 President Clinton announced that the United States, as a unilateral gesture, would no longer use, and would commence elimination of, non-self-neutralizing anti-personnel land mines (APLs), except along the intra-Korea border.

(c) In late 1997, the UN and the ICRC negotiated a draft treaty at Oslo, which was opened for signature in Ottawa in December.  The treaty went into effect as of March 1999 and bans all use of APLs.  The United States unsuccessfully sought a reservation for the intra-Korea border.  When this was not permitted, the United States declined to sign the draft treaty.

(3) Blinding Lasers are addressed by Protocol IV of the Convention (signed in 1995).  The Protocol is very limited in its scope: it only prohibits the use of lasers that are specifically designed to cause permanent blindness to unenhanced vision.




b.
The Chemical Weapons Convention, which was signed in 1993 and entered into force 29 April 1997, outlaws all use of chemical weapons, including self-defense.  It will also ban the use of riot control agents “as a method of warfare” (which will prohibit their use in search and rescue and to break up attacks shielded by civilians, which had been permitted by US policy).  The 1993 Convention replaces the 1925 Geneva Gas Protocol, which permitted Parties to make a reservation preserving their right to use chemical weapons in response to a “first use” against them; the 1993 Convention does not permit such reservations.






TWO CAVEATS:

1. The 1925 Convention only applies to conflicts between the Parties (i.e., international armed conflicts), but the 1993 Convention applies to both international and non-international armed conflicts.

2. The 1993 Convention does not regulate “law enforcement including domestic riot control purposes.”



NOTE: The United States Congress has passed legislation that mandates that the US destroy its stockpile of chemical weapons by 1 January 2004.  However, the provisions of the Chemical Weapons Convention extend that to 29 April 2007.


E.
Chivalry.



1.
Definition:  The waging of war in accord with well‑recognized formalities and courtesies.



2.
Permits lawful ruses:  Camouflage, false radio signals, mock troop movements, etc.



3.
Forbids treacherous acts (perfidy):  Misuse of internationally recognized symbol or status to take unfair advantage of the enemy.  False surrenders, AAA on hospital, etc.

VIII.  Methods of Enforcement (Chap. 10, AFP 110‑31).


A.
Domestic Law (e.g., UCMJ)  ‑ generally, applies only to our personnel or citizens


B.
International Military Tribunals ‑ Nuremberg, Tokyo


C.
United Nations Tribunals (Former Yugoslavia, Rwanda)


D.
International Court of Justice ‑ limited authority to bind parties


E.
International Criminal Court – in operation as of 1 July 2002


F.
Reprisal ‑ normally illegal acts ‑ may result in worse violence


G.
"Court of International Opinion" ‑ perhaps most effective today

IX.
Individual Responsibility.


A.
To know the law (¶1.5, AFPD 51-4).


B.
To comply with the law (¶1.2, AFPD 51-4).



1.
To refrain from violating the law.



2.
To report violations of the law (¶1.3, AFPD 51-4).


C.
Consequences of violations of the law.

1. Trial by any state that is a Party to the Geneva Conventions for committing a "grave breach" (defined in each Convention, e.g., Art. 50, GWS).

2. Trial by a United Nations Tribunal, should the Security Council create one.

3. Trial by the International Criminal Court



4.
Trial by United States courts‑martial for violations of the UCMJ.


D.
Domestic Law implementation of LOAC.

1. War Crimes Act of 1996, 18 U.S.C. Sec. 2441, grants jurisdiction to U.S. courts to try Geneva Conventions “grave breaches” if the accused or a victim is a member of the United States armed forces or a national of the United States.  It applies to offenses committed inside or outside the United States and carries a potential maximum punishment of death if the victim died.



2.
UCMJ; examples:




a.
Art. 18, Jurisdiction of a general court‑martial for violations of the law of war.




b.
Art. 103, Captured or abandoned enemy property.




c.
Art. 104, Aiding the enemy.




d.
Art. 106, Spying.




e.
Art. 106a, Espionage.



3.
The Code of Conduct is not part of LOAC or the UCMJ, and is not a punitive directive, but many of its provisions reflect what may be unlawful acts under LOAC or the UCMJ (e.g., committing acts against fellow POWs).  Guidance is in:




a.
DoD Directive 1300.7, Training and Education Measures Necessary to Support the Code of Conduct





b.
AFP 34-10, Code of the U.S. Fighting Force.




c.
AFI 36-2209, Code of Conduct Training.




d.
AFP 169-10, Law of Armed Conflict, Geneva Conventions, and Code of Conduct (no longer in print, but an excellent guide for medical personnel and chaplains).


E.
"Superior orders" defense.



1.
Nuremberg trials.



2.
United States v. Calley, 48 CMR 19 (Court of Military Appeals, 1973)




a.
No defense unless the accused "did not know and could not reasonably have been expected to know" that the act was unlawful.

3.
Some writers (e.g., Karstens, Law, Soldiers, and Combat, 1978) theorize that the final test of culpability is not the order itself “but whether moral choice was in fact possible.”  If one’s commander threatens imminent and mortal peril, one could not be expected to disobey, but “threats of future injury” or discipline are not sufficient.

X.
Why Comply With LOAC?

A. Reduces breakdowns in discipline, which is essential in combat.

B. LOAC violations detract from unit mission accomplishment.


C.
LOAC violations lead to a loss of public support.


D.
LOAC violations may arouse an enemy to greater resistance.


E.
Killing or torturing POWs may lead an enemy to kill or torture our personnel.

XI.
Summary; Questions and Answers

