
OPERATIONAL FISCAL LAW

I. Overview.
A. Fiscal law governs how the Air Force spends appropriated funds.

B. There are no blanket exceptions to the rules in a deployed setting.  

C. The deployed judge advocate must be familiar with fiscal law concepts and be able to apply them to meet mission requirements in a variety of operations.    

II. Lesson Objectives.  The objectives of this lesson are for each student to:

A. Comprehend fiscal law constraints on the obligation and expenditure of appropriated funds.

B. Be familiar with fiscal issues likely to arise in a variety of military operations.

C. Be prepared to properly advise deployed commanders on proper sources and uses of appropriated funds. 

III. References.
A. Titles 10, 22, and 31, United States Code (USC).

B. Annual Defense Authorization and Appropriations Acts.

C. DOD Dir. 4270.36, DOD Emergency, Contingency, and Other Unprogrammed Construction ASD(P&L), May 16, 1991.

D. The Honorable Caspar Weinberger, B-213137, March 25, 1986 (unpub.); The Honorable Bill Alexander, B-213137, January 30, 1986 (unpub.); To The Honorable Bill Alexander, B-213137, 63 Comp. Gen  422 (1984).

E. General Accounting Office, Principles of Federal Appropriations Law, 2d ed., GAO/OGC 91-5 (July 1991) (the “Redbook”).

F. Operational Law Handbook, The Judge Advocate General’s School, US Army, Chapter 12, JA 422 (1996). 

IV. The “Big 3” Fiscal Law Controls—Purpose, Time, and Amount.
A. Purpose:  "Appropriations shall be applied only to the objects for which the appropriations were made except as otherwise provided by law."  13 USC § 1301(a).

1. The primary source of funds during military operations is Operations and Maintenance (O&M) funds.

a) The purpose of O&M funds is to pay for expenses that are "necessary and incident" to the operation.

b) Primary pitfall is using O&M funds to benefit the host nation  (HN) or its military; chances are these activities fall more properly into the categories of foreign or security assistance.

c) Another common pitfall is exceeding the limitations on use of O&M funds for minor military construction (MILCON).

B. Time:  Two rules:

1. The "period of availability" rule:  "An appropriation is available for obligation for a definite period of time.  It must be obligated during this period of availability, or the authority to obligate expires."  31 USC § 1552.

a) O&M funds are one-year funds; the fiscal year (FY) runs from 1 October to 30 September.

b) MILCON funds are five-year funds, but:

(1) MILCON conducted during operations is likely to be funded with O&M funds (see ¶ V.A.1. below), and

(2) Multiple year funds like MILCON are managed like FY funds.

c) Expired funds remain available to adjust old obligations, but they cannot be used to fund new ones.  31 USC § 1553(a).

2. The "bona fide need" (BFN) rule:   "[A]n appropriation . . .  is available only for payment of expenses properly incurred during the period of availability."  31 USC § 1502(a).

a) Generally, supplies are the BFN of the FY in which they are used, severable services are the BFN of the FY in which they are performed, and non-severable services/construction are the BFN of the FY in which work begins.

b) Important exceptions:

(1) Stock levels (vs. Stockpiling).

(2) Certain maintenance contracts (tools, equipment, facilities) and leases (real and personal property) may be issued for a 12-month period anytime during the FY.  10 USC § 2410a.

(3) Contracts awarded near the end of the FY.

C. Amount:  There must be an available appropriation to support every obligation and expenditure.  31 USC §§ 1341-42, 1511-19.

1. The "Antideficiency Act" (ADA) generally prohibits obligation or expenditure of appropriated funds in advance of or in excess of an appropriation.  

2. An important exception is the Feed and Forage Act, which allows the DOD to contract for clothing, subsistence, forage, fuel, quarters, transportation, or medical and hospital supplies, for the current FY, in advance of an appropriation.  41 USC § 11 and 11a.

3. Always check with the financial management (FM) officer (comptroller) to determine if sufficient amounts of the "right" funds are available.

V. Fiscal Law Issues in Military Operations.
A. Exercise-Related Activities:  The Honorable Bill Alexander, B-213137, January 30, 1986 (unpub) (Comp Gen decision). 

1. Minor Military Construction:

a) MILCON funding generally:

(1) Projects > $1.5 M - Specified MILCON.

(2) Projects < $1.5 M - Unspecified Minor MILCON.

(3) 10 USC § 2805(c)(1) allows use of O&M funds for minor MILCON < $500,000 ($1 M for life, health, and safety threatening deficiencies).  Pub. L. No. 104-201, § 2811, September 23, 1996.

(a) EXCEPT  for JCS exercise-related  minor MILCON.  10 USC § 2805(c)(2).

b) Exercise-related  minor MILCON funding:

(1) “MILCON” does NOT include structures that are “clearly minor and temporary”:

(a) Base camps, airstrips, and radar facilities are NOT “minor and temporary,” no matter how rudimentary.

(b) Test is the possibility of follow-on use.

(i) Tent platforms, field latrines, shelters, and range targets that are completely removed once the exercise is over, ARE “minor and temporary.” 

(c) If it’s not MILCON, then it’s always appropriate to use O&M funds; no thresholds apply.

(2) Minor MILCON < $500,000:

(a) JCS exercise - unspecified minor MILCON.

(i) $5 M cap per department per FY

(ii) CJCS must notify Congress of each project.  DOD Dir. 4270.36, ¶ D.3.

(b) Non-JCS exercise - O&M .

(3) Minor MILCON > $500,000:  

(a) ALWAYS unspecified minor MILCON.

(b) Requires SECAF approval, notice to Congress, and 21-day waiting period.  10 USC § 2805(b)(2).

c) Other noteworthy MILCON funding rules:

(1) Project “scope”:  A “project” is a “complete and usable facility.”  Project splitting is prohibited!

(2) “Funded” project cost:  All “funded” costs must be accounted for in determining whether project meets funding threshold.

(a) “Funded” costs include materials, supplies, services, installed equipment, transportation, travel and per diem costs for troop labor, equipment use costs, site preparation.

(3) “Maintenance and repair” is NOT MILCON and does not count toward the threshold; may be “apportioned.”

(a) “Unfunded” costs are separately accounted for and   don’t count toward funding thresholds.  They include military personnel pay and allowances, equipment depreciation, planning and design costs.

2. Training.

a) A basic tenet of fiscal law is that we cannot use a “general” appropriation to fund a purpose for which Congress has made a SPECIFIC appropriation.  

b) Congress appropriates specific funds for training of foreign military forces.   Use of exercise O&M funds to train forces other than our own crosses the “security assistance line.”

(1) “Familiarization and safety instruction” to “ensure interoperability” is a proper use.

(2) BUT not if the training rises to the “level of formal training comparable to that normally provided by security assistance.”

(3) Whether training of foreign forces is “incidental” to the exercise is NOT the key; what is key is whether or not it is “training”; O&M funds may be used only for “minor amounts of interoperability and safety instruction.”

c) Special forces exception.  10 USC § 2011.

(1) Training of foreign forces in special ops is the purpose of the exercise.

(2)  Also, training provided is not comparable to that provided by security assistance.  

(3) Statute also allows for payment of the foreign forces’ “incremental expenses,” including rations, fuel, ammo, transportation, and other goods and services (not pay and allowances).

(4) SECDEF must annually report to Congress all special forces training, including its relationship to other overseas training programs.

d) Specific training fund sources:

(1) CINC Initiative Fund:  May be used to fund joint exercises, including activities of foreign forces; military education and training of foreign military and civilian personnel , including transportation, translation, and administrative expenses; and expenses of DOD personnel attending bilateral or regional cooperation programs.  10 USC § 166a.

(2) International exchange agreements (military-to-military contacts).  10 USC § 168.

(3) Latin American cooperation:  payment of personnel expenses.  10 USC § 1050.

(4) Bilateral or regional cooperation programs:  payment of personnel expenses.  10 USC § 1051.

(5) Participation of developing countries in combined exercises:  payment of incremental expenses.  10 USC § 2010.

(6) General authority of President to provide military education and training, in the US and abroad, to military and civilian, government AND non-government personnel, if it would: promote responsible defense resource management, the principle of civilian control over the military, counternarcotics law enforcement, or military justice systems that protect human rights (E-IMET)  22 USC § 2347.  

3. Humanitarian and Civic Assistance.

a) Congress earmarks O&M funds to be used during military operations for humanitarian and civic assistance (HCA) when it would promote the security interests of the US and the HN and the operational skills of the participating forces.  10 USC § 401.

b) “Minimal” expenditures from other, non-O&M funds may be incurred as a result of carrying out the authorized HCA, BUT  

c) Any other expenditure of O&M funds not specifically earmarked, must be “incidental” to the operation (in an exercise, training cannot be incidental to the HCA effort).  10 USC § 401(c)(2).

(1) The GAO observed that, in Honduras, “the training was incidental to the effort.”

d) By no means should an “incidental” benefit duplicate aid provided by other assistance programs.  10 USC § 401(a)(2).

B. Other Military Operations.

1. Military Construction (MILCON).

a) Emergency construction:  SECAF may use unobligated MILCON to fund a project, not otherwise authorized, if it is vital to the national security or to the protection of health, safety or the environment, and so urgent that it can’t wait until the next MILCON authorization act.  10 USC § 2803.

(1) Report to Congress and 21-day waiting period required.

(2) $30 M cap per service per FY.

b) Contingency construction:  SECDEF may authorize MILCON when waiting for the next MILCON authorization act would be “inconsistent with national security or national interest.”  10 USC § 2804.

(1) Must be “within the amount appropriated for such purpose.”

(2) Requires report to Congress and 21-day waiting period.

c) Construction authority in the event of a declaration of war or national emergency:  Upon “declaration of war” or Presidential declaration of national emergency, SECDEF may authorize MILCON “necessary to support” the armed forces.  10 USC § 2808.

(1) Use unobligated MILCON, including family housing.

(2) Requires report to Congress, but no waiting period.SS

d) New authority for correcting life, health, and safety threatening deficiencies in 10 USC § 2805.

(1) Raises “minor MILCON” threshold from $1.5 M to $3 M.  Subsec. (a)(1).

(2) Raises threshold that allows use of O&M funds for minor MILCON from $500,000 to $1 M.  Subsec. (c)(1)(A). 

2. CINC Initiative Funds. 10 USC § 166a.

a) CJCS may provide funds to a combatant or AOR commander for:  force training, contingencies, operations, command and control, joint exercises, HCA, military education and training, and bilateral or regional cooperation programs.  Subsecs. (a) and (b). 

b) Priority goes to:

(1) Activities that enhance the war-fighting capability, readiness, and sustainability of the commander’s forces, and 

(2) Activities outside the AOR of a combatant command that reduce the threat to, or increase the national security of, the US.  Subsec. (c).

c) CINC initiative funds are in addition to those otherwise provided for the same purpose.  Subsec. (d).

d) FY limits apply, and funds may not be used for activities previously denied authorization by Congress.  Subsec. (e)

e) NORAD included as a combatant command.  Subsec. (f).

3. Arms Export Control Act:   Permits DOD and commercial sources to provide defense articles and services to foreign nations for internal security or self-defense, participation in regional or collective security arrangements, and nation-building    22 USC §§ 2751-96.

a) Direct sales or reimbursement from State Department.

b) Managed by Defense Security Assistance Agency (DSAA).

4. Foreign Assistance Act:  Provides foreign assistance and military or security assistance to developing nations.  22 USC §§ 2151-2430. 

5. Noncombatant Assistance to UN:  President may authorize detail of up to 1,000 noncombatant troops, the furnishing of facilities and services, and the loan of supplies and equipment to UN peace operations.  22 USC § 287d-1.

a) Chapter VI, "peacekeeping" operations only, NOT Chapter VII, "peace enforcement" operations.

b) DOD may obligate its appropriations to procure and to replace the supplies and services it provides.

c) UN must reimburse, unless President waives in the national interest.

d) Reimbursements may be put in appropriations used OR in current appropriation for same purpose.

6. Demilitarization of the independent states of the former Soviet Union:  It IS in the US national security interest to facilitate the destruction of and prevent the proliferation of nuclear, chemical, biological,  and other weapons of mass destruction; and to support the demilitarization of the independent states; and to expand military-ti-military contacts.  22 USC § 5901.

7. Acquisition and Cross-Servicing Agreements (ACSAs), Presidential Drawdown Authority, Excess Defense Articles, Custodial Transfers.


VI. Summary/Questions & Answers
A. The primary funding source for military operations is O&M; other, more specific, funds are the proper sources for foreign and security assistance efforts.  

B. The rules for MILCON funding apply during contingencies and are even more restrictive during JCS exercises.

C. The deployed judge advocate must always question the source and sufficiency of funding for activities undertaken by the command and be able to offer constructive alternatives.
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