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II.  SAMPLES OF BEHAVIOR

A.  Peace Operations

1.  Understand U.S. National Policy and the Doctrinal Framework for Peace Operations.

2.  Understand the legal issues unique to Peace Operations.

3.  Understand the terminology associated with peace operations.

4.  Distinguish between the different types of peace operations.

5.  Comprehend the interests served by the various types of peace operations.

6.  Understand the scope and limitations of the United Nations Participation Act.

7.  Be familiar with the current statutory authorities for support of peace operations.

8.  Be able to properly advise deploying personnel concerning permissible support to peace operations.


B.  Non-Combatant Evacuation Operations (NEOs).

1.  Comprehend that NEOs are operations directed by the Department of State (DoS), the Department of Defense (DoD), or other appropriate authority whereby noncombatants are evacuated from areas of danger overseas to safe havens or to the United States.

2.  Comprehend the roles that various agencies play during an NEO.

3.  Comprehend the legal issues that may arise during an NEO.

C.  Humanitarian Relief.

1.  Comprehend the legal framework for the provision of foreign assistance by the U.S. State Department and Defense Department.

2.  Comprehend the State Department Development Assistance programs aimed at improving the socio-economic foundations of friendly foreign nations, including the U.S. military’s extremely limited role in these programs.

3.  Comprehend the Defense Department humanitarian programs intended to complement the development assistance programs of the State Department.
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IV.  INTRODUCTION

A.  The United Nation’s Charter is the most powerful international treaty and the primary authority for peace operations.  Article 2 bans aggression.  Article 51 authorizes individual or collective self-defense in the face of illegal aggression and, through interpretation, as an appropriate measure when aggression is anticipated.  Chapters 6 and 7 of the Charter are constantly cited as support for peacekeeping (Chapter 6) actions and peace enforcement (Chapter 7) actions.  When the Charter was drafted in 1945 none of the present-day operations were contemplated, so they are only ROUGH guidelines of legal authority.

B.  FM 100-23 highlights the contrast between the operational reality of Peace Operations and armed conflicts by declaring that “in peace operations, settlement, not victory is the ultimate measure of success, though settlement is rarely achievable through military operations alone.” 

C.  Problems with Terminology.  A major difficulty throughout the evolution of peace operations is that there is no commonly agreed-upon terminology.  Chapters 6 and 7, for instance, do not use the terms “peacekeeping” or “peace enforcing.”  Chapter 6 is entitled “Pacific Settlement of Disputes” and Chapter 7 is entitled “Actions with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression,” which actually covers a range of operations.

D.  Definitions (Joint Pub 1-02):

1.  Peace Building: Postconflict actions, predominately diplomatic, that strengthen and rebuild civil infrastructure and institutions in order to avoid a relapse into conflict.

2.  Peace Making: A process of diplomacy, mediation, negotiation, or other forms of peaceful settlement that arranges ends to disputes and resolves issues that led to conflict.

3.  Preventative Diplomacy: Diplomatic actions, taken in advance of a predictable crisis, aimed at resolving disputes before violence breaks out.

4.  Peace Operations: an umbrella term encompassing peacekeeping, peace enforcement, and any other military, paramilitary or non-military action taken in support of a diplomatic peacemaking process.  Peace operations' primary objective is to create and sustain conditions conducive to peace.  The end game is political settlement, not victory on the battlefield, to create and sustain the conditions in which political and diplomatic activities may proceed.

(a) Peacekeeping: Military or paramilitary operations that are undertaken with the consent of all major belligerents, designed to monitor and facilitate implementation of an existing truce agreement and support diplomatic efforts to reach a long-term political settlement.

(b) Peace Enforcement: The application of military force, or the threat of its use, normally pursuant to international authorization, to compel compliance with resolutions or sanctions designed to maintain or restore peace and order.

E.  Potential Law to Apply.

1.  United States law.

(a) Constitutional requirements:

Art I (Congressional Powers): regulate foreign commerce, define international crimes, declare war, raise an Army, regulate rules of the Army.

Art II (Presidential Powers): Commander in Chief, treaty-making, nominate ambassadors, receive ambassadors. 

Art III (Judicial Power):  jurisdiction over international law cases.

(b) Federal statutes.

(1)  U.N. Participation Act (22 USC § 287).

§287d:  Congress authorizes the President to make “special agreements” with the Security Council pursuant to Article 43 of the Charter (Chapter 7 forces).

-- These agreements are themselves then subject to Congressional approval.

§287d-1:  Congress authorizes President to detail to UN, U.S. forces to act as “observers, guards, or in any non-combatant capacity.”

-- limit of 1,000 detailed at any one time

-- does NOT authorize U.S. forces for any Chapter 7 actions

-- basis for current U.S. participation in UN operation in FYROM (Former Yugoslav Republic of Macedonia)

(c) Fiscal support to the United Nations

(1) Furnishing of Services and Commodities, 22 U.S.C. § 2357 (FAA § 607).

Whenever the President determines it to be consistent with the purposes of the Foreign Assistance Act, any U.S. government agency may furnish “services and commodities on an advance-of-funds or reimbursement basis to friendly countries, international organizations, the American Red Cross, and voluntary nonprofit relief agencies registered with and approved by the Agency for International Development….”

The term “services and commodities” has been broadly interpreted (e.g., during the Somalia operations, APCs (armored personnel carriers), riot control equipment, and ammunition were furnished to the UN).

(2) Detail of personnel to international organizations, 22 U.S.C. § 2388 (FAA § 628)

Whenever the President determines it to be consistent with the purpose of the FAA, the head of any USG agency is authorized to “detail, assign, or otherwise make available to any international organization any officer or employee” of that agency.  There is no limit on the number of personnel that may be so assigned or detailed.

This authority has been used, among other cases, to authorize U.S. military logisticians to aid the UN in Somalia.

(3) However, 10 U.S.C. § 405 states that no DoD funds will be obligated or expended to make a financial contribution (directly or indirectly) to the UN for the cost of a UN peacekeeping activity (whether pursuant to assessment or a voluntary contribution) or for payment of any US arrearage to the UN.

(d) War Powers Resolution (50 USC §§1541-1548)

(1) Recall the Constitution divides war power between Congress and President.

(2) CJCS Legal Advisor: advises DOD GC on applicability of WPR so there will be no confrontation.

(3) §1543 - WPR Reporting in the absence of a Declaration of War:

Case 1: US forces introduced into hostilities or where imminent involvement in hostilities is clearly indicated.

Case 2: US forces introduced into foreign territory and are 
“equipped for combat”, unless solely for training.

Case 3: US forces introduced “in numbers which substantially enlarge United States Armed Forces equipped for combat already located in a foreign nation.”

b.  Law of the Country (ies) where Peace Operations occur.




Problem Area: Conflicts over sovereign identity (Bosnia and Somalia).

c.  International Law.

(1) United Nations law.

(a) Charter provisions.

Security Council Resolutions are binding on all UN members and have been increasingly used by the UN in peace operations.  The U.S. has also become increasingly interested in obtaining an SCR in order to provide a legal basis for its actions, as evidenced by the recent efforts to obtain Security Council backing for possible military actions against Iraq.  Recent primary examples of SCRs related to peace ops:

- UNSCR 678, 29 Nov 90, authorizing “all necessary means” to restore Kuwait’s sovereignty.

- UNSCR 743, 21 Feb 92, establishing UNPROFOR for Former Yugoslavia.

- UNSCR 794, 3 Dec 92, authorizing “all necessary means” to establish a secure environment for humanitarian relief operations in Somalia.

- UNSCR 929, 22 June 94, establishing a temporary multinational force for humanitarian purposes in Rwanda.

- UNSCR 940, 31 Jul 94, authorizing a multinational force and “all necessary means” to restore the legitimate government of Haiti.

(b) QUERY: Has the UN (and the United States) become so enamored and dependent upon SCRs that no action will be taken unless there is one?

(1) The Law of Armed Conflict (LOAC).  LOAC has evolved over centuries (customary international law) or been written in treaties (conventional or treaty law), but historically it has addressed “wars” between nations or, more recently, “conflicts” between nations (no one wants to declare war today because it could be alleged to be a breach of the UN Charter or the Treaty of Paris of 1929, which “outlawed” war as a method of resolving disputes between nations).  Therefore, it has some real gaps when it comes to addressing the applicability of LOAC to “peace” operations.  Relevant LOAC provisions are:

(a) Common Article 3 of the Geneva Conventions (certain minimal protections).

(b) Additional Protocols I (governing conflicts of an international nature) and II (governing conflicts not of an international nature) to the 1949 Geneva Conventions (Protocols have not been ratified by the United States and therefore are not in effect for the United States).

"[Additional Protocol II] shall apply to all conflicts which are not covered by [Additional Protocol I] and which take place in the territory of a High Contracting Party between its armed forces and dissident armed forces or other organized armed groups which, under responsible command, exercise such control over a part of its territory as to enable them to carry out sustained and concerted military operations and to implement this Protocol." Article 1(1), Additional Protocol II.

(c) "In cases not covered by this Protocol [Additional Protocol I] or by other international agreements, civilians and combatants remain under the protection and authority of the principles of international law derived from established custom, from the principles of humanity and from the dictates of public conscience."  Article 1(2), Additional Protocol I (the "Martens' Clause").

(d) What is not a "conflict" for purposes of LOAC?

(i) "This Protocol [Additional Protocol II] shall not apply to situations of internal disturbances and tensions, such as riots, isolated and sporadic acts of violence and other acts of a similar nature, as not being armed conflict."   Article 1(2), Additional Protocol II.

(ii) In such situations, the domestic law and criminal systems of the country apply.

(e) "Gray" area:  No recognized government and/or no international conflict, but international forces intervene (e.g., Somalia, Rwanda, Haiti).

(f) The United Nations takes the position that UN peace operations forces are not engaged in conflict, but are “experts on mission” under the provisions of the 1946 Convention on Privileges and Immunities of the United Nations and are protected under the authority of UNSCR 868, 29 Sep 93.  Therefore, upon capture by either side, they must be immediately released.  This was the successful UN position after the capture of US Army Warrant Officer Durant in Somalia.

(g) The United States took the position in Somalia that, while US forces would always comply with LOAC, the Geneva Conventions of 1949 did not apply, since they apply only to “international armed conflicts.”  This avoided any requirements to treat captured “war lords” and their forces as POWs (and thereby have to take care of them until the “cessation of hostilities”) and treat civilians under the Civilian Convention (thereby having to take care of them and run civilian institutions and government).

(3) Status of Forces Agreement (there should be one).

Examples: SOFAs with Croatia, Serbia, Bosnia, and Hungary for peace operations in Former Yugoslavia.
V.  HISTORICAL BACKDROP


A.  Sources of Authority for Peace Operations.

1.  UN Charter, Chapter VI, Pacific Settlement of Disputes (Articles 33-38).

a.  Chapter VI envisions a Security Council role in assisting parties to “any dispute likely to endanger the maintenance of international peace and security” as they strive to resolve conflicts through “peaceful means of their own choice.”

b.  Chapter VI does not specifically envision or authorize the deployment of military forces under UN authority to interpose themselves between hostile parties.  The frequent use of military forces as Peacekeepers, however, evolved as an extension of the UN desire to facilitate the “adjustment or settlement of international disputes or situations which might lead to a breach of the peace.” (UN Charter, art.1, para. 1.)  Peacekeeping is an internationally accepted mode of managing conflicts and giving states a buffer to seek long term, peaceful resolutions.

2.  UN Charter, Chapter VII, Action with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression (Articles 39-51).

a.  Chapter VII gives the Security Council authority to maintain international peace and security by taking “such action by air, sea, or land forces as may be necessary.” Article 42.

b.  Member states of the UN are obligated to “accept and carry” out the decisions of the Security Council. Article 25.

c.  Since 1990, the changing international security environment increased the scope and number of UN efforts.

d.  The easing of Cold War hostilities allowed the Security Council to take prompt and decisive action in response to Iraqi aggression in Kuwait.

e.  In the wake of the Gulf War success, the Security Council used Chapter VII to authorize numerous operations which went well beyond traditional peacekeeping (including enforcement of human rights provisions, establishment of safe havens for fleeing refugees, International Criminal Tribunals, election monitoring, sanctions enforcement, nonproliferation monitoring, preventative diplomacy, and nation building).

3.  PRESIDENTIAL DECISION DIRECTIVE 25 (May 1994).  The Secretary of State previously declared that while the UN performs many important functions, “its most conspicuous role - and the primary reason for which it was established - is to help nations preserve the peace.”  The President defined his policy towards supporting Peace Operations in Presidential Decision Directive 25, "The Clinton Administration’s Policy on Reforming Multilateral Peace Operations (May 1994)."

a.  PDD-25 is a classified document, the information in this outline is based upon the unclassified public extract.  

b.  The PDD-25 is an aid to the decision-maker.  For the judge advocate, they help define the applicable body of law, the scope of the mission statement, and the permissible degree of coalition command and control over US forces.  The PDD-25 considerations surface in such areas as ROE, the media plan, command and control arrangements, the overall legal arguments for the legitimacy of the operation, the extent of US support for other nations to name a few.




NOTE:  Policy regarding the command and control of US forces.
(1) The policy reinforces the fact that US authorities will relinquish only "operational control" of US forces when doing so serves US security interests.  The greater the US military role, the less likely we will give control of US forces to UN or foreign command.  Any large scale participation of US forces that is likely to involve combat should ordinarily be conducted under US command and operational control or through competent regional organizations such as NATO or ad hoc coalitions.

(2) PDD-25 forcefully states that the President will never relinquish command of US forces.  However, the President retains the authority to release designated US forces to the Operational Control (OPCON) of a foreign commander for designated missions.  When US forces are under the operational control of a UN commander they will always maintain the capability to report separately to higher US military authorities.

(3) This particular provision is in direct contravention to UN policy.  UN policy is that once under UN control, soldiers and units will only report to and seek orders and guidance through the UN command channels.

(4) The policy also provides that commanders of US units participating in UN operations will refer to higher US authorities orders that are illegal under US or international law, or are outside the mandate of the mission to which the US agreed with the UN, if they are unable to resolve the matter with the UN commander.

(5) As a practical matter, this means that deployed units are restricted to the mission limits prescribed in the JCS Execute Order for the mission.  The US reserves the right to terminate participation at any time or take whatever actions necessary to protect US forces.

(6) The JA must understand the precise definitions of the various degrees of command in order to help ensure that US commanders do not exceed the lawful authority conveyed by the command and control arrangements of the JCS execute order.  See, Jt Pub 0-2, Unified Action Armed Forces and Jt Pub 3-0, Doctrine for Joint Operations.

(7) The Command and Control lines between foreign commanders and US forces represent legal boundaries that the lawyer should monitor.

VI.  LEGAL AUTHORITY & US ROLES IN PEACE OPERATIONS

A.  Due to the limited authority of traditional "peacekeeping" operations (i.e., no enforcement powers), it is accepted that Chapter VI, Pacific Settlement of Disputes, provides the legal authority for UN peacekeeping.

B.  Enforcement actions are authorized under Chapter VII of the UN Charter.  The authorizing Security Council resolution will typically refer to Chapter VII in the text and authorize "all necessary means/measures" (allowing for the force) to accomplish the mission.  

C.  As a corollary to normal UN authorization for an operation, international agreements provide legal authorization for some Peace Operations. 

D.  US participation in Peace Operations falls into these discrete categories:

1.  Participation IN United Nations Chapter VI Operations (UNTSO, UNMIH):

a.  This type of operation must comply with the restraints of the United Nations Participation Act (UNPA). [codified at 22 U.S.C 287]  

b.  § 7 of the UNPA (22 USC. § 287d-1) allows the President to detail up to 1,000 DOD personnel to the United Nations to serve as observers, guards, or in any other noncombat capacity.

c.  § 628 of the Foreign Assistance Act (22 USC. § 2388) is another authority which allows the head of any agency of the US government to detail, assign, or otherwise make available any officer to serve with the staff of any international organization or to render any technical, scientific, or professional advice or service to or in cooperation with such organization.

2.  Participation IN SUPPORT OF United Nations Peace Operations:

These operations are linked to underlying United Nations authority. Examples are the assignment of personnel to serve with the UN Headquarters in New York under § 628 or the provision of DoD personnel or equipment to support International War Crimes Tribunals.

3.  Operations SUPPORTING Enforcement of UN Security Council Resolutions:

These operations are generally pursuant to Chapter VII mandates, and are rooted in the President’s constitutional authority as the Commander in Chief.  Examples : Operation Joint Endeavor, Operation Joint Guard, Operation Sharp Guard and Operation Deny Flight.  

E.  Legal Authority and Mandate - UNDERSTAND THE RELATIONSHIP BETWEEN THE MANDATE AND MISSION!!  

1.  Determine the type of operation (peacekeeping, enforcement, etc.), and the general concept of legal authority for the operation (if UN, Chapter VI or VII).  This will define the parameters of the operation, force composition, ROE, status, governing fiscal authorities, etc.

2.  Review applicable Security Council resolutions that authorize the establishment of the peace operation and form the mandate for the Force.

3.  The mandate by nature is political and often imprecise, resulting from diplomatic negotiation and compromise.  A mandate of “maintain a secure and stable environment” (as in Haiti) can often pose difficulties when defining tasks and measuring success.  The mandate should describe the mission of the Force and the manner in which the Force will operate.

4.  The JCS Execute Order for the Operation is the primary source for defining the mission, and should reflect the underlying UN mandate.  The mandate may also:


- Include the tasks of functions to be performed.


- Nominate the force CDR and ask for the Council's approval.


- The size and organization of the Force.


- List those states that may provide contingents.

- Outline proposals for the movement and maintenance of the Force, including states that might provide transport aircraft, shipping, and logistical units.


- The initial time limit for the operation.


- Arrangements for financing the operations.

5.  The UN action may often be supplemented by subsequent agreements between the parties which affect the legal rights and duties of the military forces.

F.  Chain of Command Issues

1.  US Commanders may never take oaths of Loyalty to the UN or other organization. [See, 22 USC 2387]

2.  Force Protection is an inherent aspect of command that is nowhere prescribed in Title 10. 

3.  Limitations under PDD-25:  A foreign commander cannot change a mission or deploy US forces outside the area designated in the JCS deployment order, separate units, administer discipline, or modify the internal organization of US forces.

4.  In a pure Chapter VI Peacekeeping Operation, command originates from the authority of the Security Council to the Secretary-General, and down to the Force Commander.

a.  The Secretary-General is responsible to the Security Council for the organization, conduct, and direction of the force, and he alone reports to the Security Council about it.

b.  The Secretary-General decides the force's tasks and is charged with keeping the Security Council fully informed of developments relating to the force.

c.  The Secretary-General appoints the force commander, who conducts the day to day operations, all policy matters are referred back to the Secretary-General.

d.  In many operations the Secretary-General may also appoint a civilian Special Representative to the Secretary General (SRSG) to coordinate policy matters and may also serve as the "Head of Mission."  The relationship between the special representative and the military force commander depends on the operation and the force commander may be subordinate to the special representative.  In some cases the military force commander may be dual hatted and also serve as the head of mission.

5.  In most Chapter VII enforcement operations,(e.g. Desert Shield/Storm, Somalia, Haiti, and IFOR/SFOR, to name a few), the Security Council will authorize member states or a regional organization to conduct the enforcement operation.  The authorizing Security Council Resolution provides policy direction, but military command and control remains with member states or a regional organization.

G.  Mission Creep - Mission creep comes in two forms:

1.  New or shifting guidance or missions that require different military operations than what was initially planned.  This kind of mission creep comes from above and you, as the Judge Advocate, cannot prevent it, just help control its impact.  

a.  For instance, do the ROE need to be modified to match the changed mission  (i.e., a changed or increased threat level) and are there any status or SOFA concerns.  

b.  An example might be moving from peacekeeping (monitoring a cease-fire) to peace enforcement (enforcing a cease-fire).

2.  The other potential type of mission creep occurs when attempting to do more than what is allowed in the current mandate and mission.  This usually comes from a commander wanting to do good things (nation building) in his AOR.  

a.  Rebuilding structures, training local nationals, activities which may be good for the local population, but outside the mission.  

b.  This problem typically manifests itself in not having the right kind of money to pay for these types of assistance. 

H.  Status of Forces/Status of Mission Agreement.

1.  The necessity for a SOFA (or SOMA in Chapter VI operations commanded by the UN ) depends on the type of operation.  Enforcement operations do not depend on, and may not have the consent of the host authorities, and therefore will not normally have a SOFA.  Most other operations should have a SOFA/diplomatic note/or other international agreement to gain some protection for military forces from host nation jurisdiction.

2.  The UN (and the US) entry into a host nation may precede the negotiation and conclusion of a SOFA.  Sometimes there may be an exchange of Diplomatic Notes, a verbal agreement by the host authorities to comply with the terms of the model SOFA even though not signed, or just nothing at all.

3.  TWO DEFAULT SOURCES OF LEGAL STATUS:

a.  "The Convention on the Safety of United Nations and Associated Personnel." [ATTACHED] The convention requires States to release captured personnel, to treat them in accordance with the 1949 Geneva Convention of Prisoners of War while in custody, and imposes criminal liability on those who attack peacekeepers or other personnel acting in support of UN authorized operations.  The Convention will apply in UN operations authorized under Chapter VI or VII.  The Convention will not apply in enforcement operations under Chapter VII in which any of the UN personnel are engaged as combatants against organized armed forces and to which the law of international armed conflict applies.

b.  The Convention on the Privileges and Immunities of the United Nations, 1946.  [ATTACHED] Article VI § 22 defines and explains the legal rights of United Nations personnel as “Experts on Mission.”

I.  Law of Armed Conflict.

1.  It is the UN and US position that Chapter VI operations are not international armed conflict (requiring the application of the Geneva Conventions) as between the peacekeepers and any of the belligerent parties.

2.  In Chapter VII operations, the answer will depend on the situation.  Are UN personnel engaged as combatants against organized armed forces (example Desert Storm)?  If the answer is no, then the Geneva Conventions do not apply as between the UN Forces and the belligerent parties.

3.  As a matter of US policy (CJCSI 5801.01), US forces will comply with the law of armed conflict during the conduct of all military operations and related activities in armed conflict, however such conflicts are characterized, and unless otherwise directed by competent authorities, will apply law of war principles during all operations that are characterized as Operations Other Than War. 

J.  Rules of Engagement  

1.  "Pure" Chapter VI missions: The two principal tenets are the use of force for self-defense only, and total impartiality.

a.  The use of deadly force is justified only under situations of extreme necessity (typically in self-defense), and as a last resort when all lesser means have failed to curtail the use of violence by the parties involved.

b.  The use of unnecessary or illegal force undermines the credibility and acceptability of a peacekeeping force to the host nations, the participants in the dispute, and within the international community.  It may escalate the level of violence in the area and create a situation in which the peacekeeping force becomes part of the local problem.

2.  Peacekeeping forces normally have no mandate to prevent violations of an agreement by the active use of force.

a.  The passive use of force employs physical means that are not intended to harm individuals, installations, or equipment.  Examples are the use of vehicles to block the passage of persons or vehicles and the removal of unauthorized persons from peacekeeping force positions.

b.  The active use of force employs means that result in physical harm to individuals, installations, or equipment.  Examples are the use of batons, rifle butts, and weapons fire.  

3.  Peace Enforcement: Peace enforcement operations on the other hand, may have varying degrees of expanded ROE and may allow for the use of force to accomplish the mission (i.e. the use of force beyond that of self-defense).  In peace enforcement active force may be allowed to accomplish all or portions of the mission.

K.  Funding Considerations.  FIND POSITIVE AUTHORITY FOR EACH FISCAL OBLIGATION AND APPROPRIATE FUNDS TO ALLOCATE AGAINST THE STATUTORY AUTHORITY!

1.  Introduction:

a.  The original authority for support to peace operations is the United Nations Participation Act, 22 U.S.C. §287d-1, first enacted in 1945.

b.  Over the years, a number of statutes have been enacted to support ongoing peace operations - some have been substantive laws (e.g., the international peacekeeping activities statute, 10 § 403, which was repealed effective February 1996) and some have been contained in various appropriations acts.

c.  In addition to legislation specifically addressing support to peace operations, other statutes (e.g., the various drawdown authorities) permit defense articles to be given in support of peace operations.

d.  Simplified acquisition procedures can be used for expenditures up to $200,000 outside the US in support of a contingency operation, or a humanitarian or peacekeeping operation (defined for this purpose as operations under Chapter VI or VII) [See, 10 USC 2302(7)].

e.  The US will be required to seek reimbursement for its expenses, ensure that an adequate accounting system is in place, and diligently prepare legal opinions documenting the spending decisions reached throughout the deployment.

f.  O&M funds can not obligated directly or indirectly to pay the costs of a Chapter VI Peacekeeping Assessment (Congress makes a special appropriation as necessary) or to pay any US arrearages to the United Nations.

2.  AUTHORITIES FOR EXPENDITURES TO SUPPORT NON-US FORCES DURING PEACE OPERATIONS:  

a.  United Nations Participation Act. 22 U.S.C. § 287d‑1

(1) Action can only be taken upon a UN request for "cooperative action". 

(2) Supported UN activities must be "specifically directed to the peaceful settlement of disputes and not involving the employment of armed forces contemplated by chapter VII of the United Nations Charter."

(3) The President can authorize:

(a) Detailing up to 1,000 U.S. armed forces personnel to the UN to serve as observers, guards, and in any noncombatant role.

(b) Furnishing of facilities, services, or other assistance and the loan of supplies and equipment to the UN by DoD.

(c) Obligation of funds necessary to carry out these activities.

(4) 
Support is authorized “notwithstanding the provisions of any other law.”

(5) UN is to reimburse the expenses of the United States, unless, in exceptional circumstances, the President finds it to be in the national interest to waive all or part  of the reimbursement.  In that case, additional appropriations of federal funds are authorized to reimburse DoD or other federal agencies.

(6) By Executive Order 10206, the President has delegated waiver authority to the Secretary of State, after consultation with the Secretary of Defense.  PDD-25 modifies 
E.O. 10206 by requiring waiver in only exceptional cases and requiring agreement of 
both SecState and SecDef.

NOTE: U.S. law requires that no DoD funds will be obligated or expended to make a financial contribution (directly or indirectly) to the UN for the cost of a UN peacekeeping activity (whether pursuant to assessment or a voluntary contribution) or for payment of any US arrearage to the UN.
b.  Furnishing of Services and Commodities, 22 U.S.C. § 2357 (FAA § 607).

(1) Whenever the President determines it to be consistent with the purposes of the FAA, any U.S. government agency may furnish “services and commodities on an  advance-of-funds or reimbursement basis to friendly countries, international organizations, the American Red Cross, and voluntary nonprofit relief agencies registered with and approved by the Agency for International Development….”

(2) The term “services and commodities” has been broadly interpreted (e.g., during the Somalia operations, APCs (armored personnel carriers), riot control equipment, and ammunition were furnished to the UN).

(3) By Presidential Memorandum dated 16 February 1995, President Clinton has delegated this authority to SecState and the Administrator of USAID.

(4) No excess property may be furnished under this statute unless the State Department determines, in advance, that: there is a need for such property, and the quantity of the property; the end-user can effectively use and maintain the property; and the value, serviceability, and appearance of the property would not reflect unfavorably upon the United States and would justify the costs of preparing and shipping the property.

(5) Reimbursement cannot be waived, and interest will be charged if reimbursement will take over 180 days.

c.  Drawdown Authorities that provide legal grounds for expending O&M funds for specified statutory purposes (generally with only partial or no reimbursement).

(1) Section 506(a)(1) Foreign Assistance Act (Military Assistance).  Presidential determination and report, in advance to Congress that: (i) An unforeseen emergency exists that requires immediate military assistance to a foreign country or international organization; and (ii)  The emergency requirement cannot be met under the Arms Export Control Act (AECA) or any other law.  President may authorize the drawdown of defense articles and services from the stocks of DoD, and military education and training from DoD.

(2) Section 506(a)(2) Foreign Assistance Act (Any Agency of the US Government).  Presidential determination and report (IAW § 652 FAA), in advance to Congress that it is in the national interests of the United State.  President may authorize the drawdown of articles and services from the inventory and resources of any agency of the US government, and military education and training from DoD

(3) Section 551 Foreign Assistance Act.  President decides to furnish assistance to friendly countries and international organizations, on such terms and conditions as he may determine, for peacekeeping operations and other programs carried out in the furtherance of the national security interests of the US.  22 USC § 2348.  No more than $5 million may be used to reimburse DoD for expenses incurred pursuant to § 7 of the UN Participation Act.

(4) Section 552(c)(2) Foreign Assistance Act (Peacekeeping).  Presidential determination that: (i) as a result of an unforeseen emergency the provision of assistance under part II of the FAA (Military or Security Assistance), in excess of the funds otherwise available for such assistance, is important to the US national interests; and (ii) an unforeseen emergency requires the immediate provision of assistance; and (iii) reports, in advance, to Congress as required by section 652 of the FAA (22 USC. § 2411).  President may authorize the drawdown of "commodities and services" from the inventories and resources of any US Government agency.  Assistance provided under this section is limited to an aggregate value of $25 million in any fiscal year.

d.  Miscellaneous Authorities.

(1) Section 451 Foreign Assistance Act "Unanticipated Contingency" Authority. [22 USC 2261].  Section 451 of the FAA is a special presidential authority to use up to $25 million in any fiscal year of funds made available for FAA purposes to provide FAA-authorized assistance for "unanticipated contingencies."  These funds may be used "notwithstanding any other provisions of law."  Their use is virtually unrestricted.  There is a congressional reporting requirement associated with the use of this authority.

(2) Section 632 Transfer Authority.  Section 632 of the FAA authorizes the President to allocate or transfer funds appropriated for FAA purposes to any agency of the US Government for carrying out the purposes of the FAA.  Such funds may be expended by that agency pursuant to authorities conferred in the FAA or under authorities specific to that agency.

(3) Detail of personnel to international organizations, 22 U.S.C. § 2388 (FAA § 628)

(a) Whenever the President determines it to be consistent with the purpose of the FAA, the head of any USG agency is authorized to “detail, assign, or otherwise make available to any international organization any officer or employee” of that agency.  There is no limit on the number of personnel that may be so assigned or detailed.

(b) Such personnel may serve with, or as a member of, the international staff of the organization, or render any technical, scientific or professional advice or service to, or in cooperation with, the organization.

(c) This authority has been used, among other cases, to authorize U.S. military logisticians to aid the UN in Somalia.

(d) Terms of detail or assignment of personnel, 22 U.S.C. § 2390 (FAA § 630)

(i) This statute provides the guidance on detail or assignment of personnel authorized by 10 U.S.C. § 2388 and other statutes.

(ii) Reimbursement may be handled in four different ways:

- Reimbursement is waived.

- Reimbursement may be credited to the agency concerned.

- Funds may be advanced for costs associated with the detail or assignment.

- The U.S. may be given a credit for the costs against the U.S. share of the expenses of the international organization to which the employee is detailed or assigned.

e.  NOTE:  During a Chapter VI operation, the JA must be familiar with UN purchasing procedures and what support should be supplied by the UN or host nation.

(1) The JA should review the Aide-Memoire/Terms of Reference which:

(a) sets out the Mission force structure and requirements in terms of manpower and equipment.

(b) provides the terms of reimbursement from the UN to the Contingents for the provision of personnel and equipment.

(2) Exceeding the Aide-Memoire in terms of either manpower or equipment could result in the UN's refusal to reimburse for the excess.

(3) Not following proper procedure or purchasing materials that should be provided from other sources may result in the US not being reimbursed by the UN.  The UN Field Administration Manual will provide guidance.

(4) In general, the unit must receive a formal LOA in order to receive reimbursement under § 7 of the UNPA.

(5) The unit can lawfully expend its own O&M funds for mission essential goods or services which the UN refuses to allow (no LOA issued).

L.  Peace Operations and their Implications.

1.  Peacekeeping.

a.  U.N. Charter, Chapter 6, Pacific Settlements of Disputes.

b.  Consent of warring parties.

c.  Interposition between warring parties.

d.  ROE based on self-defense .

2.  Peace Enforcement.

a.  U.N. Charter, Chapter 7, Actions with Respect to Threats to the Peace, Breaches of the Peace, and Acts of Aggression.

b.  No invitation to enter the area.

c.  ROE based on need to force a peace through offensive actions.

3.  The Real World.

a.  “Chapter 6½” Actions (e.g., Provide Comfort – Northern Iraq, starting 1991).

2.  Mission creep (e.g., Somalia).

M.  The Interests Served by the Law.

1.  To be law-abiding U.S. citizens nationally and internationally.

2.  To minimize invasions of another country’s sovereignty.

3.  To protect the Peace Ops force.

4.  To ensure success in the mission.

N.  Conclusions

1.  The laws applicable to peace operations are constantly evolving.

2.  Keep close contact with your JAG to make sure you’re aware of the latest laws.

O.  Recommended reading:  

1.  UN Peace Operations, Walter G. Sharp, Sr. (American Heritage Custom Publishing 1995); International Law (selected documents), Carter and Trimble (Little, Brown and Company 1991); Operational Law Handbook, Army JAG School (annual edition).

2.  Internet Research Sites:

http://www.un.org/ (the United Nations Home Page)

http://www.un.org/Depts/dpko/ (the UN Department of Peacekeeping Operations)

http://ralph.gmu.edu/cfpa/peace/peace.html (the Institute for Peacekeeping Policy, a George Mason University website which can get you into many other sites for further peace ops research)

Public International Law at the University of Western Australia (a great site!): http://www.law.ecel.uwa.edu.au/intlaw/

VII.  NON-COMBATANT EVACUATION OPERATIONS (NEO)


A.  NEOs are operations directed by the Department of State (DoS), the Department of Defense (DoD), or other appropriate authority whereby noncombatants are evacuated from areas of danger overseas to safe havens or to the United States.  Recent examples include:

- Somalia (Eastern Exit): 300 civilians, U.S. & Soviet Ambassadors extracted, January 1991.

- Rwanda  (Distant Runner): 230 civilians, April, 1994.

- Liberia (Assured Response): 2200 civilians, April-June 1996.

- Central African Republic (Quick Response): April 1996.

- Albania (Silver Wake): 900 civilians, March-April 1997

B.  Command and Control

1.  Executive Order 12656 assigns primary responsibility for safety of U.S. citizens abroad to the Secretary of State.  

a.  Department of State establishes and chairs the “Washington Liaison Group” (WLG) to oversee NEOs which consists of representatives from various government agencies. (DoS, DoD, CIA, DIA, DoT, DHHS).  Function of WLG is to ensure national-level coordination of government agencies in effecting a NEO.  WLG also serves as coordinator with Regional Liaison Groups (RLG’s).

b.  Chief of Diplomatic Mission or principal officer of the Department of State is the lead official in threat area responsible for the evacuation of all U.S. noncombatants.  Chiefs of Mission will give order for the evacuation of civilian noncombatants, except for Defense Attaché System personnel and DIA personnel.

c.  Evacuation order of military personnel is given by CINC, but in reality the call is made by the Chief of Mission.  Chief of Mission is responsible for drafting evacuation plan (usually done by Regional Security Officer (RSO)).  Secretary of Defense plays a supporting role in planning for the protection, evacuation and repatriation of U.S. citizens in threat areas.  Within Department of Defense responsibility for NEO assigned under DoD Directive 3025.14.

d.  Planning accomplished through liaison and cooperation with the Chiefs of Mission in the AO.

e.  Rules of Engagement guidance for NEOs are found in Enclosure A (SECRET) of CJCS SROE.

f.  Amendment to Executive Order 12656 (9 February 1998)

(1) The amendment and a Memorandum of Understanding between the DOD and DOS address the relative roles and responsibilities of the two departments in a NEO.  The DOS retains ultimate responsibility for Noncombatant Evacuation Operations.

(2) Amendment provides that the DOD is “responsible for the deployment and use of military forces for the protection of U.S. citizens and nationals and in connection therewith, designated other persons or categories of persons, in support of their evacuation from threatened areas overseas.”  The Executive Order states that the amendment was made in order to “reflect the appropriate allocation of funding responsibilities” for NEOs.  The E.O. refers to “procedures to be developed jointly" by the SecDef and the SecState in order to implement the amendment.  DoS and DoD subsequently signed a memorandum of understanding that addresses those procedures.

(3) On 14 July 98, DOS and DOD entered into a Memorandum of Understanding (MOU) concerning their “respective roles and responsibilities regarding the protection and evacuation of U.S. citizens and nationals and designated other persons from threatened areas overseas.”

(a) DoS retains ultimate responsibility for NEOs, except that DoD has responsibility for a NEO from the U.S Naval Base at Guantanamo. (Sections C.2. and C.3.b.)

(b) DoD also prepares and implements plans for the protection and evacuation of DoD noncombatants worldwide. In appropriate circumstances, the Secretary of Defense may authorize the evacuation of DoD noncombatants, after consultation with the Secretary of State. (Section C.3.c.)

(c) “Once the decision has been made to use military personnel and equipment to assist in the implementation of emergency evacuation plans, the military commander is solely responsible for conducting the operations.  However, except to the extent delays in communication would make it impossible to do so, the military commander shall conduct those operations in coordination with and under policies established by the Principal U.S. Diplomatic or Consular Representative.” (Section E.2.)

(d) The MOU includes a “Checklist for Increased Interagency Coordination in Crisis/Evacuation Situations” and a DoS/DoD Cost Responsibility Matrix with Definitions.  Under the Matrix, DoS is responsible for “Evacuation Related Costs” and DoD is responsible for “Protection Related Costs.”

C.  Legal Issues Involved in NEOs

1.  International Law.  NEOs fall into three categories: 

a.  permissive (where the host country or controlling factions allow the departure of U.S. personnel), 

b.  non-permissive (where the host country will not permit U.S. personnel to leave) and 

c.  uncertain (where the intent of the host country toward the departure of U.S. personnel is uncertain).

2.  The non-permissive and uncertain categories raise the majority of legal issues because “use of force” becomes a factor.

3.  Use of Force.  Because non-permissive NEOs intrude into the territorial sovereignty of a nation, there must be a legal basis.  As a general rule, international law prohibits the threat or use of force against the territorial integrity or political independence of any state.  While there is no international consensus on the legal basis to use armed forces for the purpose of NEOs, the most common bases are cited below:

4.  Custom and Practice of Nations (pre-UN Charter) clearly allowed NEOs—a nation could intervene to protect its citizens located in other nations when those nations would not or could not protect them.

5.  U.N. Charter

(a) Article 2(4):  Under this article, a nation may not threaten or use of force “against the territorial integrity or political independence of any state . . . .”  One view (a minority view) holds that NEOs are of such a limited duration and purpose that they don’t rise to the level of force contemplated by article 2(4).

(b) Article 51:  U.S. position is that article 51’s “inherent right of  individual or collective self-defense” includes the customary pre-charter practice of intervention to protect citizens.  There is no international consensus on this position.

6.  Sovereignty Issues.  Planners need to know the territorial extent of the countries in the Area of Operations.  Absent consent, U.S. forces should respect the territorial boundaries of countries in the ingress and egress routes of the NEO.

a.  Extent of territorial seas and airspace:  Law of Sea allows claims of up to 12NM.  Chicago Convention limits state aircraft to international airspace or to domestic airspace with consent.  There is a right of innocent passage through the territorial seas.  Innocent passage poses no threat to territorial integrity.  Air space, however, is inviolable.  There is no right of innocent passage for aircraft.  Only “transit passage” allows over-flight over international straits.  Note that airspace and territorial sea boundaries are not a consideration for the target nation of a non-permissive NEO.

b.  Rights and duties of neutral states.  Neighboring states may have concerns that  permitting over-flight or staging areas may cause them to lose their “neutrality” with the target state.  To the extent that the concept of  “neutrality” still exists in international law, such action may jeopardize relations between the two countries.  Establishing “Safe havens,” however, does not violate neutrality concepts.  A safe haven is a stopover point where evacuees are initially taken once removed from danger.  They are then taken to their ultimate destination.

7.  Status of Personnel.  In NEOs,  commanders will face a multitude of legal issues regarding the personnel encountered on the ground.

a.  Captured Combatants.  Treatment ( not Status) derives from Articles 2, 3,and 4 of the Third Geneva Convention.  U.S. policy is to treat all captured personnel as prisoners of war while in our custody, but to leave them in host nation upon departure.

b.  Civilians seeking refuge - Temporary Refuge v. Asylum.

(1) U.S. Policy: DoD Directive 2000.11 sets out procedures for Asylum/Temporary Refuge.  U.S. Commanders may not grant political asylum to foreign nationals.  Immigration and Naturalization Service, DOJ is lead agency for granting asylum requests.  U.S. Commanders may, however, offer temporary refuge in emergencies.

(2) General policy: If applicant makes request at unit or installation located within territorial jurisdiction of a foreign country (to include territorial waters), then:

(a) Asylum may not be granted, but the request is forwarded via immediate message to ASD (International Security Affairs) and applicant referred to appropriate diplomatic mission.

(b) Temporary refuge will be granted (if requester is in imminent danger), ASD (ISA) informed, and applicant will not be surrendered without Service Secretary approval.

(3) If applicant makes request at unit, installation, or vessel in U.S. territorial waters or on the high seas, then the applicant is “received” and request for asylum forwarded to DoJ.  Do not surrender applicant to foreign power without higher headquarters approval (Mil Dep level).

c.  Status of U.S. Embassy Premises and the Grant of Diplomatic Asylum.  Usually a NEO will involve actions at the U.S. embassy or consulate.  Therefore, it is important to understand the special status of embassy property and the status of persons who request asylum on that property.

(1) The status of the premises may depend of whether the mission is an embassy or a consul; whether the U.S. owns the property or leases it; and whether the host country is a signatory to the Vienna Convention on Diplomatic Relations.

(a) If the mission is an embassy, owned by the U.S. and in a foreign country that is a signatory - the premises are inviolable.

(b) Even if these conditions are not met the premises are usually inviolable anyway due to reciprocal agreements with host nations under the Foreign Missions Act.  Diplomatic missions are in a foreign country only at the invitation of that country.  Most likely that nation will have a mission in the U.S. and thus enjoy a reciprocal relation of inviolability. (Information from the Department of State Legal Counsel’s Office)

(c) The Vienna Convention on Diplomatic Relations, April 18, 1961, 23 U.S.T. 3227, 500 U.N.T.S. 95. Article 22 - The premises of the [diplomatic] mission shall be inviolable.  The agents of the receiving State may not enter them, except with the consent of the head of mission . . . the mission shall be immune from search, requisition, attachment or execution.”

(d) The Foreign Missions Act (Pub. Law 88-885, State Department Basic Authorities Act of 1956 Title II, Sections 201-213.)  Establishes procedures for reciprocal agreements to provide for the inviolability of diplomatic missions.

(e) Diplomatic Asylum.  The grant of  political asylum on embassy premises has been “circumscribed little by little, and many states have abandoned the practice, normally by issuing instructions to their diplomatic agents.”  Today the extensive practice of the grant of diplomatic asylum appears to be restricted to missions in the Latin America republics. (Gerhard von Glahn, Law Among Nations, 6th ed., 309)

(f) DoD Inst. 2200.11. Persons who request political asylum in territories under foreign jurisdiction “will be advised to apply in person at the nearest American Embassy or Consulate, subject to the internal procedures published by the Chief of Missions.”  Requests for political asylum will be governed by the appropriate instructions applicable to the diplomatic mission.

e.  Law of Armed Conflict Considerations

(1) Targeting.  Rule of Thumb: follow targeting guidance of Hague Regulations, Geneva Conventions, and applicable articles of the 1977 Protocols regardless of whether NEO is “international armed conflict.”  Under CJCSI 5810.01 of 12 August 1996, U.S. armed forces will apply the principles of the law of war in military operations other than war.  Use of Force guidance for NEOs found in Enclosure G of the CJCS SROE (CJCSI 3121.01A).

(2) Riot Control Agents (RCA).  E.O. 11850 allows use of RCA in non-armed conflict and defensive situations, to include “rescue of hostages.”  But the Chemical Weapons Convention prohibits use of RCA as a “method of warfare.”  Whether use of RCA in a NEO is a “method of warfare” may depend on the circumstances of the NEO.  However, under E.O. 11850, Presidential approval is always required prior to RCA use, this approval may be delegated through the CINC.  Authorization to use RCA would normally be requested as a supplemental ROE under Enclosure J to the CJCS SROE.

(3) Drafting ROE.  Coordinate CINC forces ROE with ROE of Marine Security Guards (who work for DoS), Host Nation Security, and Embassy Security.  As always, ensure inherent right of self-defense is addressed adequately.

f.  Search Issues.

(1) Search of Evacuee’s Luggage and Person.  Baggage will be kept to a minimum, and civilians will not be allowed to retain weapons.  In accordance with the Vienna Convention on Diplomatic Relations, the person and personal luggage of diplomatic personnel are inviolable if the Diplomat is accredited to the U.S. (which would be rare in a NEO).  Even if they were accredited, luggage may be inspected if “serious grounds” exist to suspect that luggage is misused.  “Accredited” diplomatic bag retains absolute inviolability.

(2) Force protection, however, is paramount.  If a commander has a concern regarding the safety of aircraft, vessels, ground transportation or evacuation force personnel due to the nature of the personnel being evacuated, he may order a search of their person and belongings as a condition to evacuation.  Diplomatic status is not a guarantee to use U.S. transportation.  If diplomat refuses to be searched - to include their diplomatic bag, CC may refuse transportation.

VIII.  HUMANITARIAN RELIEF


A.  introduction

1.  The issue usually boils down to deciding whether State Department authority (under Title 22 of the U.S. Code) and money, or Defense Department authority (under Title 10 of the U.S. Code) and money should be used to accomplish a particular objective.  Understanding the individual components of the State Department’s and Defense Department’s foreign assistance programs is very important, but relatively simple matter.  The real challenge is to learn how the various programs interrelate with each other.

2.  To ensure that the DoD operations and activities complement but do not duplicate or frustrate State Department foreign assistance and development assistance programs, the DoD authorizing legislation usually:

a.  Limits the funding levels to relatively small amounts;

b.  Requires coordination and approval by the State Department and U.S. embassy in the target nation; and

3.  Requires reporting of activities to Congress.

There are four major groups of programs and authorities:  1) State Department’s Security Assistance programs, and the Defense Department’s Military Cooperative programs, and 2) State Department’s Development Assistance programs, and the Defense Department’s humanitarian programs.  The outline will focus on the latter two groups.  For additional information concerning fiscal issues, see Annual International and Operational Law Deskbook, Chapter 10 and the Army JAG School's Operational Law Handbook, Chapter 14.


B.  legal framework for the provision of foreign assistance by the us government

1.  The Foreign Assistance Act of 1961 (FAA) [22 USC 2251 et seq] is intended to support friendly foreign nations against communism on twin pillars: 

a.  Provide supplies, training, and equipment to friendly foreign militaries, and 

b.  Provide education, nutrition, agriculture, family planning, health care, environment, and other programs designed to alleviate the root causes of internal political unrest and poverty faced by the masses of many developing nations.

c.  The first pillar is commonly referred to as “security assistance” and is embodied in Part II of the FAA.  The second pillar is generally known as “development assistance” and it is found in Part I of the FAA.

d.  The FAA charged the State Department with the responsibility to provide policy guidance and supervision for the programs created by the FAA.  Each year, Congress appropriates a specific amount of money to be used by agencies subordinate to the State Department to execute the FAA programs.

e.  Even though Congress charged the State Department with the primary responsibility for the FAA programs, the U.S. military plays a very important and substantial supporting role in the execution of the FAA’s first pillar, Security Assistance.  The U.S. military provides most of the training, education, supplies and equipment to friendly foreign militaries under Security Assistance authority.  The State Department retains ultimate strategic policy responsibility and funding authority for the program, but the “subcontractor” that actually performs the work is often the U.S. military.

f.  With regard to the second pillar of the FAA, Development Assistance, the U.S. Agency for International Development (USAID), the Office for Foreign Disaster Assistance (OFDA) within the Department of State, and embassies, often call on the U.S. military to assist with disaster relief and other humanitarian activities.  Again, the legal authority to conduct these programs emanate from the FAA, the funding flows from the State Department’s annual Foreign Operations Appropriations, and the policy supervision also rests with the State Department.  The U.S. military plays a relatively small role in the State Department Development Assistance programs.


C.  State Department’s Development assistance programs

1.  Introduction

a.  The State Department supervises and conducts a large number of activities authorized by Part I of the FAA designed to strengthen the socio-economic well being of the civilian population.

b.  A partial list of the primary programs include, but are not limited to: Agriculture, Trade credit, Overseas Private Investment Corp., Rural development, Endangered species, Disadvantaged children in Asia, Nutrition, Shale development, Famine prevention, Population control & health, Tropical forests, Disaster Assistance, Education, Human rights, International Narcotics Control, Energy, Housing guarantees, Loan guarantees, Cooperatives, Central America Democracy, Peace & Development, Integration of women into the economy, Protection of the environment & natural resources, and Economic & Democratic Development for the Independent States of the Former Soviet Union.

c.  The Military’s role in the provision of development assistance through the FAA is relatively limited when compared to its role in the provision of security assistance.  Nevertheless, from time to time, agencies charged with the primary responsibility to carry out activities under this authority, call upon the U.S. military to render assistance. An example of participation by the U.S. military would be action taken in response to a request for disaster assistance from the Office for Foreign Disaster Assistance (OFDA).  OFDA often asks the U.S. military for help in responding to natural and man-made disasters overseas.

2.  Foreign Disaster Relief In Support of OFDA

a.  The current statutory authority continuing this tradition is located in the Foreign Assistance Act. 

b.  For foreign disaster assistance, Congress granted the President fiscal authority to furnish relief aid to any country “on such terms and conditions as he may determine” [22 USC 2292(b)].  The President’s primary implementing tool in carrying out this mandate is USAID [EO 12966].

c.  Given this fact, DoD traditionally has possessed limited authority to engage in disaster assistance support.  However, certain disasters can overwhelm NGO and PVO capabilities, or the military possess unique skills and equipment to accomplish the needed assistance.  In these situations, the State Department, through OFDA, may ask for DoD assistance.  

d.  Funding in these cases comes from the International Disaster Assistance fund controlled by OFDA.  DoD is supposed to receive full reimbursement from OFDA when they make such a request.  DoD access to these funds to perform Disaster Assistance missions occurs pursuant to § 632 FAA.

e.  Natural or manmade disasters have increasingly become the basis for military operations.  The object of foreign disaster relief operations is to provide sufficient food, water, clothing, shelter, medical care, and other life support to victims of natural and man-made disasters.  

f.  To accomplish this objective, the military may be tasked to establish a secure operational environment and begin to support PVO/NGO supply, medical, and transportation systems.  In addition, foreign disaster relief operations may coexist with other operations, and arise in unexpected contexts.  


D.  DOD's humanitarian programs

1.  The U.S. military also benefits from its participation in humanitarian activities.

2.  Such activities: 1) provide a method for introducing U.S. forces in areas where they may not otherwise have access; 2) reduce the number of permanent forward deployed troops, and 3) provide training opportunities that are impossible to duplicate in the U.S.

3.  Legislative authorities: Military Humanitarian Operations

a.  Humanitarian and Civic Assistance (HCA) 10 U.S.C. § 401.

(1) The enactment of HCA legislation is a direct Congressional response to the 1984 GAO Honduras Opinion.  Congress recognized the benefits of permitting U.S. armed forces to conduct limited HCA projects.

(2) The typical sequence for the initiation and execution of HCA projects is as follows:

(a) The embassy country teams and the service components of the regional CINC’s nominate HCA projects for their respective countries to the CINC having responsibility for that country.

(b) The CINC, usually at an annual HCA conference, develops an order of merit list.

(c) Proposed HCA projects that fall below the funding “cut line” may not be completed because the funds were unavailable.

(d) HCA funding comes directly from the Services to the CINC's.

(e) The money is Service O&M funds that are fenced off by the Services specifically for HCA.

(f) Each service is responsible for funding a particular CINC (e.g., Army:  SOUTHCOM & EUCOM).

(3) Congress imposed certain restrictions on the conduct of HCA by the U.S. military.

(a) HCA projects must be approved by the Secretary of State.

(b) The security interests of both the U.S. and the receiving nation must be promoted.

(c) The mission must serve the basic economic and social needs of the people involved.

(d) HCA must complement but not duplicate any other form of social or economic assistance.  

(e) The aid may not be provided to any individual, group or organization engaged in military or paramilitary activity.

(4) HCA funds are used to pay for expenses incurred as a “direct result” of the HCA activity.  

(a) These expenses include: consumable materials, equipment leasing, supplies, and necessary services.

(b) Pursuant to DoDD 2205.2, Humanitarian and Civic Assistance, expenses as a “direct result” do not include costs associated with the military operations  which likely would have been incurred whether or not the HCA was provided, such as:  transportation, military personnel, petroleum oil and lubricants, and repair of U.S. government equipment.

(c) HCA expenditures are reported each year to Congress by country, type and amount.

(5) The statute lists four kinds of activities that may be performed as traditional HCA:

(a) Medical, dental, and veterinary care provided in rural areas of a country;

(b) Construction of rudimentary surface transportation systems.

(c) Well drilling and construction of basic sanitation facilities.

(d) Rudimentary construction and repair of public facilities.

(6) Legal issues that typically arise during the conduct of HCA projects include the following:

(a) Furnishing and equipping newly constructed buildings.

(1) Engineer units that complete a construction project desire to leave behind a “turn-key” facility that is ready to be used.  HCA authority, however, does not authorize the purchase of medical equipment for installing in a new building designed to be a clinic, nor does it authorize the purchase of school desks, blackboards, and books to be placed in a building designed to be a school house.

(2) Alternative funding sources for the desired equipment:

- USAID may have funds available to equip the new building.

- DoD may have excess non-lethal equipment it can transfer through USAID to the host nation.

- Private and non-governmental organizations often have funds or equipment available that could be used to furnish the building.

- U.S. military personnel, on a truly volunteer basis and on their personal time, could use scrap pieces of lumber to build desks, blackboards, etc. to furnish a building.

(b) Donation of unused materials, supplies and minor equipment.

- Sometime the U.S. military unit may wish to leave behind small tools or excess construction materials or medical supplies that were not consumed during the HCA project.  As a general rule, the U.S. military cannot leave tools, supplies or materials behind with the local authorities.

- The problem with leaving these items behind with the local authorities is that once the unit leaves, there is no longer a nexus to training.  Leaving these items behind (in significant quantities) amounts to foreign aid which should be funded with State Department Title 22 funds under the FAA.

- If there were no way to economically or practically save the items for a follow-on HCA exercise, then they could be declared excess and disposed of through the normal procedures.

- Ultimately, USAID would take possession of the items and distribute them to the local authorities.  Remember: USAID is authorized to provide Developmental Assistance to foreign governments; military units are not and thus cannot provide the items directly to the local authorities.

(c) Promotion of operational readiness skills.

- The issue that arises more frequently than any other is whether or not the specific operational readiness skills of the members of the unit participating are being promoted by the HCA project.  The promotion of these skills is a statutory requirement.

- Questions to be asked:

-- Are the skills being utilized during the HCA project within the unit’s METL?

-- What is the ratio of U.S. participation relative to foreign military participation?

-- Are they relying too heavily on foreign civilian contractor participation?  DoDD 2205.2 provides additional guidance in this regard.

(d) De minimis HCA.

- Sometimes, during the course of a combined exercise in a foreign country, an unexpected opportunity to perform minor humanitarian and civic assistance arises.  For example, during the conduct of an infantry platoon level combined exercise, a young girl in the local village near the exercise site may require minor medical attention to set a broken bone.

- 10 U.S.C. § 401(c)(2) authorizes the military commander to permit the treatment of the child by the platoon’s assigned doctor or medic.  The costs associated with this treatment would likely be minimal and would be paid for from the unit’s O&M funds, provided the expenditure is conjunction with a planned HCA mission.  This kind of activity is referred to as De minimis HCA.

- Only HCA amounting to “minimal expenditures” may be provided.  Although minimal expenditures are not defined in the statutes, DoD Directive 2205.2 provides guidance in determining what minimal means.  See "Definitions" where DoD explains that a commander is to use reasonable judgment in light of the overall cost of the operation in which the expenditure is incurred, taking into account the amount of time involved and considering congressional intent.  DoD then gives two examples of De Minimis.  (1)  A unit's doctor examining villagers for a few hours, administering several shots and issuing some medicine but not a deployment of a medical team providing mass inoculations.  (2)  Opening an access road through trees and underbrush for several hundred yards, but not asphalting a roadway.

b.  Demining.  Title 10 U.S. Code § 401(e)(5).  Some of the rules pertaining to demining follow.

- U.S. forces are not to engage in the physical detection, lifting, or destroying of landmines (unless it is part of a concurrent military operation other than HCA).

- Unlike traditional HCA activities, assistance with regard to demining must be provided to military or armed forces.

- Unlike HCA, equipment, services and supplies acquired for demining, including non-lethal, individual, or small-team landmine clearing equipment or supplies may be transferred to the foreign country.

c.  Humanitarian Assistance, 10 U.S.C. § 2551.  Authorizes use of funds for transportation of humanitarian relief and for other humanitarian purposes worldwide.

- This authority is often used to transport U.S. Government donated goods to a country in need.  (10 U.S.C. § 402 applies when relief supplies are supplied by non-governmental and private voluntary organizations, see below.)

- “Other humanitarian purposes worldwide” is not defined in the statute.  Generally, if the contemplated activity falls within the parameters of HCA under 10 U.S.C. § 401, then the HCA authority should be used.

- This section primarily allows more flexibility in emergency situations.  HCA generally requires pre-planned activities and must promote operational readiness skills of the U.S. participants.  Section 2551 does not require the promotion of operational readiness skills of the U.S. military participants.

d.  Excess non-lethal supplies: humanitarian relief, 10 U.S.C. § 2547.

- This statute allows DoD to provide excess non-lethal supplies for humanitarian relief.

- Excess property may include any property except:  real property, weapons, ammunition, and any other equipment or material that is designed to inflict bodily harm or death.

- Excess property is that property which is in the Defense Reutilization and Management Office (DRMO) channels.

- If the required property is in the excess property inventory, it is transferred to USAID, as agent for the Department of State, for distribution to the target nation.

- This statute does not contain the authority to transport the items, though it may be provided under authority of 10 U.S.C. § 2551, above.

e.  Transportation of humanitarian relief supplies to foreign countries, 10 U.S.C. § 402.

- This statute authorizes the transportation of non-governmental privately donated relief supplies.  It is administered by DoS and DSCA.

- The relief supplies are transported on a Space-A basis under certain conditions:  1) supplies must be in useable condition; 2) supplies must be suitable for humanitarian purposes, and 3) adequate arrangements must have been made for their distribution in country.

- Once in country, the supplies may be distributed by any U.S. government agency, a foreign government agency, an international organization, or a private nonprofit organization.

- In light of the fact that the supplies are transported on a Space-A basis, no separate funding is necessary.  However, reports must be submitted to Congress.

f.  Foreign Disaster Assistance, 10 U.S.C. § 404.

(1) In consultation with the Secretary of State, USAID is the lead agency for foreign disaster relief, with the primary source of funding being the International Disaster Assistance Funds, 22 U.S.C. § 2292-2292k.

(2) DoD has limited authority to engage in disaster assistance.  The President may direct DoD through the Secretary of Defense to respond to manmade or natural disasters.  DoD’s participation must be necessary to “save lives.”

(3) Assistance may include: transportation, supplies, services, and equipment.  The President must notify Congress within 48 hours after the commencement of the assistance.  The notice must include: The manmade or natural disaster involved, the threat to human lives presented, the U.S. military personnel and material resources involved or expected to be involved, disaster relief being provided by other nations or organizations, and the expected duration of the assistance activities.  Because of the authority provided in 10 U.S.C. § 2551, this authority is rarely used.

g.  CINC Initiative Funds, 10 U.S.C. § 166a.  This authority provides the CINC's with a great deal of legal flexibility to conduct humanitarian operations and activities.  The statute specifically lists “Humanitarian and civil assistance” as an authorized activity.
4.  Funding sources: Overseas Humanitarian, Disaster, and Civic Assistance (OHDACA)

a.  In an attempt to bring some order to the scattered authorities and funding sources for military humanitarian programs, Congress began appropriating funds into an account labeled “Overseas Humanitarian, Disaster, and Civic Assistance” (OHDACA) account. OHDACA funds are generally used to pay for operations and activities which are authorized by Title 10 § 2551, Humanitarian Assistance, and Demining under 10 U.S.C. § 401.

b.  Even though the law specifically lists HCA and Disaster Relief as appropriate uses for the fund, the actual practice is that OHDACA funds are used to pay for § 2551 authorized activities.  “Traditional” HCA (i.e., all activities other than Demining) are separately funded.
Convention on the Privileges and Immunities of the United Nations,

1 UNT.S. 15, 13 February 1946.
    Whereas Article 104 of the Charter of the United Nations provides that the Organization shall enjoy in the territory of each of its Members such legal capacity as may be necessary for the exercise of its functions and the fulfillment of its purposes and 

    Whereas Article 105 of the Charter of the United Nations provides that the Organization shall enjoy in the territory of each of its Member such privileges and immunities as are necessary for the fulfillment of its purposes and that representatives of the Members of the United Nations and officials of the Organization shall similarly enjoy such privileges and immunities as are necessary for the independent exercise of their functions in connection with the Organization. 

    Consequently the General Assembly by a Resolution adopted on the 13 February 1946, approved the following Convention and proposed it for accession by each Member of the United Nations. 

Article I   Juridical Personality 

SECTION 1 . The United Nations shall possess juridical personality. It shall have the capacity: 

 (a) to contract; 

 (b) to acquire and dispose of in movable and movable property; 

 (c) to institute legal proceedings. 

Article II   Property, Funds and Assets 

    SECTION 2. The United Nations, its property and assets wherever located and by whomsoever held, shall enjoy immunity from every form of legal process except insofar as in any particular case it has expressly waived its immunity shall extend to any particular case it has expressly waived its immunity. It is, however, understood that no waiver of immunity shall extend to any measure of execution. 

    SECTION 3. The premises of the United Nations shall be inviolable. The property and assets of the United Nations, wherever located and by whomsoever held, shall be immune from h, requisition, confiscation, expropriation and any other form of interference,, whether by executive, administrative, judicial or legislative action. 

    SECTION 4. The archives of the United Nations, and in general all documents belonging to it or held by it, shall be inviolable wherever located. 

    SECTION 5. Without being restricted by financial controls, regulations or moratoria of any kind, 

    (a) The United Nations may hold funds, gold or currency of any kind and operate accounts in any currency; 

    (b) The United Nations shall be free to transfer its funds, gold or currency from one country to another or within any country and to convert any currency held by it into any other currency. 

    SECTION 6. In exercising its rights under Section 5 above, the United Nations shall pay due regard to any representations made by the Government of any Member insofar as it is considered that effect can be given to such representations without detriment to the interests of the United Nations. 

    SECTION 7. The United Nations, its assets, income and other property shall be: 

    (a) Exempt from all direct taxes; it is understood however, that the United Nations will not claim exemption from taxes which are, in fact, no more than charges for public utility services; 

    (b) Exempt from customs duties and prohibitions and restrictions on imports and exports in respect of articles imported or exported by the United Nations for its official use. It is understood, however, that articles imported under such exemption will not be sold in the country into which they were imported except under conditions agreed with the Government of that country; 

    (c) Exempt from customs duties and prohibitions and restrictions on imports and exports in respects of its publications. 

     SECTION 8. While the United Nations will not, as a general rule, claim exemption from excise duties and from taxes on the sale of movable and immovable property which form part of the price to be paid, nevertheless when the United Nations is making important purchases for official use of property on which such duties and taxes have been charged or are chargeable, Members will, whenever possible, make appropriate administrative arrangements for the remission or return of the amount of duty or tax. 

Article III     Facilities in Respect of Communications 

    SECTION 9. The United Nations shall enjoy in the territory of each Member for its official communications treatment not less favourable than that accorded by the Government of that Member to any other Government including its diplomatic mission in the matter of priorities, rates and taxes on mails, cables, telegrams, radiograms, telephotos, telephones and other communications; and press rates for information to the press and radio. No censorship shall be applied to the official correspondence and other official communications of the United Nations. 

    SECTION 10. The United Nations shall have the right to use codes and to dispatch and receive its correspondence by courier or in bags, which shall have the same immunities and privileges as diplomatic couriers and bags. 

Article IV     The Representatives of Members 

    SECTION 11. Representatives of Members to the principal and subsidiary organs of the United Nations and to conferences convened by the United Nations, shall, while exercising their functions and during the journey to and from the place of meeting, enjoy the following privileges and immunities: 

    (a) Immunity from personal arrest or detention and from seizure of their personal baggage, and, in respect of words spoken or written and all acts done by them in their capacity as representatives, immunity from legal process of every kind; 

    (b) Inviolability for all papers and documents; 

    (c) The right to use codes and to receive papers or correspondence by courier or in sealed bags; 

    (d) Exemption in respect of themselves and their spouses from immigration restrictions, aliens registration or national service obligations in the State they are visiting or through which they are passing in the exercise of their functions; 

    (e) The same facilities in respect of currency or exchange restrictions as are accorded to representatives of foreign governments on temporary official missions; 

    (f) The immunities and facilities in respect of their personal baggage as are accorded to diplomatic envoys, and also; 

    (g) Such other privileges, immunities and facilities not inconsistent with the foregoing as diplomatic envoys enjoy, except that they shall have no right to claim exemption from customs duties on goods imported (otherwise than as part of their personal baggage) or from excise duties or sales taxes. 

    SECTION 12. In order to secure, for the representatives of Members to the principal and subsidiary organs of the United Nations and to conferences convened by the United Nations, complete freedom of speech and independence in the discharge of their duties, the immunity from legal process in respect of words spoken or written and all acts done by them in discharging their duties shall continue to be accorded, notwithstanding that the persons concerned are no longer the representatives of Members. 

    SECTION 13. Where the incidence of any form of taxation depends upon residence, periods during which the representatives of Members to the principal and subsidiary organs of the United Nations and to conferences convened by the United Nations are present in a state for the discharge of their duties shall not be considered as periods of residence. 

    SECTION 14. Privileges and immunities are accorded to the representatives of Members not for the personal benefit of the individuals themselves, but in order to safeguard the independent exercise of their functions in connection with the United Nations. Consequently a Member non only has the right but is under a duty to waive the immunity of its representative in any case where in the opinion of the Member the immunity would impede the course of justice, and it can be waived without prejudice to the purpose for which the immunity is accorded. 

    SECTION 15. The provisions of Sections 11, 12 and 13 are not applicable as between a representative and the authorities of the state of which he is a national or of which he is or has been the representative. 

    SECTION 16. In this article the expression &“representatives”; shall be deemed to include all delegates, deputy delegates, advisers, technical experts and secretaries of delegations. 

Article V     Officials 

    SECTION 17. The Secretary-General will specify the categories of officials to which the provisions of this Article and Article VII shall apply. He shall submit these categories to the General Assembly. Thereafter these categories shall be communicated to the Governments of all Members. The names of the officials included in these categories shall from time to time be made known to the Governments of Members. 

    SECTION 18. Officials of the United Nations shall: 

    (a) Be immune from legal process in respect of words spoken or written and all acts performed by them in their official capacity; 

    (b) Be exempt from taxation on the salaries and emoluments paid to them by the United Nations; 

    (c) Be immune from national service obligations; 

    (d) Be immune, together with their spouses and relatives dependent on them, from immigration restrictions and alien registration; 

    (e) Be accorded the same privileges in respect of exchange facilities as are accorded to the officials of comparable ranks forming part of diplomatic missions to the Government concerned; 

    (f) Be given, together with their spouses and relatives dependent on them, the same repatriation facilities in time of international crisis as diplomatic envoys; 

    (g) Have the right to import free of duty their furniture and effects at the time of first taking up their post in the country in question. 

    SECTION 19. In addition to the immunities and privileges specified in Section 18, the Secretary-General and all Assistant Secretaries- General shall be accorded in respect of themselves, their spouses and minor children, the privileges and immunities, exemptions and facilities accorded to diplomatic envoys, in accordance with international law. 

    SECTION 20. Privileges and immunities are granted to officials in the interests of the United Nations and not for the personal benefit of the individuals themselves. The Secretary-General shall have the right and the duty to waive the immunity of any official in any case where, in his opinion, the immunity would impede the course of justice and can be waived without prejudice to the interests of the United Nations. In the case of the Secretary-General, the Security Council shall have the right to waive immunity. 

    SECTION 21. The United Nations shall cooperate at all times with the appropriate authorities of Members to facilitate the proper administration of justice, secure the observance of police regulations and prevent the occurrence of any abuse in connection with the privileges, immunities and facilities mentioned in this Article. 

Article VI     Experts on Missions for the United Nations 

    SECTION 22. Experts (other than officials coming within the scope of Article V) performing missions for the United Nations shall be accorded such privileges and immunities as are necessary for the independent exercise of their functions during the period of their missions, including the time spent on journeys in connection with their missions. In particular they shall be accorded: 

    (a) Immunity from personal arrest or detention and from seizure of their personal baggage; 

    (b) In respect of words spoken or written and acts done by them in the course of the performance of their mission, immunity from legal process of every kind. This immunity from legal process shall continue to be accorded notwithstanding that the persons concerned are no longer employed on missions for the United Nations; 

    (c) Inviolability for all papers and documents; 

    (d) For the purpose of their communications with the United Nations, the right to use codes and to receive papers or correspondence by courier or in sealed bags; 

    (e) The Same facilities in respect of currency or exchange restrictions as are accorded to representatives of foreign governments on temporary official missions; 

    (f) The same immunities and facilities in respect of their personal baggage as are accorded to diplomatic envoys. 

    SECTION 23. Privileges and immunities are granted to experts in the interests of the United Nations and not for the personal benefit of the individuals themselves. The Secretary-General shall have the right and the duty to waive the immunity of any expert in any case where, in his opinion, the immunity would impede the course of justice and it can be waived without prejudice to the interests of the United Nations. 

Article VII     United Nations Laissez-Passer 

    SECTION 24. The United Nations may issue United Nations laissez- passer to its officials. These laissez-passer shall be recognized and accepted as valid travel documents by the authorities of Members, taking into account the provisions of Section 25. 

    SECTION 25. Applications for visas (where required) from the holders of United Nations laissez-passer, when accompanied by a certificate that they are traveling on the business of the United Nations, shall be dealt with as speedily as possible. In addition, such persons shall be granted facilities for speedy travel. 

    SECTION 26. Similar facilities to those specified in Section 25 shall be accorded to experts and other persons who, though not the holders of United Nations laissez-passer, have a certificate that they are traveling on the business of the United Nations. 

    SECTION 27. The Secretary-General, Assistant Secretaries-General and Directors traveling on United Nations laissez-passer on the business of the United Nations shall be granted the same facilities as are accorded to diplomatic envoys. 

    SECTION 28. The provisions of this article may be applied to the comparable officials of specialized agencies if the agreements for relationship made under Article 63 of the Charter so provide. 

Article VIII     Settlement of Disputes 

    SECTION 29. The United Nations shall make provisions for appropriate modes of settlement of: 

    (a) Disputes arising out of contracts or other disputes of a private law character to which the United Nations is a party; 

    (b) Disputes involving any official of the United Nations who by reason of his official position enjoys immunity, if immunity has not been waived by the Secretary-General. 

    SECTION 30. All differences arising out of the interpretation or application of the present convention shall be referred to the international Court of Justice, unless in any case it is agreed by the parties to have recourse to another mode of settlement. If a difference arises between the United Nations on the one hand and a Member on the other hand, a request shall be made for an advisory opinion on any legal question involved in accordance with Article 96 of the Charter and Article 65 of the Statute of the Court. The opinion given by the Court shall be accepted as decisive by the parties. 

Final Article 

    SECTION 31. This convention is submitted to every Member of the United Nations for accession. 

    SECTION 32. Accession shall be affected by deposit of an instrument with the Secretary-General of the United Nations and the Convention shall come into force as regards each Member on the date of deposit of each instrument of accession. 

    SECTION 33. The Secretary-General shall inform all Members of the United Nations of the deposit of each accession. 

    SECTION 34. It is understood that, when an instrument of accession is deposited on behalf of any Member, the Member will be in a position under its own law to give effect to the terms of this Convention. 

    SECTION 35. This convention shall continue in force as between the United Nations and every Member which has deposited an instrument of accession for so long as that Member remains a Member of the United Nations, or until a revised general convention has been approved by the General Assembly and that Member has become a party to this revised Convention. 

    SECTION 36. The Secretary-General may conclude with any Member or Member supplementary agreements adjusting the provisions of this Convention so far as that Member or those Members are concerned. These supplementary agreements shall in each case be subject to the approval of the General Assembly. 

Convention on the Safety of United Nations and Associated Personnel,

G.A. res. 49/59, 49 UN GAOR Supp. (No. 49) at 299, UN Doc. A/49/49 (1994).

The General Assembly, Considering that the codification and progressive development of international law contributes to the implementation of the purposes and principles set forth in Articles 1 and 2 of the Charter of the United Nations, Gravely concerned at the increasing number of attacks on United Nations and associated personnel that have caused death or serious injury, Bearing in mind that United Nations operations may be conducted in situations that entail risk to the safety of United Nations and associated personnel, Recognizing the need to strengthen and to keep under review arrangements for the protection of United Nations and associated personnel, 

Recalling its resolution 48/37 of 9 December 1993, by which it established the Ad Hoc Committee on the Elaboration of an International Convention Dealing with the Safety and Security of United Nations and Associated Personnel, with particular reference to responsibility for attacks on such personnel, 

Taking into account the report of the Ad Hoc Committee, in particular the revised negotiating text resulting from the work of the Ad Hoc Committee, 

Recalling its decision, in accordance with the recommendation of the Ad Hoc Committee, to re-establish, at its current session, a working group within the framework of the Sixth Committee to continue consideration of the revised negotiating text and of proposals relating thereto, 

Having considered the text of the draft convention prepared by the working group and submitted to the Sixth Committee for consideration with a view to its adoption, 

1.  Adopts and opens for signature and ratification, acceptance or approval, or for accession, the Convention on the Safety of United Nations and Associated Personnel, the text of which is annexed to the present resolution; 

2.  Urges States to take all appropriate measures to ensure the safety and security of United Nations and associated personnel within their territory; 

3.  Recommends that the safety and security of United Nations and associated personnel be kept under continuing review by all relevant bodies of the Organization; 

4.  Underlines the importance it attaches to the speedy conclusion of a comprehensive review of arrangements for compensation for death, disability, injury or illness attributable to peace-keeping service, with a view to developing equitable and appropriate arrangements and to ensuring expeditious reimbursement. 

84th plenary meeting

9 December 1994

Convention on the Safety of United Nations and Associated Personnel

The States Parties to this Convention, Deeply concerned over the growing number of deaths and injuries resulting from deliberate attacks against United Nations and associated personnel, Bearing in mind that attacks against, or other mistreatment of, personnel who act on behalf of the United Nations are unjustifiable and unacceptable, by whomsoever committed, Recognizing that United Nations operations are conducted in the common interest of the international community and in accordance with the principles and purposes of the Charter of the United Nations, Acknowledging the important contribution that United Nations and associated personnel make in respect of United Nations efforts in the fields of preventive diplomacy, peacemaking, peace-keeping, peace-building and humanitarian and other operations, Conscious of the existing arrangements for ensuring the safety of United Nations and associated personnel, including the steps taken by the principal organs of the United Nations, in this regard, Recognizing none the less that existing measures of protection for United Nations and associated personnel are inadequate, Acknowledging that the effectiveness and safety of United Nations operations are enhanced where such operations are conducted with the consent and cooperation of the host State, Appealing to all States in which United Nations and associated personnel are deployed and to all others on whom such personnel may rely, to provide comprehensive support aimed at facilitating the conduct and fulfilling the mandate of United Nations operations, Convinced that there is an urgent need to adopt appropriate and effective measures for the prevention of attacks committed against United Nations and associated personnel and for the punishment of those who have committed such attacks, 

Have agreed as follows: 

Article 1 Definitions 

For the purposes of this Convention: 

(a) "United Nations personnel" means:  (i) Persons engaged or deployed by the Secretary-General of the United Nations as members of the military, police or civilian components of a United Nations operation; 

(ii) Other officials and experts on mission of the United Nations or its specialized agencies or the International Atomic Energy Agency who are present in an official capacity in the area where a United Nations operation is being conducted;

(b) "Associated personnel" means:  (i) Persons assigned by a Government or an intergovernmental organization with the agreement of the competent organ of the United Nations; (ii) Persons engaged by the Secretary-General of the United Nations or by a specialized agency or by the International Atomic Energy Agency; (iii) Persons deployed by a humanitarian non-governmental organization or agency under an agreement with the Secretary-General of the United Nations or with a specialized agency or with the International Atomic Energy Agency, to carry out activities in support of the fulfillment of the mandate of a United Nations operation;

(c) "United Nations operation" means an operation established by the competent organ of the United Nations in accordance with the Charter of the United Nations and conducted under United Nations authority and control: (i) Where the operation is for the purpose of maintaining or restoring international peace and security; or (ii) Where the Security Council or the General Assembly has declared, for the purposes of this Convention, that there exists an exceptional risk to the safety of the personnel participating in the operation;

(d) "Host State" means a State in whose territory a United Nations operation is conducted; 

(e) "Transit State" means a State, other than the host State, in whose territory United Nations and associated personnel or their equipment are in transit or temporarily present in connection with a United Nations operation. 

Article 2 Scope of application 

1.  This Convention applies in respect of United Nations and associated personnel and United Nations operations, as defined in article 1. 

2.  This Convention shall not apply to a United Nations operation authorized by the Security Council as an enforcement action under Chapter VII of the Charter of the United Nations in which any of the personnel are engaged as combatants against organized armed forces and to which the law of international armed conflict applies. 

Article 3 Identification 

1.  The military and police components of a United Nations operation and their vehicles, vessels and aircraft shall bear distinctive identification. Other personnel, vehicles, vessels and aircraft involved in the United Nations operation shall be appropriately identified unless otherwise decided by the Secretary-General of the United Nations. 

2.  All United Nations and associated personnel shall carry appropriate identification documents. 

Article 4 Agreements on the status of the operation 

The host State and the United Nations shall conclude as soon as possible an agreement on the status of the United Nations operation and all personnel engaged in the operation including, inter alia, provisions on privileges and immunities for military and police components of the operation. 

Article 5 Transit 

A transit State shall facilitate the unimpeded transit of United Nations and associated personnel and their equipment to and from the host State. 

Article 6 Respect for laws and regulations 

1.  Without prejudice to such privileges and immunities as they may enjoy or to the requirements of their duties, United Nations and associated personnel shall:  (a) Respect the laws and regulations of the host State and the transit State; and (b) Refrain from any action or activity incompatible with the impartial and international nature of their duties. 

2.  The Secretary-General of the United Nations shall take all appropriate measures to ensure the observance of these obligations. 

Article 7 Duty to ensure the safety and security of United Nations and associated personnel 

1.  United Nations and associated personnel, their equipment and premises shall not be made the object of attack or of any action that prevents them from discharging their mandate. 

2.  States Parties shall take all appropriate measures to ensure the safety and security of United Nations and associated personnel. In particular, States Parties shall take all appropriate steps to protect United Nations and associated personnel who are deployed in their territory from the crimes set out in article 9. 

3.  States Parties shall cooperate with the United Nations and other States Parties, as appropriate, in the implementation of this Convention, particularly in any case where the host State is unable itself to take the required measures. 

Article 8 Duty to release or return United Nations and associated personnel captured or detained 

Except as otherwise provided in an applicable status-of-forces agreement, if United Nations or associated personnel are captured or detained in the course of the performance of their duties and their identification has been established, they shall not be subjected to interrogation and they shall be promptly released and returned to United Nations or other appropriate authorities. Pending their release such personnel shall be treated in accordance with universally recognized standards of human rights and the principles and spirit of the Geneva Conventions of 1949. 

Article 9 Crimes against United Nations and associated personnel 

1.  The intentional commission of:  (a) A murder, kidnapping or other attack upon the person or liberty of any United Nations or associated personnel; (b) A violent attack upon the official premises, the private accommodation or the means of transportation of any United Nations or associated personnel likely to endanger his or her person or liberty; (c) A threat to commit any such attack with the objective of compelling a physical or juridical person to do or to refrain from doing any act; (d) An attempt to commit any such attack; and (e) An act constituting participation as an accomplice in any such attack, or in an attempt to commit such attack, or in organizing or ordering others to commit such attack, shall be made by each State Party a crime under its national law. 

2.  Each State Party shall make the crimes set out in paragraph 1 punishable by appropriate penalties which shall take into account their grave nature. 

Article 10 Establishment of jurisdiction 

1.  Each State Party shall take such measures as may be necessary to establish its jurisdiction over the crimes set out in article 9 in the following cases:  (a) When the crime is committed in the territory of that State or on board a ship or aircraft registered in that State; (b) When the alleged offender is a national of that State. 

2.  A State Party may also establish its jurisdiction over any such crime when it is committed: 

(a) By a stateless person whose habitual residence is in that State; or (b) With respect to a national of that State; or (c) In an attempt to compel that State to do or to abstain from doing any act. 

3.  Any State Party which has established jurisdiction as mentioned in paragraph 2 shall notify the Secretary-General of the United Nations. If such State Party subsequently rescinds that jurisdiction, it shall notify the Secretary-General of the United Nations. 

4.  Each State Party shall take such measures as may be necessary to establish its jurisdiction over the crimes set out in article 9 in cases where the alleged offender is present in its territory and it does not extradite such person pursuant to article 15 to any of the States Parties which have established their jurisdiction in accordance with paragraph 1 or 2. 

5. This Convention does not exclude any criminal jurisdiction exercised in accordance with national law. 

Article 11 Prevention of crimes against United Nations and associated personnel 

States Parties shall cooperate in the prevention of the crimes set out in article 9, particularly by: 

(a) Taking all practicable measures to prevent preparations in their respective territories for the commission of those crimes within or outside their territories; and 

(b) Exchanging information in accordance with their national law and coordinating the taking of administrative and other measures as appropriate to prevent the commission of those crimes. 

Article 12 Communication of information 

1.  Under the conditions provided for in its national law, the State Party in whose territory a crime set out in article 9 has been committed shall, if it has reason to believe that an alleged offender has fled from its territory, communicate to the Secretary-General of the United Nations and, directly or through the Secretary-General, to the State or States concerned all the pertinent facts regarding the crime committed and all available information regarding the identity of the alleged offender. 

2.  Whenever a crime set out in article 9 has been committed, any State Party which has information concerning the victim and circumstances of the crime shall endeavour to transmit such information, under the conditions provided for in its national law, fully and promptly to the Secretary-General of the United Nations and the State or States concerned. 

Article 13 Measures to ensure prosecution or extradition 

1. Where the circumstances so warrant, the State Party in whose territory the alleged offender is present shall take the appropriate measures under its national law to ensure that person's presence for the purpose of prosecution or extradition. 

2.  Measures taken in accordance with paragraph 1 shall be notified, in conformity with national law and without delay, to the Secretary-General of the United Nations and, either directly or through the Secretary-General, to:  (a) The State where the crime was committed; (b) The State or States of which the alleged offender is a national or, if such person is a stateless person, in whose territory that person has his or her habitual residence; (c) The State or States of which the victim is a national; and (d) Other interested States. 

Article 14 Prosecution of alleged offenders 

The State Party in whose territory the alleged offender is present shall, if it does not extradite that person, submit, without exception whatsoever and without undue delay, the case to its competent authorities for the purpose of prosecution, through proceedings in accordance with the law of that State. Those authorities shall take their decision in the same manner as in the case of an ordinary offence of a grave nature under the law of that State. 

Article 15 Extradition of alleged offenders 

1.  To the extent that the crimes set out in article 9 are not extraditable offences in any extradition treaty existing between States Parties, they shall be deemed to be included as such therein. States Parties undertake to include those crimes as extraditable offences in every extradition treaty to be concluded between them. 

2.  If a State Party which makes extradition conditional on the existence of a treaty receives a request for extradition from another State Party with which it has no extradition treaty, it may at its option consider this Convention as the legal basis for extradition in respect of those crimes. Extradition shall be subject to the conditions provided in the law of the requested State. 

3.  States Parties which do not make extradition conditional on the existence of a treaty shall recognize those crimes as extraditable offences between themselves subject to the conditions provided in the law of the requested State. 

4.  Each of those crimes shall be treated, for the purposes of extradition between States Parties, as if it had been committed not only in the place in which it occurred but also in the territories of the States Parties which have established their jurisdiction in accordance with paragraph 1 or 2 of article 10. 

Article 16 Mutual assistance in criminal matters 

1.  States Parties shall afford one another the greatest measure of assistance in connection with criminal proceedings brought in respect of the crimes set out in article 9, including assistance in obtaining evidence at their disposal necessary for the proceedings. The law of the requested State shall apply in all cases. 

2.  The provisions of paragraph 1 shall not affect obligations concerning mutual assistance embodied in any other treaty. 

Article 17 Fair treatment 

1.  Any person regarding whom investigations or proceedings are being carried out in connection with any of the crimes set out in article 9 shall be guaranteed fair treatment, a fair trial and full protection of his or her rights at all stages of the investigations or proceedings. 

2.  Any alleged offender shall be entitled:  (a)  To communicate without delay with the nearest appropriate representative of the State or States of which such person is a national or which is otherwise entitled to protect that person's rights or, if such person is a stateless person, of the State which, at that person's request, is willing to protect that person's rights; and (b) To be visited by a representative of that State or those States. 

Article 18 Notification of outcome of proceedings 

The State Party where an alleged offender is prosecuted shall communicate the final outcome of the proceedings to the Secretary-General of the United Nations, who shall transmit the information to other States Parties. 

Article 19 Dissemination 

The States Parties undertake to disseminate this Convention as widely as possible and, in particular, to include the study thereof, as well as relevant provisions of international humanitarian law, in their programmes of military instruction. 

Article 20 Savings clauses 

Nothing in this Convention shall affect: 

(a)  The applicability of international humanitarian law and universally recognized standards of human rights as contained in international instruments in relation to the protection of United Nations operations and United Nations and associated personnel or the responsibility of such personnel to respect such law and standards; 

(b)  The rights and obligations of States, consistent with the Charter of the United Nations, regarding the consent to entry of persons into their territories; 

(c)  The obligation of United Nations and associated personnel to act in accordance with the terms of the mandate of a United Nations operation; 

(d)  The right of States which voluntarily contribute personnel to a United Nations operation to withdraw their personnel from participation in such operation; or 

(e)  The entitlement to appropriate compensation payable in the event of death, disability, injury or illness attributable to peace-keeping service by persons voluntarily contributed by States to United Nations operations. 

Article 21 Right of self-defence 

Nothing in this Convention shall be construed so as to derogate from the right to act in self-defence. 

Article 22 Dispute settlement 

1.  Any dispute between two or more States Parties concerning the interpretation or application of this Convention which is not settled by negotiation shall, at the request of one of them, be submitted to arbitration. If within six months from the date of the request for arbitration the parties are unable to agree on the organization of the arbitration, any one of those parties may refer the dispute to the International Court of Justice by application in conformity with the Statute of the Court. 

2.  Each State Party may at the time of signature, ratification, acceptance or approval of this Convention or accession thereto declare that it does not consider itself bound by all or part of paragraph 1. The other States Parties shall not be bound by paragraph 1 or the relevant part thereof with respect to any State Party which has made such a reservation. 

3.  Any State Party which has made a reservation in accordance with paragraph 2 may at any time withdraw that reservation by notification to the Secretary-General of the United Nations. 

Article 23 Review meetings 

At the request of one or more States Parties, and if approved by a majority of States Parties, the Secretary-General of the United Nations shall convene a meeting of the States Parties to review the implementation of the Convention, and any problems encountered with regard to its application. 

Article 24 Signature 

This Convention shall be open for signature by all States, until 31 December 1995, at United Nations Headquarters in New York. 

Article 25 Ratification, acceptance or approval 

This Convention is subject to ratification, acceptance or approval. Instruments of ratification, acceptance or approval shall be deposited with the Secretary-General of the United Nations. 

Article 26 Accession 

This Convention shall be open for accession by any State. The instruments of accession shall be deposited with the Secretary-General of the United Nations. 

Article 27 Entry into force 

1.  This Convention shall enter into force thirty days after twenty-two instruments of ratification, acceptance, approval or accession have been deposited with the Secretary-General of the United Nations. 

2.  For each State ratifying, accepting, approving or acceding to the Convention after the deposit of the twenty-second instrument of ratification, acceptance, approval or accession, the Convention shall enter into force on the thirtieth day after the deposit by such State of its instrument of ratification, acceptance, approval or accession. 

Article 28 Denunciation 

1.  A State Party may denounce this Convention by written notification to the Secretary-General of the United Nations. 

2.  Denunciation shall take effect one year following the date on which notification is received by the Secretary-General of the United Nations. 

Article 29 Authentic texts 

The original of this Convention, of which the Arabic, Chinese, English, French, Russian and Spanish texts are equally authentic, shall be deposited with the Secretary-General of the United Nations, who shall send certified copies thereof to all States.










( Adapted in part from The Army JAG SChool's Operational Law Handbook, 2001 Edition, Chapters 14, 21, and 23
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