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SAMPLES OF BEHAVIOR

1. Explain the difference between the rights provided by Article 31, UCMJ, and the Fifth and Sixth Amendment right to counsel.

2. Give examples regarding who is required to give Article 31 rights under the UCMJ and under what circumstances.

3. Given a fact scenario involving the collection of non-testimonial evidence, predict or explain whether or not Article 31 rights should be given to a suspect/accused.

4. Illustrate situations when rights to counsel are required.

5. Summarize the procedural differences if the accused asserts an equivocal or an unequivocal request for counsel.

6. Distinguish between two classes of “involuntary statements.”
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I.   OVERVIEW.

A.   Three separate laws govern the right against self-incrimination for service members.  These are Article 31, UCMJ, and the Fifth and Sixth Amendments, U.S. Constitution.  Each law is triggered by a different set of criterion or events, and each law provides distinct protections. When analyzing a situation involving self-incrimination, judge advocates must understand all the facts surrounding the incident.  The facts determine which law(s), if any, were triggered, and whether the essential procedures were followed to ensure the right against self-incrimination was not violated.  Confessions or admissions are admissible in court when the rights afforded under each law are observed.   Military Rules of Evidence (Mil. R. Evid.) 301, 304, and 305 are the applicable rules of evidence for rights against self-incrimination.  The chart and time line below should help illustrate the above points.

B.   RIGHTS WARNING CHART:


Article 31(b) 
Miranda (Fifth Amend.) 

Sixth Amend.
Who Must Warn
Person subject to the Code 
Law Enforcement Officer 
 Law Enforcement Officer


(acting in an official capacity for
(but includes those required 


law enforcement/disciplinary
to give warnings under Art. 31(b))


purposes or position of authority, 


and questions perceived as such 


by the accused/suspect.)

Who Must be 
Accused or Suspect 
Person Subject to 
Accused

Warned

Custodial Interrogation

When Warning 
Interrogation (Questioning)
Custodial Interrogation 
Questions about an offense after

Required 


Preferral of Charges for that 




offense

Content of Warning 
1. Nature of Offense 
1. Right to Silence 
1. Right to Counsel


2. Right to Silence 
2. Consequences





3. Consequences 



3. Right to Counsel

C.   RIGHTS WARNING TIME LINE:  

            Crime




Custodial Interrogation




Preferral





   
Article 31(b)


Right to Counsel
 


Right to Counsel 










(Fifth Amend.)




(Sixth Amend.)

D.  CAVEAT:  To ensure that questioners/interrogators don’t make mistakes when reading someone their rights, the rights warning card and the Statement of Suspect/Witness/Complainant Form, AF Form 1168, include the required warnings for both Article 31(b), UCMJ, and the right to counsel under the Fifth Amendment.  In addition, nothing prohibits a questioner from advising a questionee of that person’s rights at any time. 

II.  ARTICLE 31, UCMJ, COMPULSORY SELF-INCRIMINATION PROHIBITED.

A.  TEXT OF ARTICLE 31, UCMJ

(a) No person subject to this chapter may compel any person to incriminate himself or to answer any question the answer to which may tend to incriminate him.

(b) No person subject to this chapter may interrogate, or request any statement from an accused or a person suspected of an offense without first advising him of the nature of the accusation and advising him that he does not have to make any statement regarding the offense of which he is accused or suspected and that any statement made by him may be used as evidence against him in a trial by court‑martial.

(c) No person subject to this chapter may compel any person to make a statement or produce evidence before any military tribunal if the statement or evidence is not material to the case and may tend to degrade him.

(d) No statement obtained from any person in violation of this article, or through the use of coercion, unlawful influence, or unlawful inducement may be received in evidence against him in a trial by court‑martial.

B.   ARTICLE 31 DOES THREE THINGS:

1.
 It generally prohibits compelled self‑incrimination;

2.
 It imposes a warnings requirement; and

3.
 It excludes involuntary statements from evidence in a court-martial.

C.   ARTICLE 31 DOES NOT:


1.
  Address rights to counsel.

2.   Prohibit requests/compelled production of nontestimonial evidence or identification.

3.   Limit the scope of the right against self‑incrimination or the warnings requirements to custodial interrogations.

III.  ARTICLE 31 RIGHTS WARNING – Article 31(b) sets forth three elements to determine if rights warning must be provided.  If the answer to all elements is yes, the rights warnings are required.  If the answer to any is no, then Article 31(b) rights warning are not required.  First, determine if the interrogator is the type of person who must provide the rights advisement.  Because of case law, this first element has two subparts.  (a) Is the interrogator acting in an official capacity or only out of a personal motivation, and (b) does the person questioned perceive that the inquiry involves more than casual conversation?  Second, does the interrogator accuse or suspect the person questioned of committing an offense?  Third, will an interrogation occur?  If the answer to any of the questions is negative, then Article 31(b) warnings are not required.  

A.   WHO MUST GIVE ARTICLE 31(b) RIGHTS ADVISEMENT?  "Persons subject to the UCMJ." Article 31(b), UCMJ; Mil. R. Evid. 305(b)(1).  At first glance, Article 31(b) seems to require all persons subject to the UCMJ to give Article 31(b) rights advisement. However, case law significantly narrows this broad category.

1.   The BASIC TEST:  In United States v. Duga, 10 M.J. 206 (C.M.A. 1981), the court set out a two-part test to determine if the questioner is required to give the rights advisement.  Both prongs must be met.

a.   Was the questioner acting in an official capacity or only out of a personal motivation? and

b.   Did the person questioned perceive that the inquiry involved more than casual conversation?

2.   Official Capacity:  Means more than performing one’s military duty.  It occurs when military persons knowingly act in official law enforcement or disciplinary capacity or who are in a position of authority over the suspect.  United States v. Loukas, 29 M.J. 385 (C.M.A. 1990).

a.   Official law enforcement or disciplinary capacity - Assess all the facts and circumstances at the time of the interview to determine whether the military questioner was acting or could reasonably be considered to be acting in an official law enforcement or disciplinary capacity.  United States v. Swift, 53 M.J. 439 (2000); see also United States v. Ravenel, 26 M.J. 344 (C.M.A. 1988) for a good general discussion of the underlying principles and theories for applying Article 31.  

b.   Position of Authority – 

1)   The court in United States v. Good, 32 M.J. 105 (C.M.A. 1991), tried to clarify the responsibilities of persons in positions of authority by explaining that military superiors must only advise when (1) the service member is a suspect, and (2) "the questioning itself is part of an official law enforcement investigation or disciplinary inquiry."  However, the Court also stated that a military supervisor in the member's chain-of-command is presumed to be acting in a disciplinary capacity.  See United States v. Loukas, 29 M.J. 385 (C.M.A. 1990).  

2)   The presumption is rebuttable.  

a)   United States v. Norris, 55 M.J. 209 (2001) (Father (E-7) of rape victim questioned the accused (E-4) about the accused’s relationship with the victim (who was under 16).  The father and the accused were not in the same chain of command.  The father learned of a possible relationship between the accused and the victim after reading a letter written by the victim to the accused.  The father spoke with his daughter who provided little information.  The father decided to question the accused.  After the two-hour conversation with the accused, the father again talked with the victim.  The victim then revealed that she had been raped.  The court held that Article 31(b) rights warnings were not required because the father was acting in a personal capacity.  See page 214 for a list of factors the court used to make this determination.) 

b)   United States v. Loukas, 29 M.J. 385 (C.M.A. 1990) (The questioning by the crew chief to determine if the accused was on drugs was done for the safety of the plane and its crew.  His questioning of the accused “was limited to that required to fulfill his operational responsibilities, and there was no evidence suggesting his inquires were designed to evade constitutional or codal rights.”) See United States v. Swift, 53 M.J. 439 (2000); United States v. Pittman, 36 M.J. 404, 407 (C.M.A. 1993); United States v. Cross, 34 C.M.R. 440 (C.M.A. 1964).


c.   Specific Situations:  General rule – if a person is acting in a law enforcement capacity for military authorities, that person is considered a “person subject to the code” whether or not they are military or civilian.  If a person is not acting in a law enforcement capacity, they are not considered a “person subject to the code” whether or not they are military or civilian.

1)   Agents, even if civilian, are considered to be "persons subject to the code" when acting in a law enforcement capacity.  These agents must give Article 31(b) rights advisement.  Mil. R. Evid. 305(b)(1).

2)   Article 32 Investigating Officers – IOs need only give rights warning to suspects, not other witnesses.  See United States v. Bell, 44 M.J. 403 (1996) (Article 32 investigation is a “judicial proceeding, not disciplinary or a law enforcement tool within the context of Article 31 warnings.”); United States v. Poole, 15 M.J. 883 (A.C.M.R. 1983); United States v. Williams, 9 M.J. 831 (A.C.M.R. 1980).  Practice Tip:  In some cases, although permissible, a failure to warn may be bad practice.

3)   Base Exchange Detectives - Case law has not always required base exchange detectives to give Article 31 rights.  However, in United States v. Quillen, 27 M.J. 312 (C.M.A. 1988), the court made it clear that store detectives who act in furtherance with military investigative purposes, with a duty to report crimes to military authorities, may well be required to advise suspects under Article 31(b).  See also United States v. Powell, 40 M.J. 1 (C.M.A. 1994); United States v. Ruiz, 50 M.J. 518 (A.F.Ct.Crim.App. 1998) (The store detective was a “person subject to the code” under Article 31(b); however, her interaction with the accused was not an “interrogation,” therefore, no rights advisement was necessary.) 

4)   CIA agent - In United States v. Lonetree, 35 M.J. 396 (C.M.A. 1992) accused went to US intelligence agents and, after being assured that his statements would be held in confidence, told of his dealings with Soviet agents.  The court ruled statements were admissible, finding CIA agents to be non‑police agents, as their only purpose was to determine damage caused by security leak and never merged with NIS criminal investigation.  Therefore no Article 31 rights were required. 

5)   Chaplains - Do not have to give Article 31 rights advisement.  This is not surprising in view of the clergy‑penitent privilege.  Mil. R. Evid. 503. See United States v. Richards, 17 M.J. 1016 (N.M.C.M.R. 1984).

6)   Health Care Professionals – "As a matter of law ... Article 31, UCMJ, does not apply to health-care professionals engaged in patient treatment." United States v. Raymond, 38 M.J. 136 (C.M.A. 1993).

a)   Physicians – A military pediatrician, who was also the medical advisor to the Family Advocacy Case Management Team, was not required to inform the accused of his Article 31 rights when she questioned the accused about injuries to his infant son.  The pediatrician’s purpose was medical diagnosis of the seriously injured baby.  United States v. Bowerman, 39 M.J. 219 (C.M.A. 1994).  See United States v. Brown, 38 M.J. 696 (A.F.C.M.R. 1993) (the court held Article 31 rights were not required to be given to a medical technician who was physically taken to the emergency room due to the belief she was under the influence of drugs, and where the treating physician was informed that accused was suspected of theft of Demerol as well as of illegal drug use at the time he questioned her.  The court determined questions were for purpose of medical diagnosis and treatment and not for investigative purposes.)

b)   Psychiatric Nurses & DoD Social Workers- The court found that a civilian psychiatric nurse had no obligation to advise an accused of his Article 31 rights when he presented himself for treatment (and admission) to the psychiatric ward shortly after watching his daughter's videotaped deposition against him.  The record was clear that the nurse was only acting in a legitimate medical capacity in asking the accused questions to assess his mental health.  United States v. Moore, 32 M.J. 56 (C.M.A. 1991); see also United States v. Raymond, 38 M.J. 136 (C.M.A. 1993).  

c)   State Social Worker - The court found that a state social worker was not required to advise a military member accused before interviewing him. Under state law, she had an independent duty to interview parents in child abuse cases and her primary concern was the welfare of the family.  United States v. Moreno, 36 M.J. 107 (C.M.A. 1992).  In United States v. Miller, 36 M.J. 124 (C.M.A. 1992), statements made to a social worker outside state courtroom prior to custody hearing, while accused was under military escort and shackled, and statements made to court‑appointed psychologist who was evaluating entire family for treatment plan, were held admissible, despite the fact that no warnings were given.  However, the court affirmed only because the military judge stated he did not find statements to be adverse, thus the court found accused was not prejudiced by these statements.

7)   Legal Assistance Attorneys - See United States v. Guyton-Bhatt, __ M.J. ___  (2002), the court held that a judge advocate acting in his official capacity as a legal assistance attorney during the representation of another military member was required to advise the appellant of her Article 31 rights prior to questioning her.  He believed her actions were criminal in nature.  He was acting as an investigator in order to pursue criminal action against her. 

8)   Military Judges – They should advise under Mil. R. Evid. 301(b)(2).  But see United States v. Bell, 44 M.J. 403 (1996) (Article 31 rights advisement is not required at trial. The military judge has discretion to advise witnesses.)

9)   Police - Civilian and Foreign – Warnings are not required “during an interrogation conducted abroad by officials of a foreign government or their agents unless such interrogation is conducted, instigated, or participated in by military personnel or their agents.”  When military personnel act as an interpreter, are merely present, or take steps to mitigate damage to property or physical harm during a foreign interrogation, they are NOT considered as “participating in” an investigation.  Mil. R. Evid. 305(h)(2); United States v. Pinson, 54 M.J. 692 (A.F.Ct.Crim.App. 2001); United States v. Thomas, 43 M.J. 626, 636 (A.F.Ct.Crim.App. 1995).  Mere presence of military authorities is not enough.  United States v. Jones, 6 M.J. 226 (C.M.A. 1979); United States v. French, 36 M.J. 589 (A.F.C.M.R. 1992), aff'd, 38 M.J. 420 (C.M.A. 1993).  

10)  Security Clearance Investigation –

a)   Civilians - Civilians conducting an official inquiry need not advise if they are not acting in a law enforcement capacity.  United States v. Payne, 47 M.J. 37 (1997).

b)   A Naval Criminal Investigative Service (NCIS) agent - who was acting for the Defense Investigative Service (DIS) (DIS is precluded from acting overseas) in conducting a background security clearance investigation was not engaged in law enforcement activities, therefore, Article 31(b) warnings were not required. United States v. Tanksley, 50 M.J. 609 (N.M.Ct.Crim.App. 1999).

c)   Acting Commander - In United States v. Bradley, 51 M.J. 437 (1999), the acting commander’s official questioning regarding pending civilian criminal charges to determine if the accused’s high level security clearance should be suspended did not necessitate Article 31 warnings where the acting commander did not use his security responsibilities as a pretext to ask for incriminating information.  

3.   Perception of Questionee – 

a.   General - When an accused perceives questioning to be casual conversation, no rights advisement is required.  United States v. White, 48 M.J. 251 (1998) (The accused was suspected of unlawfully obtaining WAPS testing material.  AFOSI had the test proctor make a pretext telephone call to the accused to elicit incriminating statements.  The accused made harmful admissions, but at trial the accused claimed a violation of his Article 31(b) rights.  CAAF found the test proctor acted as an agent of the AFOSI; however, there was no coercion, and the accused perceived his discussion with the test proctor to be nothing more than casual conversation, thus, no rights advisement was required.); See also United States v. Rios, 48 M.J. 261 (1998); United States v. Price, 44 M.J. 430 (1996); United States v. Aaron, 54 M.J. 538 (A.F.Ct.Crim.App. 2000).

b.   Undercover agents and informants are generally not required to give Article 31(b) rights warnings as prong two of the Duga test has not been met.  See Illinois v. Perkins, 496 U.S. 292 (1990); United States v. Hoffa, 385 U.S. 293 (1966); United States v. Price, 44 M.J. 430 (1996); United States v. Kirby, 8 M.J. 8 (C.M.A. 1979); United States v. Martin, 21 M.J. 730 (N.M.C.M.R. 1985).  See United States v. Harvey, 37 M.J. 140 (C.M.A. 1993) (questioning of accused by cooperating co-conspirator did not violate Article 31 where meetings were requested and arranged by accused who was co-conspirator's supervisor.) May differ if suspect already asserted his right to counsel or had charges preferred.  

B.   WHO MUST BE ADVISED UNDER ARTICLE 31(b)?  Only Persons Accused or Suspected of Committing an Offense under the UCMJ.  Mil. R. Evid. 305(c).

1.   Accused - Once charges are preferred, the person is an accused. (Note:  The Sixth Amendment right to counsel is also triggered).

2.   Suspect – 

a.   The Test: Whether, “considering all the facts and circumstances at the time of the interview, the government interrogator believed or reasonably should have believed that the one interrogated had committed an offense.”  United States v. Morris, 13 M.J. 297 (C.M.A. 1982).  Notice that the test has both a subjective and an objective prong.  The interrogator’s subjective belief that the individual committed an offense, and even if the interrogator did not “suspect” the person, the court determines if the interrogator reasonably should have believed the person committed an offense under the UCMJ.  See United States v. Murphy, 33 M.J. 323 (C.M.A. 1991) (Accused became a suspect when the commander received a report from OSI that someone had seen the accused use cocaine.  Commander’s belief that the accused was not a suspect until she answered three specific questions provided by OSI is not compelling); United States v. Schake, 30 M.J. 314 (C.M.A. 1990); United States v. Kramer, 30 M.J. 805 (A.F.C.M.R. 1990); compare United States v. Smalls, 32 M.J. 398 (C.M.A. 1991); United States v. Gregorio, 32 M.J. 401 (C.M.A. 1991).  Simply because a commander may have a “hunch” that a UCMJ offense has been committed does not trigger advisement of Article 31(b) rights.  United States v. Meeks, 41 M.J. 150 (C.M.A. 1994).

b.   A "general suspect" (one of a group of people suspected of committing an offense) is just as entitled to rights warnings as individual suspects.  United States v. Hilton, 32 M.J. 393 (C.M.A. 1991).  The same objective test applies.  See also United States v. Schlamer, 47 M.J. 670 (N.M.Ct.Crim.App. 1997); United States v. Summers, 11 M.J. 585 (N.M.C.M.R. 1981) (although investigators may characterize people as "possible", "potential" and "prime" suspects for administrative purposes, for purposes of Article 31(b) rights, "the law allows no modifiers.")

c.   Examples when interrogator does not believe the individual is a suspect:  See United States v. Brown, 40 M.J. 152 (C.M.A. 1994) (The commander counseled the accused about repaying BX for checks which the bank had stopped payment and about financial responsibility.  Accused later wrote bad checks and was court-martialed.  No rights warnings required during counselings as the commander did not suspect accused of a crime at the time of counseling - the checks in question had not yet been written.)  See United States v. Sheppard, 34 M.J. 583 (A.C.M.R. 1992), aff’d, 38 M.J. 408 (C.M.A. 1993) (the accused was late for morning formation.  When questioned, he told his platoon leader it was because he had killed his wife that morning.  The senior NCO did not believe him because "[the accused] had used injury of his wife as an excuse for tardiness before."); United States v. Seeloff, 15 M.J. 978 (A.C.M.R. 1983) (when the accused walked into the MP station and said he had just killed someone, the desk sergeant thought he was "weird" and didn't take him seriously.  Only after further conversation did the MPs think the accused might be telling the truth.  The accused was not a suspect under these facts.).

2.   The fact that a person knows his or her Article 31(b) rights anyway is of no importance if rights advisement was required but not accomplished.  United States v. Stanley, 17 U.S.C.M.A. 384, 38 C.M.R. 182 (1968).


C.
WHEN SHOULD ARTICLE 31(b) RIGHTS BE GIVEN?  

1.   Whenever the right kind of person interrogates a suspect or accused.   Interrogation includes any formal or informal questioning in which an incriminating response is either sought or is a reasonable consequence of such questioning.  Mil. R. Evid. 305(b)(2).

2.   Interrogation does not have to involve any questioning. The term is deliberately broad enough to include the definitions the Supreme Court articulated in Brewer v. Williams, 430 U.S. 387 (1977), and Rhode Island v. Innis, 440 U.S. 934 (1980).  In Innis, the Court defined interrogation as “express questioning or its functional equivalent.”  The functional equivalent of interrogation refers “to any words or actions on the part of the police . . . that the police should know are reasonably likely to elicit an incriminating response from the suspect.”  Functional equivalent “focuses primarily upon the perceptions of the suspect, rather than the intent of the police.”  See also United States v. Meeks, 41 M.J. 150 (C.M.A. 1994); United States v. Brabant, 29 M.J. 259 (C.M.A. 1989) (accused confessed after the commander told him to see an attorney to "clear things up" as soon as possible); United States v. Duga, 10 M.J. 206 (C.M.A. 1981).

3.   Prequestioning maneuvers may amount to functional interrogation.  United States v. Byers, 26 M.J. 132 (C.M.A. 1988).  

a.   United States v. Kramer, 30 M.J. 805 (A.F.C.M.R. 1990) (lecturing a suspect about the weight of the evidence against him is the functional equivalent of interrogation for the purposes of Article 31 and Miranda/Tempia); United States v. Muldoon, 10 M.J. 254 (C.M.A. 1981) (a pre‑rules case‑investigators' tactic of showing a suspect statements by co‑actors was the functional equivalent of interrogation).  United States v. Schake, 30 M.J. 314 (C.M.A. 1990), ("behavioral analysis interview" was an interrogation and should have been preceded by rights warnings).  

b.   On the other hand, the accused's conversations with her first sergeant before and during interrogation by AFOSI agents was not interrogation and warnings were not required.  United States v. Branoff, 34 M.J. 612 (A.F.C.M.R. 1992).  Similarly, a 9‑minute preface conversation that OSI agents had with accused about his duty, personal background, educational pursuits, and weather was not functional equivalent of interrogation.  United States v. Guron, 37 M.J. 942 (A.F.C.M.R. 1993).

4.   Seeking non‑verbal communications also amounts to interrogation.  Non‑verbal communications include such acts as nodding, pointing, etc.  In United States v. Jones, 6 M.J. 226 (C.M.A. 1979), the military police unlawfully interrogated the accused by asking him to show them the body.  See also United States v. Nowling, 9 U.S.C.M.A. 100, 25 C.M.R. 362 (1958); United States v. Whipple, 4 M.J. 773 (C.G.C.M.R. 1978).

5.   Article 31(b) Warnings are NOT required in some situations

a.
  Nontestimonial Acts: Mil. R. Evid. 301(a)

1)   Requests for handwriting exemplars: United States v. Mara, 410 U.S. 19   (1973); United States v. Harden, 18 M.J. 81 (C.M.A. 1984).

2)   Requests for voice exemplars:  United States v. Lloyd, 10 M.J. 172 (C.M.A. 1981); United States v. Chandler, 17 M.J. 678 (A.C.M.R. 1983).

3)   Consent to search:  "The fact that consent was given is neutral and has no tendency to show that the accused was guilty of any offense ... Consent is not in itself incriminating, it merely provides a legal basis to conduct a search." United States v. Burns, 33 M.J. 316 (C.M.A. 1991); United States v. Roa, 24 M.J. 297, 298 (C.M.A. 1987).  However, advice of rights is strong evidence supporting the voluntariness of consent.  But see United States v. Murphy, 36 M.J. 732 (A.F.C.M.R. 1992) (failure to advise of Article 31 warnings did not affect voluntariness of appellant's consent to search as consent was not "derived" from her responses to unwarned questioning).

4)   Requests for body fluids:  Schmerber v. California, 384 U.S. 757 (1967); Murray v. Haldeman, 16 M.J. 74 (C.M.A. 1983); United States v. Armstrong, 9 M.J. 374 (C.M.A. 1980).

5)   Requests for physical "body" evidence, see e.g., United States v. Cain, 5 M.J. 844 (A.C.M.R. 1978).

6)   Requests for identification or ownership UNLESS that fact in and of itself would be incriminating.  United States v. Stoecker, 17 M.J. 158 (C.M.A. 1984); United States v. Lloyd, 10 M.J. 72 (C.M.A. 1981); United States v. Davenport, 9 M.J. 364 (C.M.A. 1980); see United States v. Burns, 33 M.J. 316 (C.M.A. 1991).

7)   Requests for personal "business" papers such as tax records or government records.  Andersen v. Maryland, 427 U.S. 463 (1976); Fisher v. United States, 425 U.S. 391 (1976); United States v. Hubbell, 530 U.S.27, 120 S.Ct. 2037, 2043, 147 L.Ed.2d 24 (2000) (The court held:  “It is well settled . . . that a person may be required to produce specific documents even though they contain incriminating assertions of fact or belief because the creation of those documents was not ‘compelled’ within the meaning of the privilege.”  Additionally, “[T]he contents of documents voluntarily prepared before the compelled production are not protected by the Fifth Amendment or Article 31(a) because the documents ‘could not be said to contain compelled testimonial evidence.’”).  See also United States v. Haskins, 11 U.S.C.M.A. 365, 29 C.M.R. 181 (1960).  Practice Tip: Be cautious.  See United States v. Jones, 31 M.J. 189 (C.M.A. 1990).

b.   Interrogators must do something to elicit or induce the statement.  

1)   Simply placing an accused in a position where investigators hope he will incriminate himself is not interrogation if investigators do nothing to elicit or induce the statement.  

a)   Arizona v. Mauro, 481 U.S. 520 (1987) (allowing the accused to speak with his wife while investigators listened was not interrogation.)  

b)   United States v. Robles, 53 M.J. 783 (A.F.Ct.Crim.App. 2000) (a social worker asking the accused how he felt, and if he needed anything while in confinement, were not questions intended to elicit an incriminating response and did not constitute an interrogation.)  

c)   United States v. Ruiz, 54 M.J. 138 (2000) (The statement, “There seems to be some AAFES merchandise that has not been paid for,” did not constitute an interrogation.)  

d)   United States v. Allen, 54 M.J. 854 (A.F.Ct.Crim.App. 2001) (The commander did not ask the accused any questions, the accused was a lieutenant colonel, and the atmosphere of the accused’s meeting with the commander could not be characterized as coercive), the reading of the charges did not represent the functional equivalent of an interrogation that would trigger the necessity of rights warnings under Article 31.      

2)   Conversations or actions designed to elicit an incriminating response from a suspect are the functional equivalent of an interrogation.  In United States v. Borodzik, 21 U.S.C.M.A. 95, 44 C.M.R. 149 (1971), investigators encouraged wife to talk to husband and get him to turn over contraband.  Court found this was beyond mere listening and tantamount to interrogation.  For a lengthy list of examples, see United States v. Tubbs, 34 M.J. 654 (A.C.M.R. 1992).

c.   Spontaneous Statements:  Statements made that are not in response to questioning or pressure do not require rights advisement.  There is no interrogation.  United States v. Warren, 47 M.J. 649 (A.F.Ct.Crim.App. 1997); United States v. Collier, 36 M.J. 501 (A.F.C.M.R. 1992); United States v. Sheppard, 34 M.J. 583 (A.C.M.R. 1992), aff’d, 38 M.J. 408 (C.M.A. 1993); United States v. Barnes, 19 M.J. 890 (A.C.M.R. 1985), aff'd, 22 M.J. 385 (C.M.A. 1986); United States v. Seeloff, 15 M.J. 978 (A.C.M.R. 1983).  Follow‑up questions, however, are interrogations if the questioner has reason to suspect the person of an offense based upon the spontaneous statement.  See, e.g., United States v. Jones, 26 M.J. 353 (C.M.A. 1988).

d.   When questioning is done for legitimate medical reasons.  United States v. Raymond, 38 M.J. 136 (C.M.A. 1993); United States v. Moore, 32 M.J. 56 (C.M.A.1991); United States v. Collier, 36 M.J. 501 (A.F.C.M.R. 1992); United States v. Schoolfield, 36 M.J. 545 (A.C.M.R. 1992). 

e.   The Public Safety Exception:  Investigators may ask specific questions without rights warnings, but only to the extent the questions are prompted by a legitimate concern for public safety.  The test is objective: can it reasonably be said that the questions were asked out of a concern for public safety?  New York v. Quarles,   467 U.S. 649 (1984); see United States v. Moses, 45 M.J 132 (1996), where court admitted statements accused made during negotiations to end a stand-off siege at his quarters; United States v. Loukas, 29 M.J. 385 (C.M.A. 1990) (statements to crew chief); United States v. Jones, 26 M.J. 353 (C.M.A. 1988).  However, once an investigator is aware that there is no emergency, there is no justification for unwarned interrogation.  United States v. Morris, 28 M.J. 8 (C.M.A. 1989).  Nor could the "public safety" exception be used to justify inventory of drugs under the control of a flight nurse who qualified under the Limited Communication Program for self‑identified drug abusers.  United States v. Wakin, 27 M.J. 532 (A.F.C.M.R. 1988).

D.  WHAT MUST ARTICLE 31(b) WARNINGS INCLUDE?  Article 31(b), UCMJ, and Mil. R. Evid. 305(c): 

1.  Warning must include:

a.   The general nature of the suspected offense or offenses.  The description need not be detailed or technical as long as it is sufficient to orient the person to the incident in question and put him on notice as to the subject of the interrogation.

1)   In United States v. Erie, 29 M.J. 1008 (A.C.M.R. 1990), an investigator's warning that the accused was suspected of possible hashish use was sufficient to permit continued questioning about possible offenses involving other controlled substances).  See United States v. Simpson, 54 M.J. 281 (2000); United States v. Rogers, 47 M.J. 135 (1997). 

2)   United States v. Williford, 5 M.J. 634  (A.F.C.M.R. 1978) (informing the accused he was suspected of rape also met the requirement that he be warned concerning the offenses of unlawful entry and indecent acts; however, it was not sufficient as to the offenses of housebreaking and indecent exposure as to a second victim).

3)   Informing the accused he was suspected of larceny of ship's store funds was sufficient to place him on notice that he was also suspected of wrongful appropriation of money from the same fund during the same period.  United States v. Quintana, 5 M.J. 484 (C.M.A. 1978).

4)   In United States v. Vitale, 34 M.J. 210 (C.M.A. 1992), the court found a technical violation of Article 31 when a "Hospital Patient Advocate," a senior NCO in the accused's chain‑of‑command, advised the accused he was suspected of violating hospital regulations ‑ when a patient had complained that the accused had indecently assaulted her.

b.   The suspect's right to remain silent.  The right to remain silent is absolute, regardless of the person's guilt or innocence.  United States v. Peebles, 21 U.S.C.M.A. 466, 45 C.M.R. 240 (1972) (Accused was told his right to silence depended upon his involvement in the events charged; if he failed to cooperate, he could be charged with other offenses that could result in 300 years confinement); United States v. Hundley, 12 U.S.C.M.A. 320, 45 C.M.R. 94 (1972).  Status as a suspect is the key.  See United States v. Moore, 10 M.J. 724 (C.G.C.M.R. 1974), rev'd on other grounds, 13 M.J. 162 (C.M.A. 1982).

c.   The consequences of making a statement.  See United States v. Hundley, 12 U.S.C.M.A. 320, 45 C.M.R. 94 (1972), (after proper rights advisement, agent incorrectly led the accused to believe that his statements would not be used against him); see also United States v. Hanna, 2 M.J. 69 (C.M.A. 1976).  In both  cases, the initial rights advisement was proper.  The accused in each case was subsequently misled, invalidating the initial warnings.

2.   It is not necessary to read the rights verbatim, but it is a good idea.  See United States v. Sager, 30 M.J. 777 (A.C.M.R. 1990), aff’d, 36 M.J. 137 (C.M.A. 1992).  United States v. Brown, 27 M.J. 614 (A.C.M.R. 1988), aff'd, 28 M.J. 232 (C.M.A. 1989).  Both cases explain that the standard warnings are sufficient to advise suspects of their Article 31(b) rights. 

a.  The Air Force uses AF Form 189, Advisement of Rights card.

b.   Note:  This form includes language concerning the right to counsel.  Remember, the right to counsel is only triggered by custody, pretrial restraint, or preferral of charges!  It is not a part of Article 31(b).

3.  The rights warning must be understood and acknowledged!  Mil. R. Evid. 305(g)(1).

a.   The person must have the basic language skills and intellectual capacity to understand the rights advice.  United States v. Hernandez, 4 U.S.C.M.A. 465, 16 C.M.R. 39 (1954); United States v. Erb, 12 U.S.C.M.A. 524, 31 C.M.R. 110 (1961); United States v. Molinary‑Rivera, 13 M.J. 975 (A.C.M.R. 1982).

b.   Low mentality, fatigue, stress or gullibility do not per se render the statement inadmissible.  The totality of the circumstances must be considered.  United States v. Norfleet, 36 M.J. 129 (C.M.A. 1992) (lower than average intelligence); United States v. Button, 31 M.J. 897, 904 (A.F.C.M.R. 1990), aff'd, 34 M.J. 139 (C.M.A. 1992) (extreme fatigue); United States v. Jones, 34 M.J. 899 (N.M.C.M.R. 1992) (intoxication); United States v. Gillette, 22 M.J. 840 (A.F.C.M.R. 1986) ("intense emotional strain"); United States v. Jones, 6 M.J. 770 (A.C.M.R. 1979) (emotional condition); United States v. Tua, 4 M.J. 761 (A.C.M.R. 1977) (young age, limited intelligence and language skills, lack of food and sleep).

4.   Waiver of Article 31(b) rights must be voluntary, knowing, and intelligent.  Mil. R. Evid. 305(g)(1); Edwards v. Arizona, 451 U.S. 477 (1981); North Carolina v. Butler, 441 U.S. 369 (1979).

a.   The suspect must affirmatively acknowledge understanding of the rights and affirmatively consent to make a statement. 

b.   A waiver does not have to be in writing.  If it is, ensure that the document is completely and properly filled out, with initials and signature in the appropriate places.

c.   Once a suspect asserts his Article 31 rights, questioning should cease.    NOTE:  Although questioning must cease, if the questioning was not custodial, the per se rule of Edwards v. Arizona, 451 U.S. 477 (1981) and Minnick v. Mississippi, 498 U.S. 146 (1990), regarding rights to counsel does not yet apply.  See discussion below at para. IV.

d.   If a person intentionally frustrates diligent attempts by the questioner to complete rights advisement, that person's statements will not be suppressed based solely upon a failure to comply with Article 31(b).  United States v. Sikorski, 21 U.S.C.M.A. 345, 45 C.M.R. 119 (1972) (suspect refused to allow investigator to read rights advice); see United States v. Harris, 19 M.J. 331, 343 (C.M.A. 1985) (Cox, J., concurring) (suspect lied to security policeman about requesting counsel earlier). 

E.   THE REMEDY FOR VIOLATING A PERSON'S ARTICLE 31(b) RIGHTS: 

1.   Article 31(d) provides that “no statement obtained from any person in violation of this article . . .may be received into evidence against him in a trial by court-martial.”  See Mil. R. Evid. 304(a); United States v. Swift, 53 M.J. 439 (2000).  Unwarned statements made during an investigation and obtained in violation of the rights’ warning requirement may not be introduced by the prosecution to prove essential elements of false official statements in its case-in-chief, where the accused has not opened the door to consideration of the unwarned statement by his in-court testimony. 

2.   Exception: Statements not admissible because they were unwarned may be used to impeach in-court testimony by contradiction or in a later prosecution for false swearing or perjury.  Mil. R. Evid. 304(b).  

IV.  RIGHT TO COUNSEL UNDER THE FIFTH AMENDMENT, U.S. CONSTITUTION

A.  GENERAL:

1.   In Miranda v. Arizona, 384 U.S. 436 (1966), the Supreme Court held that the Constitution provides significant rights to individuals in a custodial situation who are being questioned by law enforcement officials.  Prior to any custodial interrogation, a subject must be warned of the following rights: (1) to remain silent, (2) to be informed that any statement made may be used as evidence against him, and (3) to the presence of an attorney.  In United States v. Tempia, 37 C.M.R. 249 (1967), the United States Court of Military Appeals made Miranda applicable to military courts.  Consequently, the basic pre‑trial rights to counsel in the military are commonly called the Miranda-Tempia rights.

2.   The Fifth Amendment right to counsel arises during custodial interrogation.  The test for custody is an objective examination, from the perspective of the subject, of whether there was a formal arrest or restraint or otherwise deprivation of freedom in any significant way.  The test for an interrogation is also an objective test, but from the perspective of the person (law enforcement official) asking the questions. The query is whether the comments made are those reasonably likely to elicit an incriminating response.  

B.  CONTENTS OF THE WARNING:  Unites States v. Tempia, 37 C.M.R. 249 (1967).

1.  The right to remain silent,

2.  That any statement made may be used as evidence against him, and 

3.  That he has a right to the presence of an attorney, either retained or appointed.  

a)   If the person desires counsel, a military lawyer will be appointed at no expense to the person.  The individual may also retain civilian counsel instead of or in addition to military counsel at no cost to the government.  The accused or suspect is not entitled to request, by name, individual military counsel assigned worldwide at this preliminary apprehension/interrogation stage.  Mil. R. Evid. 305(d)(2); United States v. Burns, 33 M.J. 316 (C.M.A. 1991); United States v. Wilcox, 3 M.J. 863 (A.C.M.R. 1977).

b)   An accused is not entitled to free military representation under the Fifth Amendment when investigated only by civilian authorities.  United States v. Sager, 36 M.J. 137 (C.M.A. 1992) 

C.  WHEN ARE WARNINGS OF RIGHTS TO COUNSEL REQUIRED UNDER THE FIFTH AMENDMENT?

1.   Mil. R. Evid. 305(d)(1)(A).  Miranda/Tempia warnings are only required when:

a.   Evidence of a testimonial or communicative nature is sought or is a reasonable consequence, i.e. an interrogation, AND

b.   The person is or could reasonably believe himself to be in custody or is deprived of his freedom in any significant way (i.e., pretrial restraint). 

2.  Interrogation is defined at Mil. R. Evid. 305(b)(2).  For a complete discussion, see Section III(C) above.

3.
Custody or Pretrial Restraint.

a.   It is necessary to determine whether someone was in custody for the purpose of Miranda/Tempia rights warning.  Custody includes more than being arrested.  Custody is determined using an objective test.  Either actual custody or the person's reasonable belief that he is in custody (not free to leave) will suffice.  Whether an interrogation is custodial is “largely” a question of fact, but the ultimate conclusion is a legal one.  United States v. Lincoln, 42 M.J. 315 (1995).

b.  What is Custody?

1)   Factors include - whether a person reported voluntarily or was ordered to report; whether the person was under guard or free to leave; and whether the person was a suspect or only a witness.  All the details and circumstances must be examined within the context of military society.  See United States v. Catrett, 55 M.J. 400 (2001); United States v. Miller, 46 M.J. 80, 84 (1997); United States v. Schake, 30 M.J. 314, 318 (C.M.A. 1990); United States v. Stark, 24 M.J. 381 (C.M.A. 1987); see also United States v. Scott, 22 M.J. 297 (C.M.A. 1986), United States v. Leiffer, 13 M.J. 337 (C.M.A. 1982), United States v. Schneider, 14 M.J. 189 (C.M.A. 1982); United States v. Wattenbarger, 21 M.J. 41 (C.M.A. 1985).

2)   The issue of custody may also trigger the 4th Amendment issue of whether the person was properly seized on the basis of probable cause.  If the seizure was not based upon probable cause, the suspect's admissions or confessions may be suppressed.  United States v. Stark, 24 M.J. 381 (C.M.A. 1987); United States v. Scott, 22 M.J. 297 (C.M.A. 1986); United States v. Carter, 31 M.J. 502 (A.F.C.M.R. 1990); United States v. Mitchell, 31 M.J. 914 (A.F.C.M.R. 1990).

3)   Public Safety Exception to Miranda – In United States v. Catrett, 55 M.J. 400 (2001), the court recognized the narrow public safety exception to overcome unwarned admissions made by the accused even though the accused was in custody.  For his own safety, the officer asked the accused questions to locate a gun that was allegedly used in the domestic assault.    

c.   Pretrial Restraint includes pretrial confinement, restriction, or arrest.  See Analysis to Mil. R. Evid. 305(d)(1)(B); Articles 7, 9, and 10, UCMJ.

D.  PRESENCE OF COUNSEL RULE AFTER ACCUSED/SUPSPECT REQUESTS ONE:

1.   The rule: In a custodial interrogation, once an accused or suspect makes the unequivocal request for counsel, the questioner must stop asking questions.  Any further waiver of the right to counsel is invalid unless the government can prove either - a) the accused or suspect reinitiated the communication; or b) no continuous custody existed during the period between the request for counsel and the subsequent waiver. Mil. R. Evid. 305(g)(2)(B).

a.   Rationale.  Once a suspect invoked, it " . . . indicated his inability to cope with the pressures of custodial interrogation by requesting counsel, any further interrogation without counsel having been provided will surely exacerbate whatever compulsion to speak the accused may be feeling."  United States v. King, 30 M.J. 59, 68 (C.M.A. 1990).

b.   Historical.  

1)   In Edwards v. Arizona, 451 U.S. 477 (1981), the Court held that if an accused or suspect asserted his Fifth Amendment right to counsel during custodial interrogation, all questioning on this or other offenses must cease until counsel is actually present unless the accused himself initiates further communication, exchanges, or conversations with the police.  This holding became known as the “Edwards per se rule.”  Subsequent cases have modified the Edwards per se rule.

2)   In Minnick v. Mississippi, 498 U.S. 146 (1990), the Court made the per se rule more strict by holding “that when counsel is requested, interrogation must cease, and officials may not reinitiate interrogation without counsel present, whether or not the accused has consulted with his attorney.”  

3)   In McNeil v. Wisconsin, 501 U.S. 171 (1991), the Court apparently limited the Minnick holding regarding the Edwards per se rule to periods of continuous custody.  Therefore, if the accused is let out of custody, law enforcement officials may reinitiate conversation with the accused without the presence of counsel.  

c.   Overcoming a Fifth Amendment Request for Counsel.  The military courts and the Military Rules of Evidence follow the holding of McNeil by permitting law enforcement personnel to interrogate an accused/suspect: 1) if he reinitiates the conversation with the law enforcement officials, or 2) after there is a break in custody (no continuous custody).  Mil. R. Evid. 305(g)(2)(B).

1)   Reinitiation of communication by the accused or suspect.  After requesting counsel, if the accused reinitiates communication with the law enforcement officials, subsequent statements or confession may be admissible.  See Minnick v. Mississippi, 498 U.S. 146 (1990); United States v. Groh, 24 M.J. 767 (A.F.C.M.R. 1987), pet. denied, 26 M.J. 40; United States v. Applewhite, 23 M.J. 196 (C.M.A. 1987).

a)   Oregon v. Bradshaw, 462 U.S. 1039 (1983). Accused reinitiated communication with police “relating generally to the investigation” by asking, “What is going to happen to me now?” However, routine requests such as asking “for a drink of water” or “to use a telephone” “cannot be fairly said to represent a desire [for] a more generalized discussion relating directly or indirectly to the investigation.”

b)   United States v. McDavid, 37 M.J. 861 (A.F.C.M.R. 1993).  Despite previous invocation of his right to counsel, accused initiated the conversation with AFOSI agents by asking if he could explain something.
2)  Break in custody before reinitiation of the interrogation.  

a)   United States v. Young, 49 M.J. 265 (1998).  A two-day release from custody after the accused invoked his right to counsel was a sufficient break to overcome the Edwards barrier.  As such, it was not improper for the government investigator to re-interrogate the accused.  The court stated that the two-day break afforded the accused the opportunity “to speak to his family and friends.”  

b)   United States v. Faisca, 46 M. J. 276 (1997).  During a CID custodial interrogation concerning the theft of government property, the accused invoked his right to counsel.  The CID agents conducting the interrogation immediately ceased their questioning.  Six months later, a CID agent initiated contact with the accused and arranged for another interrogation. During the later interrogation, the accused affirmatively waived his self-incrimination rights and made a statement.  The court found no Edwards violation since the accused was released from custody for more than six months and subsequently waived his right to counsel. 

c)   United States v. Vaughters, 44 M.J. 377 (1996) (re-interrogating accused was permitted for an accused who had been released from custody for 19 days because he had a meaningful opportunity to consult with counsel). 

d)   United States v. Schake, 30 M.J. 314 (C.M.A. 1990).  Accused who requested counsel during police interrogation could be re-interrogated following a 6-day break in continuous custody and a complete rights advisement where accused had a “real opportunity to seek legal advice” during his release. 

e)  However, in a pre-McNeil case, United States v. Applewhite, 23 M.J. 196 (C.M.A. 1987), five days was not long enough.  The facts of Applewhite were aggravated in that the accused made an incriminating statement before requesting counsel.  When the CID reinitiated contact, he was asked to submit to a polygraph after he asserted his right to counsel a second time.  In United States v. Brabant, 29 M.J. 259 (C.M.A. 1989), the accused requested counsel during an interrogation at 0200.  At 0700 the same day, 30 minutes before the ADC office opened for the day, Brabant was ordered to see his commander.  There was clearly no meaningful opportunity to consult counsel.

2.   The accused must clearly request counsel.  

a.   Mere mention of the word "attorney" carries no magical effect and will not necessarily trigger the per se rule.  Where accused's request for counsel is equivocal or ambiguous, the questioner can ask further questions as to whether the accused wishes to assert the right to counsel.  However, such questions need not be asked.  In United States v. Davis, 512 U.S. 452 (1994), the Supreme Court found no duty to clarify.  Unless there is a clear, unequivocal request for counsel, the interrogator may continue the interrogation.  United States v. Vandwoestyne, 41 M.J. 587, review denied 43 M.J. 145 (A.F.Ct.Crim.App. 1994); United States v. Hendersen, 52 M.J. 14 (1999); United States v. Sager, 36 M.J. 137 (C.M.A. 1992); United States v. Thomas, 39 M.J. 1094 (A.C.M.R. 1994) (accused's statement that he was represented by Korean lawyer in foreign proceeding, made during interrogation by CID on rape charges, did not amount to a request for counsel.) 

b.   The test to determine whether or not the accused’s request for counsel was ambiguous: Was the request “sufficiently clear that a reasonable police officer in the circumstances would understand the statement to be a request for an attorney.”  United States v. Ford, 51 M.J. 445 (1999).

c.   Once an accused makes the unequivocal request for counsel, the questioner CANNOT ignore the request and reinitiate the interrogation by repeating the substantive questions which caused the accused to raise the counsel issue.  United States v. Moore, 38 M.J. 644 (A.F.C.M.R. 1993).  This per se rule is true even as to questioning about offenses unrelated to the subject of an earlier interrogation.  Arizona v. Roberson, 486 U.S. 675 (1988) and Fassler, 29 M.J. 193 (C.M.A. 1989).

3.   Other Issues Regarding Request for Counsel.  

1)   If the accused is charged by the military with an offense, appointed a military defense counsel, and the accused is turned over to civilian police on a warrant for the same offense, even if the civilian police know about the appointment of military counsel, they are not required to notify defense counsel prior to questioning accused.  United States v. Jordan, 38 M.J. 346 (C.M.A. 1993).  The Court found mere appointment of counsel by military did not trigger Edwards or Minnick; accused never asserted or invoked his right to counsel.  But see dissenting opinions.

2)   Whenever an interview is in a custodial setting and was not initiated by the suspect/accused, it may be necessary to ask the individual if he has previously requested counsel while in custody.  See Minnick v. Mississippi, 498 U.S. 146 (1990); United States v. Grooters, 39 M.J. 269 (C.M.A. 1994) (knowledge that accused previously requested counsel during interview by CID agent is imputed as a matter of law to another agent who later interviewed accused); United States v. Fassler, 29 M.J. 193 (C.M.A. 1989).  Requesting such information from an accused is permissible.  See United States v. Harris, 19 M.J. 331, 343 (C.M.A. 1985) (Cox, J., concurring).

V.  THE RIGHT TO COUNSEL UNDER THE SIXTH AMENDMENT, U.S. CONSTITUTION

A.   GENERAL:  The Sixth Amendment focuses on the right to assistance of counsel for defense of an accused in all criminal prosecutions.  Its ancillary effect may invoke the right against self-incrimination, but this is not its primary purpose.  The Sixth Amendment right to effective assistance of counsel is triggered by the initiation of "adversary judicial proceedings," Kirby v. Illinois, 406 U.S. 682, 689 (1972).  See Michigan v. Jackson, 475 U.S. 625 (1986); Maine v. Moulton, 474 U.S. 159 (1985).  In trials by court‑martial, the trigger occurs when charges are preferred.  United States v. Harvey, 37 M.J. 140 (C.M.A. 1993); United States v. Jordan, 29 M.J. 177 (C.M.A. 1989); United States v. Wattenbarger, 21 M.J. 41 (C.M.A. 1985).

1.  The Sixth Amendment right to counsel is offense specific.  Therefore, according to Mil. R. Evid. 305(e)(2), after a person has had charges preferred against him, that person may not be interrogated about the charged offenses unless counsel is present or unless the accused initiated the interrogation.  Michigan v. Jackson, 475 U.S. 625 (1986).

a.   Implicit in Mil. R. Evid. 305 is the fact that after preferral of charges, the police or others may initiate interrogation with the accused on unrelated offenses.  As stated above, the notice to counsel rule is offense-specific.  In McNeil v. Wisconsin, 501 U.S. 171 (1991), the Court held that an accused's Sixth Amendment right to counsel is also offense‑specific.  Therefore, if an accused is represented by counsel for one offense, the police can question him about other unrelated offenses without notifying counsel.  See United States v. Sager, 36 M.J. 137 (C.M.A. 1992).

b.   The Sixth Amendment does not preclude all people from communicating with criminal defendants who invoke their right to counsel after adversarial process has begun.  In United States v. Moreno, 36 M.J. 107 (C.M.A. 1992), a Texas Department of Human Services investigator‑social worker interviewed accused after charges of sexual abuse were preferred and accused had invoked his right to counsel.  The Court held the statements admissible, finding only the "prosecutorial forces of organized society and their minions who are barred from initiating contact at that point."  Moreno at 118.  But see then-Chief Judge Sullivan's dissent in Moreno.  Because the social worker was required to investigate child abuse and turn over information to law enforcement officials, Sullivan believes the social worker was an agent of the law enforcement officials, and therefore the accused's Sixth Amendment rights were violated.

c.   Neither Custody nor “coercive influences” are required to trigger Sixth Amendment Protections.

1)   Once formal proceedings begin, police may not deliberately elicit statements from an accused without an express waiver of the right to counsel. Mil. R. Evid. 305(d)(1)(b).  This is true whether the questioning is in a custodial setting and done by persons known by the accused to be police, Brewer v. Williams, 430 U.S. 387 (1977), surreptitiously by an undercover agent.  Maine v. Moulton, 474 U.S. 159 (1985), or through police monitored radio transmissions. Massiah v. United States, 377 U.S. 201 (1964).  

2)   Mere presence as a listening post does not violate Sixth Amendment rights.  

a)   Kuhlmann v. Wilson, 477 U.S. 436 (1986) (defendant’s cellmate instructed only to listen and report). However, if an informant initiates contact and conversation after preferral for express purpose of gathering information about charged activities, statements made by accused are obtained in violation of accused’s Sixth Amendment right to counsel and may not be used in government’s case-in-chief. 

b)   United States v. Langer, 41 M.J. 780 (A.F.Ct.Crim.App. 1995) (Although informant may have been intended to act as a passive listening post, the informant initiated contact and conversations with accused for the express purpose of gathering information about illegal drug activity.  The fact that informant did not initiate conversation about drugs did not render police conduct acceptable).
B.  OTHER SIXTH AMENDMENT RIGHT TO COUNSEL ISSUES:

1.   Asserting the Sixth Amendment right to counsel does NOT necessarily amount to an assertion of the Fifth Amendment right to counsel.  These are two separate and distinct rights which serve different purposes; each must be separately asserted.  McNeil v. Wisconsin, 501 U.S. 171 (1991); see also United States v. Burns, 33 M.J. 316 (C.M.A. 1991); United States v. Lewis, 33 M.J. 758 (A.C.M.R. 1991).

2.   The military right to counsel is not dependent upon the indigence of a suspect or accused.  All military members are entitled to military counsel.  The right to request specific individual military counsel is considerably greater once the Sixth Amendment is triggered.

VI.  THE RIGHT TO COUNSEL AT LINE‑UPS: Mil. R. Evid. 321(b)(2).

A.   RULE:  Regardless of the circumstances outlined above, a person has the right to military counsel at a military line‑up, at no expense to that person and without regard to indigence, where the line‑up takes place after preferral of charges OR after imposition of pretrial restraint for the offense under investigation.

1.   Pretrial restraint includes pretrial restriction, arrest, and confinement, under R.C.M. 304.  See Kirby v. Illinois, 406 U.S. 682 (1972).

2.  The person may waive his right to counsel, if the waiver is done freely, knowingly, and intelligently.

B.  MILITARY PERSONNEL IN CIVILIAN LINE-UPS:  For line‑ups conducted by persons other than military authorities or their agents, the right to counsel and validity of any waiver of the right to counsel are determined by principles of law generally recognized in the trial of criminal cases in U.S. district courts involving similar line‑ups.

VII.  VOLUNTARINESS.  

A.  GENERAL RULE:  Even if Article 31(b) and counsel rights have been satisfied, a statement may still be inadmissible if it is otherwise involuntary.  Mil. R. Evid. 304(a) and (c)(3); Article 31(d).  To be valid, a confession must be voluntary.  In Oregon v. Elstad, 470 U.S. 298 (1985), the Supreme Court distinguished between two classes of "involuntary" statements and between the impact of each on a subsequent interrogation. Thus, if a confession is deemed coerced, it must be suppressed despite a validly obtained waiver.  In determining whether a confession is voluntary, it is necessary to look at the totality of the circumstances concerning whether the accused’s free will was overborne. See Schneckloth v. Bustamonte, 412 U.S. 218 (1973).

B.  INVOLUNTARY STATEMENTS:

1.   Unwarned.  The statement was obtained in violation of the warning and waiver requirements of Mil. R. Evid. 305, i.e., the right to counsel, Fifth Amendment and the right to silence, Article 31(b), Mil. R. Evid. 304(c)(3); or,

2.  The statement was obtained through "coercion, unlawful influence, or unlawful inducement.”

a.   Inflicting bodily harm, including deprivation of food, sleep, clothing, etc.  Brooks v. Florida, 389 U.S. 413 (1967); Ashcraft v. Tennessee, 322 U.S. 143 (1944); United States v. O'Such, 16 U.S.C.M.A. 537, 37 C.M.R. 157 (1967); United States v. Kruempelman, 21 M.J. 725 (A.C.M.R. 1985).

b.   Threats:  Threats that are considered coercive are not permitted.

1)   United States v. Sennett, 42 M.J. 787 (N.M.Ct.Crim.App. 1995) (where threats by investigators to send the accused to the county jail if he did not prepare a written statement was considered coercive.)  In United States v. Bubonics, 45 M.J. 93 (1996), investigators' "Mutt and Jeff" - good cop/bad cop- routine wherein they threatened to deprive accused of his liberty and to subject him to civilian prosecution unless he confessed, was coercive and rendered accused's confession inadmissible.  Court looked closely at “totality of circumstances” to arrive at this conclusion.  See also United States v. O'Such, 16 U.S.C.M.A. 537, 37 C.M.R. 157 (1967); United States v. Butner, 15 M.J. 139 (C.M.A. 1983).

2)   Certain admonitions are not considered threats.  United States v. Morgan, 40 M.J. 389 (C.M.A. 1994) (admonishing accused to tell truth, advising of adverse legal repercussion of false statement and advising of possible penalties for offense does not render accused's subsequent statement inadmissible--not coercive); United States v. Vandewoestyne, 41 M.J. 587 (A.F.Ct.Crim.App. 1994) (informing accused his wife, a resident alien, could be deported if found to have been involved in the fraudulent claim accused was suspected of filing was not a threat, but rather a true statement of what might happen).  

c.   Promises of immunity, clemency, reward or benefit:  See United States v. Morris, 49 M.J. 227 (1998) (after being caught with the stolen meat and given proper rights advisement, the accused asked, “What can I do to get out of trouble?”  The investigator responded by stating, “If you help us, we will help you.”  The investigator’s advice to cooperate did not, by itself, amount to unlawful inducement.) United States v. Churnovic, 22 M.J. 401 (C.M.A. 1986); United States v. Kershaw, 26 M.J. 723 (A.C.M.R. 1988); but see United States v. Wagner, 35 M.J. 721 (A.F.C.M.R. 1992), where the court held that accused’s reliance on government’s promise not to prosecute, in exchange for participation in mental health counseling, resulted in de facto immunity.  See also Air Force Standards for the Administration of Criminal Justice 3‑3.1(e) and 3-4.2.

d.   "Mind games," e.g., "Between you and me, did you do it?"  United States v. Hanna, 2 M.J. 69 (C.M.A. 1976); barrage of "emotion‑laden" matters, United States v. Collier, 1 M.J. 358 (C.M.A. 1976).  However, psychological feeling of being alone may not be sufficient to impair one's capacity for self-determination.  United States v. Martinez, 38 M.J. 82 (C.M.A. 1993).

e.   Deception: is permissible only after valid waiver of rights.  It may not be used to induce waiver.  United States v. Muldoon, 10 M.J. 254 (C.M.A. 1981); United States v. Erie, 29 M.J. 1008 (A.C.M.R. 1990); but see United States v. Melanson, 15 M.J. 765 (A.F.C.M.R. 1983).  However, the use of deception cannot be designed or calculated to be likely to produce an untrue confession.  United States v. Thrower, 36 M.J. 613 (A.F.C.M.R. 1992); See Bubonics, 45 M.J. 93 (1996).

f.   Unlawful Influence:  In Cunningham v. Gilevich, 36 M.J. 94 (C.M.A. 1992), the court found repeated assurances by Senior Commanding Officer on Guam to accused that accused had nothing to worry about and should tell investigation boards everything, amounted to "unlawful influence" within the meaning of Article  31(d).  However, see United States v. Washington, 42 M.J. 547 (A.F.Ct.Crim.App. 1995), where the court found a commander’s promises to the accused did not affect the voluntariness of his statement.

3.   The test is whether the suspect's "free will" was overcome.  Schneckloth v. Bustamonte, 412 U.S. 218 (1973); United States v. Campos, 48 M.J. 203 (1998); United States v. Martinez, 38 M.J. 82 (C.M.A. 1993); United States v. Oakley, 33 M.J 27 (C.M.A. 1991); United States v. Murphy, 18 M.J. 220 (C.M.A. 1984); United States v. Thornton, 22 M.J. 574 (A.C.M.R. 1986).

4.   The courts determine voluntariness by the "totality of the circumstances."  Arizona v. Fulminante, 499 U.S. 279 (1991); United States v. Griffin, 50 M.J. 278 (1999) (The court stated that “the voluntariness of a confession is determined by examining the totality of the surrounding circumstances—both the characteristics of the accused and the details of the interrogation.”); United States v. Wheeler, 22 M.J. 76 (C.M.A. 1986), cert. denied, 479 U.S. 827 (1986); United States v. Erie, 29 M.J. 1008 (A.C.M.R. 1990).

a.   The prosecution must prove that the accused understood his rights by a preponderance of the evidence.  Mil. R. Evid. 304(e); however, that burden extends only to matters specifically raised by the defense under Mil. R. Evid. 304(d).

b.   Any pretrial waiver of rights must be knowing, intelligent, and voluntary.  North Carolina v. Butler, 441 U.S. 369 (1979).

5.   If there is no causal nexus between the coercive acts and the statement then the statement may be admissible.  United States v. Butner, 15 M.J. 139 (C.M.A. 1983).

VIII.   PROCEDURAL MATTERS.

A.  LIMITED ADMISSIBILITY OF INVOLUNTARY STATEMENTS AT TRIAL:

1.   Coercion, Duress, or Inducement.  Involuntary statements obtained through coercion, unlawful influence or unlawful inducement are NOT admissible at trial for ANY purpose.  Mil. R. Evid. 304(a).  

a.   When an earlier confession was obtained due to actual coercion, duress, or inducement, any subsequent confession is presumptively tainted as a product of the earlier one, even if the second statement was obtained lawfully.  

b.   When the "presumptive taint" test is applicable, the prosecution bears the burden of rebutting the presumption that the later confession was the result of the same influence that led to the initial, involuntary statement.  The concern is that once the accused has made a statement, he may tend to feel that "the cat is out the bag", and silence is no longer a viable option.  United States v. Spaulding, 29 M.J. 156 (C.M.A. 1989); United States v. Ravenel, 26 M.J. 344 (C.M.A. 1988).

2.   Unwarned Statements (No warnings provided before first statement).  When the earlier confession was "involuntary" only because the suspect had not been properly warned of his rights (a technical violation), the voluntariness of the second confession is determined by the totality of the circumstances.  The earlier, unwarned statement is a factor in this total picture, but it does not presumptively taint the subsequent confession.  See United States v. Phillips, 32 M.J. 76 (C.M.A. 1991).  Statements obtained solely in violation of rights advisement ARE admissible for impeachment or in subsequent prosecutions for perjury, false swearing or false official statement.  Mil. R. Evid. 304(b)(1); see, e.g,. United States v. Caritativo, 33 M.J. 865 (C.G.C.M.R. 1991) (statements to an IG investigator that were the basis for perjury charge were admissible even though the accused had requested, but had not had the opportunity to consult counsel after the first interrogation).

3.   When the "totality of the circumstances" test is applicable, factors to be considered include: a subsequent administration of warnings; the amount of time between interrogations; the identity of the questioner(s) at the two sessions; the interrogator's reliance on information obtained during the initial interrogation during the later interrogation; existence or absence of an independent incentive for the accused to make a second statement; and the accused's knowledge or lack of knowledge that the first statement may not be used against him.  See, e.g., United States v. Phillips, 32 M.J. 76 (C.M.A. 1991); United States v. Sheppard, 34 M.J. 583 (A.C.M.R. 1992); 

a.   United States v. Marquardt, 39 M.J. 239 (C.M.A. 1994) (accused's statement to OSI made after proper Article 31 warnings was admissible despite the fact he had previously talked to his supervisor who failed to give him rights advisement.  Court felt, looking at all factors, the subsequent administration of rights warnings to the accused dissipated any taint from the first unadvised statement); 

b.   United States v. Murphy, 39 M.J. 486 (C.M.A. 1994) (the commander improperly interrogated accused about alleged drug use without proper Article 31 rights advisement.  The commander then asked for consent for urinalysis.  The court said the test to determine if the urinalysis is admissible is not whether consent was fruit of the poisonous tree, but rather, whether, under the totality of the circumstances, the later consent was voluntary); United States v. Lichtenhan, 40 M.J. 466 (C.M.A. 1994) (cleansing statement is not a prerequisite to admission of statement made subsequent to prior unwarned statements).    

4.   BURDEN:  Under either test, the burden is on the government to prove, by a preponderance of the evidence that the statement by the accused was made voluntarily. Mil. R. Evid. 304(e)(1).  

B.  EVIDENCE DERIVED FROM INVOLUNTARY STATEMENTS:  Derivative evidence (fruit of the poisonous tree) is also inadmissible at trial [Mil. R. Evid. 304(b)(2)] UNLESS:

1.   Inevitable Discovery:  Evidence that would have been discovered anyway may be admitted.  Nix v. Williams, 467 U.S. 431 (1984); United States v. Kozak, 12 M.J. 389 (C.M.A. 1982).

a.   The prosecution must establish by a preponderance of the evidence that the information would have inevitably been lawfully discovered.

b.   The prosecution is NOT required to show good faith (or the absence of bad faith).

2.   A subsequent statement made after an unwarned confession may be inadmissible. United States v. Schroeder, 39 M.J. 471 (C.M.A. 1994).  The test is totality of the circumstances in accordance with Oregon v. Elstad, 470 U.S. 298 (1985).

3.   Illegal Arrest:  United States v. Churnovic, 22  M.J. 401 (C.M.A. 1986); United States v. Mitchell, 31 M.J. 914 (A.F.C.M.R. 1990); United States v. Ward, 19 M.J. 505 (A.F.C.M.R. 1984).

a.   Attenuation:  However, even where there was an illegal arrest, there may be sufficient attenuation to "dissipate the taint," permitting admission.  United States v. Phinizy, 12 M.J. 40 (C.M.A. 1982); United States v. Sanford, 12 M.J. 170 (C.M.A. 1981); United States v. Davis, 30 M.J. 718 (A.F.C.M.R. 1990); United States v. Ayala, 22 M.J. 777 (A.C.M.R. 1986), aff'd, 26 M.J. 190 (C.M.A. 1988); United States v. Thompson, 21 M.J. 928 (A.C.M.R. 1986).

b.   Factors to be considered in determining whether the "taint" of an illegal arrest has been attenuated:

1)  The amount of time between the illegal apprehension and the statement;

2)  Presence or absence of intervening circumstances (e.g. a coactor's confession);

3)  The purpose and degree of flagrancy that rendered the apprehension unlawful;

4)  Presence or absence of custody;

5)  Opportunity to consult counsel; and,

6)   Whether or not there was a second rights warning between the apprehension and statement.

c.   Article 31(b) and/or counsel rights advisements are not sufficient, in and of themselves, to overcome the 4th Amendment taint of an illegal apprehension. United States v. Wynn, 13 M.J. 446 (C.M.A. 1982); United States v. Escobedo, 11 M.J. 51 (C.M.A. 1981); United States v. Davis, 30 M.J. 718 (A.F.C.M.R. 1990).

d.   Fourth Amendment analysis, not Fifth Amendment analysis, controls in cases of unlawful apprehension or arrest.  United States v. Davis, 512 U.S. 452, 114 S.Ct. 2350, 129 L.Ed. 2d 362 (1994).

5.   Illegal search and seizure other than unlawful apprehension or arrest is governed by similar principles.  Evidence derived from unlawful search/seizure may still be admissible under the inevitable discovery exception of Nix v. Williams, 476 U.S. 431 (1984).  Mil. R. Evid. 304(b)(2) and (3); Mil. R. Evid. 304(e)(3).

C.  INVOKING THE RIGHT TO REMAIN SILENT:  Mil. R. Evid. 301(f)(3).

1.   The fact that an accused remained silent during official questioning, refused to answer a particular question, requested counsel or terminated questioning are inadmissible.  No comment is permitted during trial.  

a.   Silence before Warnings:  The prosecution may not show that the accused affirmatively exercised his right against self‑incrimination even before warnings.  United States v. Noel, 3 M.J. 328 (C.M.A. 1977).  This rule appears to be broader than the federal rule that holds that Miranda/Fifth Amendment rights are triggered by rights advisement.  See Jenkins v. Anderson, 447 U.S. 231 (1980); Fletcher v. Weir, 455 U.S. 603 (1982).

b.   Silence after Warnings clearly may not be commented upon at trial.  Doyle v. Ohio, 426 U.S. 610 (1976); United States v. Hale, 422 U.S. 171 (1975).  In Wainwright v. Greenfield, 474 U.S. 284 (1986), the Court held that prosecutor’s reference to defendant’s assertion of rights as evidence of the accused’s sanity was error.

c.   Silence at trial:  If the accused chooses not to testify at trial, the defense may request an instruction directing the members not to draw any adverse inferences from the accused's silence.  Mil. R. Evid. 301(g); United States v. Cook, 48 M.J. 64 (1998) (accused argued on appeal that trial counsel violated his right to silence during findings argument by improperly commenting on accused’s demeanor.  The accused yawned while witness described the alleged murder of his 14-month old daughter.  The Court found the trial counsel’s statement as improper argument on accused’s right to remain silent at trial.  Good discussion regarding what constitutes nonverbal “communication” for purposes of right to silence.); see U.S. Dep’t of Army, Pam. 27-9, Military Judge’s Benchbook (01 Apr. 2001), paragraph 7‑12.  The defense may request that the instruction NOT be given, if counsel is concerned that it will only serve to draw the court members' attention to the accused's silence.

d.   Silence UNTIL trial may be a fair subject for comment through very careful cross‑examination.  See United States v. Fields, 15 M.J. 34 (C.M.A. 1983); United States v. Reiner, 15 M.J. 38 (C.M.A. 1983); United States v. Frentz, 21 M.J. 813 (N.M.C.M.R. 1985).

2.   If any witness asserts the privilege against self‑incrimination during cross‑examination, the military judge, upon motion, may strike all or part of the witness' direct testimony. Mil. R. Evid. 301(f)(2).

3.   No Tacit Admissions:  Failure to deny an accusation of wrongdoing about an offense for which the person was under official investigation, custody, confinement, or arrest does not support an inference of admission.  Mil. R. Evid. 304(h)(3), United States v. Cook,  48 M.J. 236 (1998); but see United States v. Wynn, 29 M.J. 143 (C.M.A. 1989); United States v. Stanley, 21 M.J. 249 (C.M.A. 1986).  See also United States v. Toro, 37 M.J. 313 (C.M.A. 1993).  During presentencing accused offered an unsworn statement.  During sentencing argument, trial counsel commented that accused failed to acknowledge the court's finding of guilty.  The court found it proper for the prosecutor to comment on accused's refusal to admit guilt after the accused has either testified or has made an unsworn statement.

4.   Pleas, Plea Discussions, and Related Statements are not admissible during trial upon the merits.  Mil. R. Evid. 410; United States v. Ankeny, 30 M.J. 10 (C.M.A. 1990); United States v. Heirs, 29 M.J. 68 (C.M.A. 1990); United States v. Barunas, 23 M.J. 71 (C.M.A. 1986).

D.  LITIGATION PROCEDURE:

1.   Trial counsel must disclose all statements made by the accused that are known to the prosecution.  Mil. R. Evid. 304(d)(1) and R.C.M. 701.

a.   The remedies for failing to disclose range from a continuance to exclusion of the statement from evidence.  Failure to disclose may also excuse the defense from the requirements to make timely and/or specific objections.

b.   All statements must be disclosed, regardless of whether the prosecution intends to use them.  See United States v. Trimper, 28 M.J. 460 (C.M.A. 1989); United States v. Murphy, 33 M.J. 323 (C.M.A. 1991).

2.   The motion to suppress a confession or admission should be made and ruled upon before pleas are entered.  Mil. R. Evid. 304(d)(2).

a.   The judge may allow later motions for good cause.  An example of "good cause" would be a failure by the prosecution to disclose the existence/contents of all statements under Mil. R. Evid. 304 (d)(1).

b.   Failure to make a timely motion will waive the issue for appeal.  Mil. R. Evid. 304(d)(2).

c.   Suppression motions are typically made during the initial Article 39(a) session, immediately before pleas are entered.  As with all evidentiary arguments, a motion to suppress a confession or admission should be made outside the presence of members.  Mil. R. Evid. 103(c).

3.  The motion must state specific grounds to suppress.

a.   The prosecution always has the burden of proof.  The prosecution must prove that a confession/admission was voluntary by a preponderance of the evidence.

b.   The prosecution's burden only extends to the specific grounds alleged by the defense.  Mil. R. Evid. 304(e).

c.   Unless the parties can stipulate to essential facts, the defense may have to set out a factual basis to support its motion.  The military judge may ask counsel for an offer of proof.  Remember, offers of proof are not evidence!

1)   Since the prosecution has the burden of proof, trial counsel will present evidence on the motion first.  Evidence may be through witness testimony, documents, etc. The Military Rules of Evidence, except those concerning privileges, do not apply as to this preliminary matter.  Mil. R. Evid. 104(a).

2)   The defense may also present evidence.  Remember, the accused may testify for the limited purposes of the motion and not waive his right against self incrimination or expose himself to cross‑examination on other issues IF defense counsel announces on the record that the accused is testifying ONLY for the limited purpose.  Mil. R. Evid. 104(d).

4.   Rulings:  The military judge should rule on the motion before pleas are entered.  Mil. R. Evid. 304(d)(4).  This is important, since the ruling is likely to affect the accused's decision how to plead.

a.   The judge's ruling must state "essential findings of fact" that pertain to the motion. United States v. Postle, 20 M.J. 632 (N.M.C.M.R. 1985).  This is a sua sponte obligation of the judge, unlike situations where one party may request special findings.  See Article 51(d), UCMJ).

b.   Even if the judge denies the suppression motion, finding that the confession or the admission was voluntary, the court members will decide how much weight to place on the statement ‑ ‑ how much they believe it.  Defense counsel may still present evidence of the confession's voluntariness for that reason.

5.  Waiver:

a.   The issue is waived by failing to make a timely motion.  Mil. R. Evid. 304(d)(2).

b.   Even when a motion has been made, a guilty plea will waive the issue as well unless the military judge chooses to defer ruling until after findings.  Mil. R. Evid. 304(d)(5).  See e.g. United States v. Lippoldt, 34 M.J. 523 (A.F.C.M.R. 1992).

c.   The accused can preserve the issue and still have the benefits of a guilty plea, if the government consents to a conditional guilty plea.  R.C.M. 910(a)(2).  

E.   CORROBORATION:  Even if all the Article 31(b), counsel, and voluntariness requirements are met, any out-of-court confessions must be corroborated before they may be admitted into evidence.  Mil. R. Evid. 304(g). 

1.   Independent evidence of each and every element of a confessed offense is not required.  All that is required is that independent evidence raise only an inference of truth as to essential facts stated in the confession.  United States v. Baldwin, 54 M.J. 551 (A.F.Ct.Crim.App. 2000), aff’d 54 M.J. 464 (2001) (the accused’s written statement admitting to indecent acts with his step-daughter was sufficiently corroborated with testimony that 1) his wife saw the accused in the child-victim’s bedroom beside her bed; 2) he gave his wife, “a strange look that she had never seen before;” 3) the accused left the bedroom and went into the living room where his wife found him crying on the floor and talking about his own history of being molested; and 4) two days after this incident, he sought professional counseling with the base chaplain, who referred him to a therapist); United States v. Cottrill, 45 M.J. 485 (1997); see also, United States v. Bridges, 52 M.J. 795 (A.F.Ct.Crim.App. 2000); United States v. Lawrence, 43 M.J. 677 (A.F.Ct.Crim.App. 1995).

2.   Corroboration may consist of direct or circumstantial evidence.  Mil. R. Evid. 304 (g); See United States v. Wagner, 20 M.J. 758 (A.F.C.M.R. 1987).  The accused’s nontestimonial acts (circumstantial evidence) may be admissible as corroboration to show consciousness of guilt.  United States v. Baldwin, 54 M.J. 551 (A.F.Ct.Crim.App. 2000), aff’d 54 M.J. 464 (2001).

3.   The quantum of evidence needed to raise an inference of truth of essential facts of a confession is "slight".  United States v. Melvin, 26 M.J. 145 (C.M.A. 1988); United States v. Yeoman, 25 M.J. 1 (C.M.A. 1987).  The corroborating evidence need not be sufficient to establish the truth of the matters admitted beyond a reasonable doubt or even a preponderance of the evidence.  United States v. Baldwin, 54 M.J. 551 (A.F.Ct.Crim.App. 2000), aff’d 54 M.J. 464 (2001).  But see United States v. Duvall, 47 M.J. 189 (1997); United States v. Faciane, 40 M.J. 399 (C.M.A. 1994) (father confessed to molesting daughter.  Court found testimony by mother and day-care teacher concerning child's behavior after being with her father was not sufficient to corroborate).


4.   Other uncorroborated admissions will not suffice.  See United States v. Yates, 24 M.J. 114 (C.M.A. 1987); United States v. Baum, 30 M.J. 626 (N.M.C.M.R. 1990). The accused’s statement to a witness prior to the alleged commission of the offense, that he would or probably would use LSD on mid-tour leave in Oregon was admissible without corroboration because it was not an admission of prior criminal conduct, but a statement of anticipated future conduct.  Thus, since this statement did not need to be corroborated, it provided the necessary corroboration for the admission of the accused’s confession to AFOSI.  United States v. Swensen, 51 M.J. 522 (A.F.Ct.Crim.App. 1999).

5.   Corroboration is a question of law.  The military judge rules on the adequacy of the corroboration.  Mil. R. Evid. 304(g)(2); United States v. Hall, 50 M.J. 247 (1999).  However, the members may still determine the weight they will give the confession, and the amount of corroboration is an appropriate factor for them to consider.  Analysis, Mil. R. Evid. 304(g); United States v. Martindale, 30 M.J. 172 (C.M.A. 1990).

6.   It is NOT necessary to corroborate a judicial confession.  United States v. Martinez, 28 M.J. 56 (C.M.A. 1989).
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