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SAMPLES OF BEHAVIOR
1.
Explain the legal bases for obtaining urine samples for testing from Air Force members.

2.
Explain the proper uses of a urinalysis to administratively or punitively discipline drug offenders. 

3.
Summarize the permissible uses of a urinalysis depending upon the authority for collection of the sample.

4.
Describe the problems identified in the administration of the Air Force Drug Testing Program.

5.
Explain violations of Air Force Drug Testing Program procedures. 

TABLE OF CONTENTS

I.
AUTHORITY AND PURPOSES














1
II.
LEGAL BASES FOR SAMPLE COLLECTION










2
III.
AIR FORCE URINALYSIS TESTING PROCEDURES








6
IV.
ISSUES IN THE COURTROOM 













11
I.
AUTHORITY AND PURPOSES

A.
Authority:  The basic regulatory authorities for the Air Force Drug Testing Program are Department of Defense Directive (DoDD) 1010.1, Military Personnel Drug Abuse Testing Program, 9 December 1994 (with Change 1), Department of Defense Instruction (DoDI) 1010.16, Technical Procedures for the Military Drug Abuse Testing Program,

9 December 1994, and Air Force Policy Directive (AFPD) 44-1, Medical Operations, 
1 Sep 99, as implemented by:



1.
Air Force Instruction (AFI) 44-120, Drug Abuse Testing Program (1 July 2000).

2.
AFI 44‑121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program
     (26 Sep 2001).


B.
Purposes:  For military justice practitioners, the primary purpose of the Air Force urinalysis program is to deter Air Force members from using illegal drugs.  Other stated objectives of the program in AFI 44-120 include:

l.
Maintaining the health and wellness of a fit and ready fighting force and a drug-free  Air Force community.

2.
Assist commanders in assessing the security, military fitness, readiness, good order and discipline of their commands.

3.
Detect and identify those individuals who use and abuse illegal drugs and other illicit substances.

4.
Provide a basis for action, adverse or otherwise, against a service member based on a positive test result.

5.
Ensure that urine specimens collected as part of the drug abuse testing program are     supported by a legally defensible chain of custody procedure at the collection site, during transport, and at the drug testing laboratory.

6.
Ensure that all Air Force military specimens are tested by a DoD certified drug testing laboratory. 

7.
Ensure Air Force personnel recognize that the wrongful use of anabolic steroids by     Air Force military members is an offense under the Uniform Code of Military Justice (UCMJ).

8.
Ensure that Air Force members serving in Joint-Service commands, operations, and    schools are tested according to the commanding service requirements. 

II.
LEGAL BASES FOR SAMPLE COLLECTION

A.
Probable Cause - Fourth Amendment; Mil. R. Evid. 312(d), 315, and 316.



1.
A commander may authorize the collection of a urinalysis sample based on a reasonable belief the member recently used drugs, and the drug and/or metabolite(s) is/are still in the member's system.



2.
Use of results - UCMJ action, administrative action, and characterization of discharge.


B.
Consent Search - Fourth Amendment; Mil. R. Evid. 314(e).



1.
A commander or law enforcement agent may ask a service member suspected of using drugs if he will voluntarily provide a urine sample for testing.



2.
Use of results - UCMJ action, administrative action, and characterization of discharge.


C.
Inspection - Mil. R. Evid. 313(b).



1.
A commander may order an inspection, the primary purpose of which is to determine and ensure the security, military fitness, or good order and discipline of the unit, organization, installation, aircraft, or vehicle.  



2.
Inspection is the basis for random or sweep urine testing.



3.
Use of results - UCMJ action, administrative action, and characterization of discharge.



4.
A commander cannot order an “inspection” to obtain a urine sample for disciplinary purposes in order to avoid the requirements of obtaining probable cause or consent to search.  Such an “inspection” is considered a “subterfuge” or “sham” search and is considered to be command directed.


D.
Incident to Medical Care - Mil. R. Evid. 312(f).



1.
Urinalysis samples taken for a valid medical purpose may be seized and are not considered evidence obtained from an unlawful search within the meaning of Mil. R. Evid. 311.



2.
Use of results - UCMJ action, administrative action, and characterization of discharge.



3.
Watch for chain-of-custody issues with regard to these samples.


E.
Commander‑Directed - These are per se unreasonable under the Fourth Amendment.



1.
A commander may order a member to provide a urine sample based on a "reasonable suspicion" of drug abuse or drug involvement.




a.
Any bizarre, aberrant, or unlawful behavior may qualify.




b.
Purposes:  Determine a member's competency for duty, need for rehabilitation, or need for medical treatment.



2.
Use of results - limited to administrative actions only; except the results may also be used for impeachment or rebuttal purposes when the member first introduces evidence of drug abuse (or lack thereof).  These results may not be used to adversely characterize the discharge.  See United States v. Matthews, 53 M.J. 465 (2000) (TC cross-examined ACC on commander-directed, positive marijuana urinalysis test taken three weeks after charged offense; trial judge allowed questioning as impeachment and to show ACC's use knowing and conscious.  Conviction reversed and rehearing ordered by US Court of Appeals for the Armed Forces (in an admittedly splintered opinion), as the military judge admitted the evidence on an incorrect legal basis, submitted it to the members with erroneous and ambiguous instructions, and improperly weighed impact under Mil.R.Evid. 403). 

ACTIONS AUTHORIZED BY POSITIVE DRUG TEST RESULTS

See AFI 44-120, para. 19, Table 1

	Basis of Test


	UCMJ USE
	AFFECTS DISCHARGE CHARACTERIZATION
	ADMINISTRATIVE ACTION (See Note 1)

	Inspection - Military Rule of Evidence (Mil. R. Evid.) 313 (See Note 2) 
	Yes
	Yes
	Yes

	Voluntary Consent – Mil. R. Evid. 314(e)
	Yes
	Yes
	Yes

	Probable Cause – Mi. R. Evid. 315 - 316 (See Note 3)
	Yes
	Yes
	Yes

	Commander - Directed

(See Note 4)
	No
	No
	Yes

	Self Identification, Initial Testing  (See Note 5)
	No
	No 
	Yes

	Valid Medical Purpose – Mil. R. Evid. 312(f) (See Note 6)
	Yes
	Yes
	Yes


Notes:

1. Administrative actions include, but are not limited to, letters of admonishment, counseling and reprimands, denial of re-enlistment, removal from duties involving firearms, removal from flying status or sensitive duties, suspension of security clearance, and removal of restricted area badges.  If there are any questions regarding actions authorized for positive drug test results, consult the local servicing staff judge advocate.

2. Inspections under Mil. R. Evid. 313(b) include inspections under the installation’s random urinalysis drug testing program and unit sweeps.

3. Probable cause tests are authorized searches and seizures ordered by a military magistrate or commander (See Mil. R. Evid. 315 and 316)

4. Absent probable cause, commander directed results may not be used for disciplinary action under the UCMJ or to characterize an administrative separation.  

5. Members may not be disciplined under the UCMJ when they legitimately self-identify for drug abuse and enter the Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program.  In the interests of safety and security, commanders may initiate non-adverse administrative actions such as removal from flying status, removal from PRP, removal of restricted area badges, etc… Urinalysis tests of individuals following entry into the ADAPT Program are for valid medical purposes.  Individuals in the ADAPT Program may be disciplined under the UCMJ when independent evidence of drug use is obtained.  

6.  Urine specimens obtained from an examination for a valid medical purpose may be used for any purpose. 
III.  AIR FORCE URINALYSIS TESTING PROCEDURES

A.
 How are samples collected?

1. The installation commander is responsible for oversight of the installation drug testing program.  He ensures cross-functional oversight of the program by ensuring activities of medical, SJA, security forces, OSI, chaplain, and other agencies are coordinated.

2. The Drug Testing Program Administrative Manager (DTPAM) coordinates drug testing activities with the Demand Reduction Program Manager (DRPM) and other agencies as applicable, ensures specimens are collected, packaged and transported to the drug testing laboratory according to the forensic requirements of AFI 44-120, and other pertinent guidance, and establishes procedures to ensure the integrity of the program.  The DTPAM, in conjunction with the DRPM, monitors the rate of untestable specimens and takes appropriate action to ensure less than one percent of specimens are untestable.  The DTPAM also verifies that results are received for every specimen sent for testing, tracks outstanding results and performs follow-up with the testing laboratory to resolve issues of turnaround times, outstanding results, and untestable specimens.  Other responsibilities include:  communicating findings and proposed resolutions regarding untestable discrepancies in writing to the DRPM and safeguarding sensitive medical information that testing may generate in accordance with AFI 33-332, Air Force Privacy Act Program, 12 October 1999.


3.
The DTPAM is normally assigned from within the base medical group and is also responsible for the physical collection of the samples.  See AFI 44-120, Atch 3,for a sample collection site checklist for use by the DTPAM. 

a. The actual place of collection varies from base to base.

b. All samples are collected under direct observation.

c. After collection of a sample, tamper resistant tape is placed on the bottle, and the member initials the bottle label to indicate the specimen is his and that the tape was applied in his presence.

d. Strict chain of custody must be observed throughout the collection and testing  process.

e. Security of testing materials must be maintained, both before and after collection of specimens.

4.
Failure of base level actors to comply with the collection, packaging, or shipping procedures outlined in AFI 44-120 may result in the specimen being rejected from the AF Drug Testing Laboratory at Brooks AFB, Texas as “untestable.”  The AFDTL is also called the "Armstrong Laboratory," "Brooks Lab," or "the Lab."  Some typical reasons Brooks Lab will not test samples include:

(1) Social Security Number not clearly legible on the bottle label; 

(2) Tamper resistant tape is broken;

(3) Bottle double taped with tamper resistant tape and no memorandum for record explanation attached to the chain of custody;

(4) No chain of custody shipped with the specimen or a major discrepancy in the chain of custody is perceived;

(5) Improper packaging; or,

(6) Insufficient quantity of specimen (less than 30 mL).



5.
Individuals supplying specimens must provide at least 30 mL of urine in one collection.




a.
Individuals who do not supply the full amount of urine must stay at the collection site until they supply a sufficient specimen.

b. Military members who fail to comply with an order to provide a urine sample are subject to punitive action under Article 92, UCMJ, for failure to obey a lawful order.

6.
JAGs must inspect the local chain of custody and collection procedures frequently. 

B. Testing the Samples:  

1. The Air Force tests its urine samples for many different drugs or their metabolites 
at   
 the Air Force Drug Testing Laboratory, Brooks AFB, Texas.  

2. The Lab will also test for “Designer Drugs” (Analogs) and other drugs upon request, or when screening results indicate the need for further testing.

C.  Accessioning:  When samples arrive at the Brooks Lab, they are immediately taken to a 

secure room for processing, aliquoting and storage.

1. The packaging is inspected.  If there are signs of tampering, or the package was not properly sealed, the specimens will not be tested.

2. Upon opening the package, the individual bottles and chain of custody forms are inspected.  The tamper resistant tape must be intact and the chain of custody forms properly annotated.  

3. A unique Laboratory Accession Number (LAN) is assigned to each specimen and used to process the sample for testing.

4. Custody of the original sample is maintained at all times.  Nothing is ever placed into the original specimen.  A portion (“aliquot”) of the specimen is poured out of the bottle and sent for further testing.

5. Only one specimen bottle is opened for aliquoting at a time.

D.  How are samples tested?



1.
Before a sample can be reported as positive, it must undergo three tests:




a.
Screen;




b.
Rescreen; and

c. Confirmation.

2.
If a sample is negative at any point in the testing process, it is reported as negative for that drug.  Further testing may only be performed for other drugs or metabolites once one of the three tests is negative.

3.
Screen Test.




a.
Kinetic Interaction of Microparticles in Solution (KIMS), an Immunoassay Test used for most drugs.




b.
Radioimmunoassay (RIA) for certain drugs.



4.
Rescreen Test.




a.
KIMS:  Used for marijuana, cocaine, opiates, PCP, amphetamines, and barbiturates.




b.
RIA:  Used for LSD.



5.
Confirmation Test. 




a.
All samples identified as positive in the screen and rescreen tests are tested using the Gas Chromatography/Mass Spectrometry (GC/MS).




b.
The industry "gold standard."




c.
Highly specific and extremely reliable method test for drug or metabolite.

d. More time consuming and expensive than KIMS and RIA.

6. Samples that do not meet the minimum cutoffs are destroyed without further testing.

7. Retests - AFI 44-120 allows service members to request independent retests of their urine sample at an independent laboratory of his choice, at their expense.  Retests may also be requested by the submitting command, an administrative board, or on order of a court-martial. 

8. Quality Control.

a. Inspections:

(1) The Quality Assurance Oversight Committee inspects the Lab three times a year.

(2) DoD inspects the Lab every two years.

b. Brooks Lab personnel include positive and negative urine samples in every batch tested.

These are either "open" (marked as control) or "blind" (inserted in the racks with other samples with no indication that they are controls).

c.   The Armed Forces Institute of Pathology (AFIP) also sends positive and negative, "open" and "blind" samples for testing. 

d.
The quality control program stresses not only analytical aspects, but clerical and    administrative aspects as well.  

(1) In 1997, administrative errors resulted in a sample being reported as positive when the amount of the drug metabolite present in the specimen was below the DoD cut-off level.  Although there was no question that drug metabolite was present, a specimen must be reported as negative when the amount of the drug or metabolite present falls below the DoD cut-off level for that drug or metabolite.

(2) The Quality Assurance Oversight Committee inspection discovered the error and the Lab took immediate corrective action.

(3) The Lab suspended the reporting of results of all drugs pending an exhaustive audit of previously reported results and a DoD inspection.  The DoD inspection determined the errors were clerical rather than analytical in nature. After the DoD inspection, the Lab resumed reporting results for all drugs.  The Lab was never closed or decertified for any drugs.

e.
The lab catches some irregularities through its own internal audits.

(1)
The Quality Assurance Oversight Office conducted a special audit that demonstrated that anomalies can and will be swiftly and appropriately investigated, with results releasable to both trial and defense counsel.

(2)
FACTS:  An audit initiated on 10 December 1999 disclosed that on 3 November 1999, the civilian employee in charge of confirmation testing discarded documentation on a specimen that ultimately confirmed positive for LSD.  The documentation provided by the employee indicated that he performed one reinjection in the course of running a test when he actually had twice reinjected the sample.  "Reinjection" uses the same portion of a member sample, not a fresh sample from the specimen.  The employee discarded the record of the first reinjection and altered the page numbers on the second injection report so it appeared sequentially correct.  The employee was suspended from working with member specimens on 5 November 1999, investigated by the internal Quality Assurance branch, decertified on 18 November 1999, and transferred out of the Drug Testing Division on 7 December 1999.  Upon further review of this employees work, 14 other instances of similar irregularities were found.  Although the reinjections were forensically appropriate, the reinjection data should always be retained.  Discarding the reinjection data did not in any way impact the analytical (scientific) validity of the test results.  The employee was appropriately disciplined for his breach of forensic standards. 

IV. ISSUES lN THE COURTROOM:  Military urine handling and testing procedures are   entitled to a presumption of regularity absent a showing to the contrary!!!
A. Elements and Permissible Inferences:

1. Positive Urinalysis cases are charged as violations of Article 112a, UCMJ, Wrongful use of controlled substances.  In order to obtain a conviction, the following four elements must be satisfied:

a.  That the accused used a controlled substance;

b.  That the accused actually knew he used the substance;

c.  That the accused actually knew that the substance used was a controlled substance;

     and, 

d.  That the use by the accused was wrongful.  [See DA PAM 27-9, para 3-37-2 

     (1 Apr 2001)]

2. Use is defined very broadly.  Both actual knowledge by the accused of the use of the substance and knowledge of its contraband nature are required. Wrongfulness of use is required, but may be inferred from the presence of a drug or drug metabolite in the accused’s urine. 

PRACTICE NOTE:  Recent case law developments at both the US Court of Appeals for the Armed Forces and at the Air Force Court of Criminal Appeals have emphasized that the trial counsel must give the finder of fact a rational basis to link the test result to the permissive inference, e.g. have expert testify (based on forensic extrapolation of level of metabolite present in sample) when the accused was likely to have used drugs during periods of time that would yield the concentration present in the sample.  See United States v. Green, 55 M.J. 76 (2001); United States v. Campbell, 50 M.J. 154 (1999), on reconsideration, 52 M.J. 386 (2000); United States v. Phillips, 53 M.J. 758 (A.F. Ct. Crim. App. 2000); and United States v. Tanner, 53 M.J. 778 (A.F. Ct. Crim. App. 2000).  

3. It is not necessary that an accused is aware of the exact drug he is using, as long as he knows the substance he is ingesting is prohibited.  For example, if someone thinks they are using PCP, and they are actually using LSD, the knowledge elements would still be satisfied. 

B. Case preparation needs to begin as soon as you are notified of a positive result.  

1. Witnesses must be identified and interviewed.  An expert witness will be required and can be obtained, with sufficient advance notice, from the Lab.

2. Exhibits must be identified and obtained.  A “Test Results Package” a/k/a “Litigation Package” and the specimen bottle should be obtained from the Lab.

3. Discovery requests can be answered by contacting the Drug Lab Legal Advisor at Brooks AFB at DSN 240-2257.  Further contact information for the Legal Advisor is listed at the end of this outline.

4. Many resource materials are available online.  A nonexclusive list of helpful WebSites is attached at the end of this outline. 

C. Chain of Custody.



1.
Chain of custody is seldom challenged given the high standard of care in local collection and laboratory procedures.  Unfortunately, this is a potential gold mine for the defense at bases that let their local procedures slide.  See also checklists for inspections and new requirements for DTPAM and unit trusted agents set out in 

AFI 44-120 (1 July 2000).



2.
Defects in the chain of custody normally go to the weight, not the admissibility of the sample.


D.  Scientific accuracy of the tests.

Rarely questioned anymore.  When challenged, it will boil down to a battle of the experts. 


E.  Search and Seizure.



1.
Was the probable cause, consent, inspection, etc, valid?



2.
Raised by motion to suppress.


F.  "Innocent Ingestion," a/k/a the "Cocaine Fairy" or "Marijuana Brownie" defense.



1.
Historically, innocent ingestion has often been a successful defense because the prosecution must prove the wrongfulness and knowing ingestion elements of drug abuse offenses in order to convict an accused.  



2.
Innocent ingestion is often factually and/or chemically rebuttable.  Examples:




a.
An accused testifies he ate brownies the day before providing a urine sample.  The accused's girlfriend (a civilian and, therefore, not subject to prosecution by the military) testifies she baked several grams of hashish into the brownies and did not tell the accused she had done so until after he was notified of the urine test results.  A toxicologist may be able to testify on rebuttal that, based on the high concentration of the metabolite for marijuana in the accused's urine and the amount of marijuana the girlfriend said she used in her recipe, the accused's sample was positive due to another ingestion of marijuana or hashish.




b.
Similar to the scenario in 2a. above except the accused testifies he had several exotic frozen tropical drinks the night before providing a urine sample.  His girlfriend then testifies she put marijuana into the drinks.  A toxicologist may be able to testify on rebuttal that the accused's urine could not have shown as positive for THC because, in order to activate the THC metabolite in marijuana, it must be heated.



3.
Thorough pretrial investigation is the key for the Government.

R.C.M. 701(b)(2) requires the defense to notify trial counsel before the beginning of trial on the merits of its intent to offer a defense of alibi, innocent ingestion, or lack of mental responsibility.  The defense's disclosure to trial counsel must include the place or places where the innocent ingestion occurred, the circumstances under which the defense claims the accused innocently ingested the substance, and the names and addresses of the witnesses upon whom the accused intends to rely to establish any such defense.  The trial counsel should have OSI thoroughly investigate all facts and circumstances immediately upon receipt of the notice. 

*****************************************

HOW TO CONTACT THE LEGAL ADVISOR (PJAG)

DSN: 240-2257

Commercial: (210) 536-2257

FACSIMILE: DSN: 240-2470 

or 

Commercial: (210)536-2470

WEBSITES FOR DRUG TESTING PROGRAM INFORMATION

https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/PJAG/AFDTLLA.htm
Office Of The Legal Advisor To The Air Force Drug Testing Program WebSite

https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JUSTICE/JAJG/urinalysis.htm
Provides links to Drug Testing Program Sites, including:

The Aliquot  - A newsletter for AF Drug Testing Legal Issues

Discovery from the AF Drug Testing Lab

Requesting a Litigation Package

Urinalysis - A Handout for JAGs

Urinalysis - All Purpose Checklist

Urinalysis Review (or How to Litigate A Naked Urinalysis Case)

https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JUSTICE/DESKBOOK/deskbook.html
Trial Counsel Desk Book (2002 Edition)

https://aflsa.jag.af.mil/GROUPS/AIR_FORCE/JUSTICE/JAJG/newpagesNOV01/ACENov01/Aug 2001AU.doc
Appellate Update (Aug 01)

https://aflsa.jag.af.mil//GROUPS/AIR_FORCE/JUSTICE/JAJG/library.html
AFLSA/JAJG Homepage (lots of links)
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