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SAMPLES OF BEHAVIOR

1. Distinguish the Military Rules of Evidence from the Federal Rules of Evidence.

2. Distinguish when the rules of evidence do and do not apply in military courts-martial practice. 

3. Explain the responsibility of trial and defense counsel to raise and preserve evidentiary objections during a court-martial.

4. Appreciate the importance of continually reviewing the rules of evidence.

5. Identify relevant evidence and its limitations at courts-martial.

6. Give examples of the privileges available under military law.

7. Explain the scope of an accused’s testimony for a limited purpose in determining preliminary matters.

8. Describe how to attack witness credibility and impeach a witness.

9. Answers questions in class concerning the use of the various rules of evidence.

10. Understand the concept of hearsay as defined in section VIII of the Mil. R. Evid.

11. Understand constitutional requirements for admission of residual hearsay into evidence.
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Note:  This outline does not include the full text of the Military Rules of Evidence.  The summaries are used with the express permission of Elex Publishers, 4409 48th Ave South, St. Petersburg, FL 33711. 

I.
INTRODUCTION.  Legal Research Sources for the Military Rules of Evidence (Mil. R. Evid.).

A. Appendix 22, Manual for Courts-Martial.

B. The Military Rules of Evidence Manual, 4th Ed. (1997), by Saltzburg, Schinasi, and     Schleuter, is the definitive basic text on the Mil. R. Evid.

C. The Military Justice Reporter, West Key Numbers 1020-1169.

D. The Federal Rules of Evidence.  See Mil. R. Evid. 101.

E. Trial Counsel Deskbook, January 2002 Edition, prepared by Trial and Appellate Government Division

F. Military Rules of Evidence, Summarized Trial Guide, Elex Publishers

II.  GENERAL PROVISIONS:  Mil. R. Evid. 101-106, 1101 

Mil. R. Evid. 101. SCOPE.  (a) These rules apply to all courts-martial (but see Mil. R. Evid. 1101(b).  Secondary Sources:  First, evidence rules of U.S. District Courts in criminal cases; second, common law rules.  (c) “Military Judge” (MJ) includes president of special court-martial without MJ and summary court-martial officer.

Scope:  When do the rules apply?  With some qualifications, the Mil. R. Evid. apply in all courts-martial, including summary courts; to proceedings pursuant to Article 39(a), UCMJ; to limited fact-finding proceedings ordered on review; to proceedings in revision; and to contempt proceedings, except those in which the judge may act summarily.  Mil. R. Evid. 101 and 1101.

Mil. R. Evid. 1101.  APPLICABILITY OF RULES. 

(a) Rules apply:  to all courts-martial; Art. 39(a) sessions; limited fact-finding proceedings on review; revision proceedings; and contempt proceedings except where MJ may act summarily.

(b)  Privilege rules apply at all trial stages.

(c)  Rules may be relaxed in sentencing proceedings, as provided in Manual for Courts-Martial.

(d)  Rules (except for privileges and Mil. R. Evid. 412) do not apply in:  Art 32 investigation; Art 72 proceedings; proceedings involving search authorizations and pretrial restraint; or other proceedings not listed in (a), above.

A. Preliminary Matters:  Except for the rules concerning privileges, the Mil. R. Evid. do not apply to preliminary matters such as rulings on the admissibility of evidence.  While the drafter’s analysis of the Mil. R. Evid. suggests that it is unclear whether inadmissible evidence may be utilized by a judge making a 104(a) ruling, especially on constitutional questions such as those arising under Article 31, the prevailing practice is for judges to use such evidence.  Mil. R. Evid. 104(a). 

B. Sentencing:  The Mil. R. Evid. may be relaxed during the sentencing phase of a court-martial with respect to aggravation, extenuation, and mitigation evidence that is introduced.  Mil. R. Evid. 1101(c).  The defense controls whether the Mil. R. Evid. are indeed relaxed at this point.  Mil. R. Evid. 1001(c)(3).  If the defense requests the rules be relaxed, or does so by offering letters or affidavits as extenuation or mitigation in lieu of live witnesses, the prosecution may offer rebuttal evidence in similar format.  R.C.M. 1001(d).  

C. Article 32 Hearings:  Except for the privileges set out in Mil. R. Evid. 301, 302, 303, 305, 412, and Section V of the Mil. R. Evid., the Military Rules of Evidence do not apply in Article 32 Investigations.  R.C.M. 405(i) and Mil. R. Evid. 1101. 

D. Although the Military Rules of Evidence do not generally apply in nonjudicial and administrative actions (such as administrative discharge boards or pretrial confinement hearings), these rules often provide significant guidance in such proceedings.  See Mil. R. Evid. 1101(d); AFI 51-202, Nonjudicial Punishment Guide; and AFI 51-602, Boards of Officers.
Mil. R. Evid. 102.  PURPOSE/CONSTRUCTION.  To secure fairness, eliminate expense and delay, and promote growth of the law of evidence for ascertaining truth.

A. Mil. R. Evid. 102 was never intended to create a source of authority that somehow overrides other, more established and specific rules of evidence.  Mil. R. Evid. 102 may, however, be used to argue that evidence that does not fit within any other specific rule should be admitted because it is consistent with, and furthers the overall purposes of, the Military Rules of Evidence and Due Process.  This often occurs when attempting to introduce evidence under the residual hearsay exception, Mil. R. Evid. 807.

B. The Mil. R. Evid. are construed as favoring the admissibility of evidence.  For example, in United States v. Kelley, 45 M.J. 275 (1996), the court stated that “a holding favoring admissibility is consistent with the purposes of the rules.”

Mil. R. Evid. 103.  RULINGS ON EVIDENCE.  (a) No error to be found unless substantial right affected and timely, specific objection or offer of proof made (does not apply to “constitutional” errors).  Once court makes definitive ruling, no renewal of objection needed to preserve error.  (b) MJ may add to record to show character and form of evidence, objections made, and ruling.  (c) MJ to conduct trial so that inadmissible evidence is not heard by members.  (d) MJ may notice plain errors affecting substantial rights, even though no objection at trial. 

A. Harmless Error:  Even if the military judge’s ruling is later determined to be legally wrong, “unless the ruling materially prejudices a substantial right of a party,” it will not constitute reversible error.  Mil. R. Evid. 103(a).

1. Mil. R. Evid. 103(a) slightly deviates from the federal rule of evidence that makes errors harmless unless “a substantial right of a party is affected.”

2. If the error is of constitutional dimension, it is grounds for reversal unless an appellate court finds that the error was “harmless beyond a reasonable doubt.”  United States v. Mobley, 34 M.J. 527 (A.F.C.M.R. 1991), aff’d, 36 M.J. 34 (C.M.A. 1992), cert. denied, 506 U.S. 998 (1992).  It is the Government’s burden to meet the above standard.  See United States v. Riley, 47 M.J. 276 (1997).

3. In United States v. George, 52 M.J. 259 (2000), the trial judge committed constitutional error when he admitted hearsay evidence during pre-sentencing that demonstrated the appellant had a predatory nature.  The appellate court affirmed the conviction and restated the applicable standard as “whether the evidence may reasonably have had an effect on the decision.  If it did not, then the court may conclude that the error was harmless beyond a reasonable doubt.” 

B. Waiver:  Counsel must object at the right time for the right reason or errors will be waived under Mil. R. Evid. 103, unless an appellate court determines the error was plain error.  

1. Objections must be timely 

2. Objections must be specific:  Counsel should state the specific basis for each objection.  Failure to state the correct basis waives the error.  Occasionally, a military judge may sustain a general objection.  Under Mil. R. Evid. 103(a), the judge’s ruling will be upheld on appeal if there were any valid grounds for the objection.  However, most judges will not rule on general objections!

3. Obtain a ruling:  In United States v. Cardreon, 52 M.J. 213 (1999), the court held that an evidentiary issue had been waived.  Although a pre-trial motion had been made, counsel failed to adequately present the legal and factual issues to the trial judge and the trial judge failed to make a final and definitive ruling.

4. Offers of proof:  Counsel may preserve errors by placing the military judge on notice of the evidence counsel hoped to elicit.  See Mil. R. Evid. 103(a)(2). 

5. Even constitutional rights may be lost:  Government NCIS agent testified that after the accused had been advised of his rights he elected to remain silent.  The agent further testified that the next day the accused contacted him, told him he had spoken with an attorney and based on his advice he would continue to remain silent.  This testimony was clearly in violation of Mil. R. Evid. 301(f)(3).  There was no defense objection and no further use of this testimony.  The court held a constitutional right can be waived.  The testimony by the agent did not constitute plain error.  United States v. Riley, 44 M.J. 671 (N-M. Ct. Crim. App. 1996).

C. Plain Error:  Mil. R. Evid. 103(d).

1. Definition:  The seminal case explaining plain error is United States v. Olano, 507 U.S. 725 (1993).  To establish plain error an accused must demonstrate that there is:

a. an error;

b. that the error is plain; and

c. the error affects a substantial right of the accused.

2. The plain error doctrine is permissive, not mandatory.  Olano, 507 U.S. at 725.  See United States v. Roberson, 46 M.J. 826 (A.F. Ct. Crim. App. 1997) (an appellate court may exercise its discretion to notice a forfeited error only if the error seriously affect the fairness, integrity, or public reputation of the judicial proceeding). 

3. Effect:  Relief is granted for a prejudicial error made without objection, provided the error was forfeited, rather than waived.  The distinction between the two is:  a forfeiture is the failure to make a timely assertion of a right (i.e. objection); while a waiver is the “intentional relinquishment or abandonment of a known right.”  United States v. Pagel, 40 M.J. 771 (A.F.C.M.R 1994).

D. Evidentiary Arguments:  Mil. R. Evid. 103(c) makes clear that court members should not be exposed to inadmissible evidence.  Issues concerning the admissibility of certain evidence should always be argued outside the court members’ presence. 

1. Counsel may use motions in limine during Article 39(a) sessions to resolve issues dealing with the admissibility of evidence.  R.C.M. 906(b)(13).

2. When inadmissible matters inadvertently invade the province of the court members, the military judge has a sua sponte obligation to give curative instructions - even absent an objection.  

3. Contrast this with the military judge’s obligation to instruct on matters dealing with evidence that is admissible for limited purposes under Mil. R. Evid. 105.

Mil. R. Evid. 104.  PRELIMINARY QUESTIONS.  (a) Qualifications/availability of witnesses, privileges, admissibility, continuance are to be determined by MJ.  (b) When relevancy is conditioned on fact, MJ shall admit it subject to fulfillment of condition.  (c) Hearings on statements/confessions under Mil. R. Evid. 301-306 must be conducted out of the hearing of members.  (d) Accused may testify on preliminary matter without cross-exam on other issues.  (e) This rule does not limit right to introduce evidence relevant to weight or credibility.

A. Mil. R. Evid. 104 sets out important evidentiary rules and procedures concerning preliminary matters.  It defines the different roles of the military judge and court members.  Military judges decide questions of law; court members decide only questions of fact.

B. Military judges have broad discretion over preliminary matters and determining questions of evidentiary foundations.  Five “preliminary matters” are set forth in Mil. R. Evid. 104(a):

1. Qualification of a witness;

2. The existence of a privilege;

3. The admissibility of evidence;

4. Application for a continuance; and

5. Availability of a witness.

C. Mil. R. Evid. 104(b) adds a preliminary matter; findings of relevancy conditioned upon the existence of a certain fact or facts.  Compare Mil. R. Evid. 401-403.  These “preliminary matters” are all questions of law. 

D. Pursuant to Mil. R. Evid. 104(a), in ruling on preliminary questions of law, military judges are not bound by the Mil. R. Evid. except the rules dealing with privileges in Mil. R. Evid. 501-512. 

E. Mil. R. Evid. 104(d) permits an accused to testify for the limited purposes of a preliminary matter without exposing the accused to cross-examination on other issues.  Defense counsel are required to clearly state on the record that the accused is testifying only for a limited purpose.  See Mil. R. Evid. 304(f) (motions to suppress confessions) and Mil. R. Evid. 311(f) (motions to suppress fruits of an unlawful search). 

F. Mil. R. Evid. 104(e) emphasizes the court members’ fact-finder role.  The court members evaluate the weight or credibility of matters presented to them.  For example, even if a military judge finds that an accused’s statement was voluntary and, therefore, admissible, the court members may still decide whether, under all the facts and circumstances, the statement is believable.  There is a legal distinction between the admissibility of evidence and the weight of evidence.  See generally Mil. R. Evid. 304.

Mil. R. Evid. 105.  LIMITED ADMISSIBILITY.  When evidence is admitted for limited purpose, MJ must so instruct members upon request of party.

A. The mere fact that testimony is admissible for one purpose, but inadmissible for another purpose, does not render testimony inadmissible.  United States v. Chandler, 39 M.J. 119 (C.M.A. 1994); See also United States v. Ureta, 44 M.J. 290 (1996), cert. denied, 117 S. Ct. 692 (1997) (prior inconsistent statement offered for impeachment); United States v. Barrow, 42 M.J. 655 (A.F. Ct. Crim. App. 1995) (uncharged misconduct).

B. When evidence is admissible only for a limited, specific purpose, the military judge must give a limiting instruction to the court members only if requested to do so.  For example, a prior inconsistent statement admitted for impeachment under Mil. R. Evid. 613 would warrant a limiting instruction, if requested.  In United States v. Taylor, 53 M.J. 195 (2000), the defense requested that portions of a confession relating to extrinsic offenses be redacted.  Over defense’s objection, the trial judge did not redact, but instead gave a cautionary instruction.  Held:  No error.  

Mil. R. Evid. 106.  REMAINDER of or RELATED WRITINGS or RECORDED STATEMENTS.  When a writing or recorded statement is introduced, adverse party may in fairness require remainder of recorded statement or related writing to be introduced. 

“The Rule of Completeness,” Mil. R. Evid. 106 is intended to preclude the misleading situation that can occur when a party presents only part of a document/recorded statement.  This permits the finder of fact to consider the document/statement in its proper context as soon as it is offered.

III.  JUDICIAL NOTICE:  Mil. R. Evid. 201 and 201A

Mil. R. Evid. 201.  JUDICIAL NOTICE of ADJUDICATIVE FACTS.  (a) Rule applies only to ajudicative facts.  (b) Fact must not be subject to dispute, in that it is either (1) generally known universally, locally, or in area pertinent to the event, or (2) readily determined from source not subject to reasonable dispute.  (c) MJ may take notice, requested or not, but must inform parties.  (d) MJ must take notice if requested and given proper information.  (e) Party must be heard upon request.  (f) May be taken at any stage.  (g) MJ to instruct that members may but are not required to accept judicial notice as conclusive proof.

Adjudicative Facts:  Mil. R. Evid. 201.  Both the Military and Federal Rules of Evidence permit a judge to take judicial notice of facts that are generally known, or capable of accurate and ready determination, by resort to sources whose accuracy cannot reasonably be questioned.  Mil. R. Evid. 201(b) varies slightly from its federal counterpart by allowing the military judge to take notice of facts that are “generally known universally, locally, or in the area pertinent to the event” ‑ in recognition of world-wide jurisdiction possessed by a courts-martial. 

A. What Kinds of Facts?  Mil. R. Evid. 201(b).

1. In United States v. Ayers, 53 M.J. 85 (2000), the court held that it was proper for the trial court to judicially notice the existence of a general regulation issued by the general court-martial convening authority (GCMCA). 

2. Compare United States v. Claxton, 32 M.J. 159 (C.M.A. 1991) (the military judge erred by taking judicial notice that the United States Disciplinary Barracks, Fort Leavenworth, had a comprehensive program for the treatment of child molesters that had been recognized as a leader in the field.  The existence of the program was an adjudicative fact; however, the program’s quality could reasonably be disputed and was an improper matter for judicial notice) with United States v. Boyd, 52 M.J. 85 (2000) (the trial court did not err by taking judicial notice during sentencing that DoD Directives provide for drug abuse treatment at military confinement facilities, despite the fact the accused had not actually benefited from such programs).    

3. See also United States v. Flynn, 28 M.J. 218 (C.M.A. 1989), where the Court of Military Appeals held judicially noting the existence of the sexual offender rehabilitation program at Fort Leavenworth was proper rebuttal.  United States v. Brown, 33 M.J. 706 (A.C.M.R. 1991), has an excellent discussion distinguishing facts appropriate for judicial notice from facts that are not.  For instance, that a crime occurred at a specific location is not an appropriate matter for judicial notice, but a judge may judicially note that a certain location is an area of either exclusive or concurrent jurisdiction.  United States v. Agosto, 43 M.J. 745 (A.F. Ct. Crim. App. 1995). 

B. Procedures:  Mil. R. Evid. 201(c)-(f).  The military judge may act sua sponte or upon request by one of the parties.  A party is entitled to be heard on the issue of whether judicial notice is proper under the circumstances.  The military judge may take judicial notice at any stage of the proceedings.

C. Instructions:  Mil. R. Evid. 201(g).  The military judge must instruct the members that they may, but are not required, to accept a judicially noticed fact as conclusive.  Contrast Mil. R. Evid. 201A (judicial notice of law). 

Mil. R. Evid. 201A.  JUDICIAL NOTICE of LAW.  (a) Domestic Law:  MJ may take notice when consequential; Mil. R. Evid. 201 procedural requirements apply, except Mil. R. Evid. 201(g).  (b) Foreign Law:  Reasonable written notice required; in determination, judge may consider any relevant source.

A. Rule 201A allows a military judge to judicially notice domestic or foreign law.

B. The members MUST accept the law as given to them by the military judge.  This is different from a situation where the military judge takes judicial notice of a fact and instructs the members that they “may, but are not required” to consider the matter conclusive.  Mil. R. Evid. 201(g).  

C. Judicial notice may be taken either at the trial or appellate level.  Mil. R. Evid. 201(f).

D. Waiver.  The waiver doctrine applies.  In United States v. Murphy, 33 M.J. 248 (C.M.A. 1991), any error that may have occurred when the military judge, sua sponte, took judicial notice that the human body could not produce the cocaine metabolite without ingesting cocaine was forfeited by the defense counsel’s failure to object. 

E. Protect Your Record!  When a judge takes judicial notice, append the pertinent provisions of the fact, law, regulation, etc., to the record of trial unless the appellate courts will have easy access to it.  Practice Tip - Always put whatever is pertinent in the record!
F. Note:  Military Rules of Evidence 301 - 321 are covered elsewhere in this publication.

IV.  RELEVANCY AND ITS LIMITS:  Mil. R. Evid. 401 - 403

Mil. R. Evid. 401.  DEFINITION of “RELEVANT EVIDENCE.”  Evidence tending to make a fact of consequence more probable or less probable.

A. Mil. R. Evid. 401 defines “relevancy” as:  “Any tendency to make the existence of any fact of consequence more probable or less probable.”  This definition is identical to one in the Federal Rules.  It sets the lowest possible level of logical or factual relevancy. 

B. As the Analysis to Mil. R. Evid. 401 explains, the much narrower concept of legal relevancy is addressed through the balancing tests in other rules, such as Mil. R. Evid. 403; 609; 803(6) and (24); 804(b)(5); and 1003. 

1. United States v. Loya, 49 M.J. 104 (1998).  Accused convicted of negligent homicide.  At sentencing, defense wanted to introduce testimony from treating physician that he disagreed with senior doctor’s treatment of victim.  MJ did not admit the evidence.  CAAF held this was prejudicial error.  Should have been admitted as mitigation even though this was a judge alone trial.

2. United States v. Schlamer, 47 M.J. 670 (N-M. Ct. Crim. App. 1997).  Accused was charged with the premeditated murder of a female.  Victim was found with her throat cut.  At trial, the government introduced pictures and writings seized from the accused.  In these documents, the accused set out in graphic detail his desires to kill women and have sex with them and commit other violent acts.  The writings did not mirror the actual crime, and the defense claimed they were not relevant.  Held:  Mil. R. Evid. 401 is a low standard and since the defense was trying to portray the accused as a docile person, this evidence had some tendency to show a darker side that was consistent with his confession.

3. United States v. Graham, 50 M.J. 56 (1999).  To rebut accused’s claim that he was “shocked, upset and flabbergasted” when he tested positive for THC, military judge allowed trial counsel to ask the accused about a prior positive urinalysis 4 years earlier.  The CAAF held it was reversible error to allow the question because the information was not logically relevant under Mil. R. Evid. 401, there was not sufficient evidence to show prior use was knowing and wrongful, and the evidence was impermissible “bad character” evidence.  But see United States v. Trimper, 28 M.J. 460 (C.M.A 1989).

4. United States v. Matthews, 50 M.J. 584 (A.F. Ct. Crim. App. 1999).  Air Force case decided 3 days after Graham.  Accused tested positive for THC on 29 April 1996.  At trial she presented a good soldier defense and testified she did not use marijuana between 1 and 29 April 1996.  She also testified that she had no idea how the test results could have been positive.  The Air Force Court held that the government could rebut this good soldier/innocent ingestion defense with positive test results from a command directed urinalysis that occurred 23 days after the first urinalysis.  The court held that the accused conduct after the date of the charged offense is relevant to show her character on the date of the offense.

Mil. R. Evid. 402.  All relevant evidence is admissible except as otherwise provided.  Evidence not relevant is not admissible.

A. Mil. R. Evid. 402.  Relevant Evidence is admissible.  Irrelevant evidence is inadmissible.  There are five exceptions to this rule.

1. The Constitution;

2. The UCMJ;

3. Other Military Rules of Evidence; 

4. The Manual for Courts-Martial;

5. An Act of Congress.

B. Mil. R. Evid. 402 requires affirmative answers to three questions: 

1. Does the evidence satisfy the Mil. R. Evid. 401 definition? 

2. Does it violate any of the five prohibitions of Mil. R. Evid. 402? 

3. Will it survive all the necessary balancing tests of legal relevance?

Mil. R. Evid. 403.  Relevant evidence is inadmissible if probative value is substantially outweighed by danger of unfair prejudice, confusion, or delay.

A. Even relevant evidence may be excluded if its probative value is substantially outweighed by the danger of: 

1. Unfair Prejudice.  The judge has wide discretion in applying the balancing test. United States v. Rust, 41 M.J. 472 (1995), cert. denied, 516 U.S. 861 (1995) (interesting, emotion-laden case where court agreed with Air Force Court of Review that suicide note was not relevant, but even if it had been, the relevance was too tenuous when balanced against the prejudicial impact).

2. Confusion of Issues. 
3. Misleading Members. 


4. Undue Delay, Waste of Time, or Needless Presentation of Cumulative Evidence.
B. The military judge should articulate the factors he or she considered and the rationale used in making a ruling under Mil. R. Evid. 403.  Practice Tip:  If you want the military judge to make special findings, make sure your objection is specifically based on Mil. R. Evid. 403, NOT Mil. R. Evid. 401. 

Mil. R. Evid. 404.  CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT, EXCEPTIONS, OTHER CRIMES.

(a) Character evidence is not admissible to prove person acted in conformity except: 

(1) Character of the accused.  Pertinent trait admissible if offered first by accused, by prosecution to rebut same, or if victim character trait is offered by accused and admitted under 404(a)(2).  

(2) Character of alleged victim.  If offered first by accused, or by prosecution to rebut same; in homicide or assault cases, to rebut evidence that victim was aggressor. 

(3) Character of witness.  As provided in Mil. R. Evid. 607-609.

A. What are pertinent character traits under Mil. R. Evid. 404(a)(1) and (2)?  The cases focus on what is and is not a character trait, and whether it is pertinent in a specific case.

1. Character for Lawfulness/Law Abidingness held admissible in criminal trials in general. 

2. Character for Trustworthiness is admissible when a person is charged with crimes such as larceny.  

3. Character for Good Moral Character is admissible when the accused is charged       with a crime of moral turpitude.  

4. Character for “a trusting nature” was admissible in United States v. Elliott, 23 M.J. 1 (C.M.A. 1986), where it was pertinent to negate elements of the offense of receiving stolen property.

5. Character for Peacefulness is admissible in a prosecution for a crime of violence.  In United States v. True, 41 M.J. 424 (1995), the Court of Appeals for the Armed Forces, citing United States v. Credit, 8 M.J. 190 (C.M.A. 1980), stated that evidence of peacefulness was admissible in rape cases to show mistake-of-fact as to consent.  It warned military judges not to be so stingy in allowing this type of evidence for the defense.

6. Good Military Character or the “good soldier defense” has changed dramatically since the inception of the Military Rules of Evidence.  Generally, the courts have returned to pre‑rules military practice and have been extremely liberal in finding that good military character evidence is pertinent and admissible.  “Evidence of good military character should not hinge on what UCMJ article the accused is tried under, particularly because character evidence itself may generate reasonable doubt in the fact finder's mind.”  United States v. Pershing, 28 M.J. 668 (A.F.C.M.R. 1989).  

7. Heterosexuality is a character trait admissible under the rules.  It meets the “two aspects” of the definition of character: It shows a pattern of repetitive behavior; and it is morally praiseworthy.  (Of course, morally condemnable behavior also qualifies). 

B. Rebuttal:  The government may rebut defense character evidence under Mil. R. Evid. 404(a)(1).

C. There are practical limitations on character evidence, especially when the evidence becomes redundant or cumulative.  The amount of character evidence allowed is a matter left to the trial judge's discretion.  If the judge excludes or curtails character evidence, counsel must be alert to preserve the issue for appeal.  Counsel should make an offer of proof to preserve the error.  

Mil. R. Evid. 405.  METHODS of PROVING CHARACTER

(a) Character may be proved by reputation or opinion, when admissible.  Relevant, specific acts permitted on cross-exam.

(b) If character is essential element of charge or defense, evidence of specific acts admissible. 

(c) Affidavits or other written statements concerning character of accused may be introduced by defense if otherwise admissible.

(d) “Reputation” means the estimation one is generally held in his community.  “Community” includes post, camp, ship, etc., regardless of size.

A. How do you properly offer character evidence pursuant to Mil. R. Evid. 405?  

1. On direct examination, counsel elicits character evidence by way of opinion and reputation evidence.  Counsel must establish the foundation under Mil. R. Evid. 405(a):

a. The accused has a relevant specific character trait (e.g., peacefulness, law abidingness);  

b. The witness knows about the character trait, either personally or by reputation; 

c. The witness states his or her opinion about the character trait or states what the accused’s reputation is regarding that character trait.  David A. Schlueter, et. al., Military Evidentiary Foundations, 171 (1994).

2. Additional requirements are that the opinion or reputation evidence relate to the time of the charged acts.  And, in the case of reputation evidence, there must be a sufficient showing of the “community” in question, and that the witness is “sufficiently linked to the community” to be competent to speak for it.  United States v. Reveles, 41 M.J. 388 (1995).  Both “reputation” and “community” are defined in Mil. R. Evid. 405(d).

B. What are specific instances of conduct under Mil. R. Evid. 405(a)?  Counsel may not ask about specific instances of conduct during direct examination; however, opposing counsel may inquire about specific instances on cross. 

1. Of course, therein lies the danger.  In United States v. Brewer, 43 M.J. 43 (1995, the United States Court of Appeals for the Armed Forces held that trial counsel’s cross-examination of a defense character witness on specific instances of misconduct was proper where the defense put good military character in issue by presenting opinion evidence of good duty performance.  The defense could not limit the time frame of the witness’s opinion to avoid the attack.

2. However, the cross‑examiner is stuck with the witness's answer.  Extrinsic evidence is not permitted to prove up the specific instance of conduct in question.

3. Trial counsel may not use the charged offense as a “specific instance of conduct” to test the witness’s opinion.

4. Mere fact of an arrest alone cannot be used as a “specific instance of conduct.”  Counsel must base questions on the underlying circumstances.   

5. Finally, counsel must have a good-faith basis for asking about the specific instance of conduct.   

C. What are specific instances of conduct under Mil. R. Evid. 405(b)?  This rule is taken without change from the Federal Rules.  It allows evidence of specific instances of conduct in the very rare situation where it amounts to an essential element of the offense or defense.  In United States v. Giles, 13 M.J. 669 (A.F.C.M.R. 1982), pet. denied, 14 M.J. 213 (C.M.A. 1982), the court noted this use of character appears to have little application under the UCMJ.  The court gave examples of its use, including those situations where a prior crime is an element of a later offense (such as in a trial for being a habitual criminal), or where a statute specifies the chastity of the victim as an element of the crime of seduction.

D. Does the rule permit proof by affidavit under Mil. R. Evid. 405(c)?  This rule permits the defense to offer affidavits or other written statements concerning the accused's character if the contents would be otherwise admissible.  If the defense elects to offer affidavits, the prosecution may rebut with similar documents.  The accused may not offer his own affidavit.

Mil. R. Evid. 404(b).  CHARACTER EVIDENCE NOT ADMISSIBLE TO PROVE CONDUCT, EXCEPTIONS, OTHER CRIMES.

(b) Other crimes, wrongs, or acts.  Inadmissible to prove character in order to show conformity; however, may be admissible to prove motive, opportunity, intent, knowledge, plan, etc., provided, upon request of accused, prosecution shall provide reasonable notice in advance of trial of general nature of any such evidence it intends to introduce. 

A. Mil. R. Evid. 404(b) takes us beyond general character evidence by permitting introduction of specific instances of misconduct for purposes other than to show the person acted in conformity with such character trait on a specific occasion.  

1. Evidence of other crimes, wrongs, or acts IS admissible when: 

a. Relevant to prove a fact in issue OTHER than the accused’s character such as   motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake or accident; and

b. The probative value of the evidence is not substantially outweighed by the danger of unfair prejudice (the Mil. R. Evid. 403 balancing test).

2. The Court of Military Appeals set out the following test for admissibility in United States v. Reynolds, 29 M.J. 105, 109 (C.M.A. 1989):

a. Does the evidence reasonably support a finding by the court members that the   accused committed prior crimes, wrongs or acts?  

b. What “fact of consequence” is made “more” or “less probable” by the existence of this evidence?

c. Is the “probative value . . . substantially outweighed by the danger of unfair     prejudice?”  

3. There is no requirement that the uncharged misconduct be supported by evidence establishing the act beyond a reasonable doubt or by clear and convincing evidence.  Huddleston v. United States, 108 S.Ct. 1496 (1988).  The military judge must find only that the fact‑finders could reasonably find that the act occurred by a preponderance of the evidence.  The judge does not decide whom to believe; the judge merely makes appropriate findings of relevancy and performs necessary balancing tests.

4. Even evidence of uncharged acts for which the accused has been acquitted may be admitted.

5. It is permissible for the government to use evidence admitted to prove one charged offense to help prove another unrelated charged offense, provided the evidence used meets the criteria outlined in Mil. R. Evid. 404(b).  Just because the evidence is admissible as to one charge and is already “in evidence” doesn’t mean that counsel can automatically use it to connect the two unrelated offenses; in such a situation, counsel must still articulate a theory of admissibility under Mil. R. Evid. 404(b) and establish that the use of the evidence is not unfairly prejudicial as to the second charge.  

6. The rule also permits introduction of a government witness’ bad acts by the defense.  See Steven A. Saltzburg, et al., Military Rules of Evidence Manual 464 (4th ed. 1997).  

B. NOTICE:  Upon request by the defense, trial counsel shall provide reasonable notice of the general nature of any Mil. R. Evid. 404(b) evidence it intends to introduce at trial.  Notice must be given before trial, unless pretrial notice is waived by the judge for good cause shown.

1. Notice is a condition precedent to admissibility!
2. What is NOT Covered:

a. The rule does not specify how the accused should request notice.  The drafters      recommend written requests.

b. The rule does not define what is “reasonable.”  Since the purpose of the rule is to remove surprise, apparently, whatever notice the court determines is fair will suffice.  

c. The rule does not cover intrinsic acts or res gestae.

C. The list of permissible purposes specified in Mil. R. Evid. 404(b) is not exhaustive, but it must be relevant to the charged offenses.  The list includes:

1. MOTIVE:  “Something in the mind or that condition of the mind which incites to action or induces action or gives birth to a purpose.  Distinguishable from intent which represents the immediate object in view while motive is the ulterior intent.”

2. INTENT:  May be general or specific.  Criminal intent may be evidenced by a criminal act.  When an accused has entered a plea of not guilty, it is not necessary that the intent element be contested by the defense before uncharged misconduct may be admissible to show intent. 

3. PLAN:  “[C]onnotes a prior mental resolve to commit a criminal act, and implies preparation, and working out the particulars—time, place, manner, means, and so forth.”  2 LOUISELL & MEULLER, FEDERAL EVIDENCE § 140.  

a. There must be some evidence of a plan or scheme, rather than a collection of “disparate acts.” 

b. Another way to establish a plan theory of admissibility is to demonstrate that the uncharged acts show the steps the accused took to accomplish the charged acts.  Under this theory, the acts need not be similar. 

4. KNOWLEDGE:  The accused’s involvement in a shipment of drugs, similar to that in the charged offense, is admissible to show his knowledge of how the contraband was imported.  

5. IDENTITY:  A similar previous act may act like a signature identifying an accused through the same pattern of misconduct or the accused’s modus operandi.
6. ABSENCE OF MISTAKE OR ACCIDENT:  Accidents happen, but when they recur often, they begin to look like habits.  

7. RES GESTAE or “Part and Parcel Evidence.”  Sometimes uncharged acts are so closely intertwined with the charged offense, they are part of the same chain‑of‑events or transaction. 

8. REBUTTAL THEORY:  Sometimes the accused’s defense theory allows for the admission of uncharged misconduct.  For example, in United States v. Loving, 41 M.J. 213 (1994), aff’d, 517 U.S. 748 (1996), evidence which depicted the accused as a person who abused his girlfriend directly contradicted the defense theory that the appellant was under the domination of his girlfriend, and thus was admissible.  In United States v. Trimper, 28 M.J. 460 (C.M.A. 1989), cert. denied, 493 U.S. 965 (1989), the court admitted extrinsic evidence of the accused’s subsequent positive urinalysis to rebut the accused’s “broad collateral assertion” that he had never used drugs.  

D. UNCHARGED MISCONDUCT RESULTING IN ACQUITTALS:  The Supreme Court has ruled that evidence of an acquittal is not dispositive of whether the underlying misconduct evidence is admissible.  Dowling v. United States, 493 U.S. 342 (1990).  The Court of Military Appeals addressed this issue for the first time in United States v. Hicks, 24 M.J. 3 (C.M.A. 1987), cert. denied, 108 S. Ct. 94 (1987), and ruled that misconduct resulting in a court-martial acquittal was nevertheless admissible in a subsequent court-martial to prove plan.  In United States v. Griggs, 51 M.J. 56 (1999), the court found no error when evidence of previous acquittals was used to establish intent and absence of mistake and the trial judge properly exercised his discretion under Mil. R. Evid. 403.

E. LIMITING INSTRUCTIONS:  Counsel may request that the military judge give limiting instructions on the use of evidence admitted under Mil. R. Evid. 404(b).  

F. SENTENCING CASES:  Counsel must be especially careful introducing uncharged misconduct evidence in sentencing cases.  Although uncharged acts that are res gestae with the charged offense may be properly admitted, other forms of uncharged misconduct are generally NOT admissible.  Why?  In sentencing, R.C.M. 1001(b)(4), NOT Mil. R. Evid. 404(b), controls admissibility of uncharged acts for aggravation.  United States v. Wingart, 27 M.J. 128 (C.M.A. 1988).  Moreover, since there is no issue of guilt, the evidence serves no purpose other than to show that the accused is a bad person; consequently, the uncharged misconduct is irrelevant and fails the Mil. R. Evid. 403 test for undue prejudice.  However, uncharged misconduct can find its way into a case by way of rebuttal. 

Mil. R. Evid. 406.  HABIT, ROUTINE PRACTICE.  Is admissible to prove conduct of person or organization, whether or not corroborated.

A. Although Mil. R. Evid. 406 is infrequently used, it does permit what Mil. R. Evid. 404 tries so hard to exclude.  Evidence of a habit of a person or organization is relevant to prove that the person or organization acted in conformity with such habit or routine practice on a particular occasion.  

B. Evidence of rape victim’s alleged one-night stands to show consent to engage in sex with accused is not constitutionally required under either the confrontation clause or right to compulsory process.  Therefore, such evidence is inadmissible under military’s rape-shield law (Mil. R. Evid. 412).  United States v. Sanchez, 44 M.J. 174 (1996).

Mil. R. Evid. 407 - 409, 411:  “Civil Law” Protections 

A. Mil. R. Evid. 407, 408, and 409 exclude four matters from relevance: 

1. Mil. R. Evid. 407:  Subsequent Remedial Measures; 

2. Mil. R. Evid. 408:  Compromise and Offer To Compromise;

3. Mil. R. Evid. 409:  Payment of Medical and Similar Expenses; and

4. Mil. R. Evid. 411:  Liability Insurance. 

B. These rules were taken without significant change from the Federal Rules.  One purpose they serve is to provide equivalent protections to persons facing both criminal and civil liability for the same conduct in order to avoid situations where the defense of liability on one basis might prejudice the defense on the other. 

C. Although primarily intended to apply only in civil cases, each of these rules has potential application in criminal matters.  See United States v. Nickels, 20 M.J. 225 (C.M.A. 1985).  Also see United States v. Casey, 45 M.J. 623 (N-M. Ct. Crim. App. 1996)(In a larceny case involving theft of housing allowance using computer records, the court held that subsequent remedial measures to improve computer record keeping were not admissible by the accused).

Mil. R. Evid. 410.  INADMISSIBILITY of PLEAS, PLEA DISCUSSIONS, and RELATED STATEMENTS.  Withdrawn guilty plea; nolo plea; or any statement made in course of judicial inquiry or plea discussions with the convening authority (CA), Staff Judge Advocate (SJA), trial counsel, or other governmental counsel (including request for administrative discharge in lieu of court-martial) is not admissible in any court-martial proceeding.  Statement is admissible if contemporaneously made with another statement already introduced, or in a proceeding for perjury or false statement.

A. Statements made by an accused during a Care inquiry may not be used against the accused during the prosecution’s case-in-chief.  Mil. R. Evid. 410.  Such statements may, however, be used during the sentencing phase of the court-martial.  See United States v. Care, 40 C.M.R. (1969); United States v. Holt, 27 M.J. 57 (C.M.A. 1988); United States v. Babat, 18 M.J. 316 (C.M.A. 1984).  

1. As a matter of judicial policy an accused’s statements during the guilty plea inquiry cannot be considered as evidence for or against an accused on remaining contested elements for charges to which a plea of not guilty has been entered.  United States v. Ramelb, 44 M.J. 625 (Army Ct. Crim. App. 1996).

2. Courts-martial with members:  Statements made by the accused during the Care inquiry are not an appropriate subject for trial counsel’s sentencing argument to the members unless trial counsel presents evidence of the accused’s statements during the presentencing case.  Trial counsel must be careful to avoid commenting upon, directly or indirectly, the accused’s silence or lack of remorse. 

3. Courts-martial before military judge alone: This rule is different in military judge alone cases; trial counsel need not present additional evidence to establish what the accused told the military judge during the Care inquiry.  

4. If a plea is withdrawn or not accepted, statements made during the Care inquiry may not be used for any purpose.

B. Statements made by an accused in the course of plea discussions are NOT admissible.  The military definition of a plea or plea discussion is much broader than its federal counterpart.  A statement “in the course of plea discussions” includes requests for an administrative discharge in lieu of trial by court-martial.  Mil. R. Evid. 410(b); United States v. Vasquez, 54 M.J. 303 (2000).  Mil. R. Evid. 410 includes not only the statements by the accused and counsel, but evidence derived from those statements as well.  

C. An individual may be prosecuted for perjury based upon a plea, plea discussion or related statement if the statement was made under oath, “on the record,” and in the presence of counsel. 

1. The term “on the record” includes any written statement made by the accused in furtherance of his or her request for administrative relief.  Mil. R. Evid. 410(b).  That could include written statements made in connection with an administrative proceeding or nonjudicial punishment. 

2. There may be a requirement to advise the accused that his statements may subject him to sanctions for perjury or false statements.

D. REMEDY:  A curative instruction is the preferred remedy when court members are exposed to inadmissible evidence under Mil. R. Evid. 410.  Granting a mistrial would be appropriate only in extraordinary circumstances where the “adverse impact” could not be neutralized by any other means. 

Sexual and Assault Crimes

Mil. R. Evid. 412.  NONCONSENSUAL SEXUAL OFFENSES, RELEVANCE OF VICTIM"S BEHAVIOR OR SEXUAL PREDISPOSITION:  (a)  Following generally inadmissible:  (1) Evidence victim engaged in other sexual behavior; (2) Evidence to prove victim’s sexual predisposition.  (b) Exceptions (if otherwise admissible):  (1) specific instances of sexual conduct to prove someone else is the source of semen or other physical evidence; (2) instances of sexual behavior by victim with respect to accused offered by accused to prove consent or by prosecution (3) constitutionally required evidence.  (c) Written notice at least 5 days before plea, service of motion on opposing party and notice to victim, and closed hearing by MJ is required.  Victim has right to attend hearing. 

A. The “Rape Shield” Rule is an effort to balance victims’ privacy rights with an accused’s right to a fair trial. 

B. Mil. R. Evid. 412(a) prohibits in any case involving sexual misconduct, evidence offered to prove an alleged victim’s sexual disposition or engagement in other sexual behavior. 

C. Mil. R. Evid. 412(b) lists exceptions to the rule.  The exceptions provide that evidence of specific instances of conduct are admissible on the issues of identity, consent, and when constitutionally required.  

1. IDENTITY:  Specific instances of sexual behavior with persons other than the accused is admissible on the issue of whether the accused was the source of semen, injury, or other physical evidence.  Mil. R. Evid. 412(b)(1)(A).

2. CONSENT:  Specific instances of sexual behavior with the accused offered by the accused on the issue of consent, or by the prosecution.  Mil. R. Evid. 412(b)(1)(B).  

3. CONSTITUTIONALLY REQUIRED.  Mil. R. Evid. 412(b)(1)(C).  The then Court of Military Appeals set out a four‑part test to determine if evidence is constitutionally required in United States v. Dorsey, 16 M.J. 1 (C.M.A. 1983).  The defense may use independent evidence to establish the facts in issue.  Essentially, this test sets out the classic basis for establishing an accused's right of compulsory process. 

a. Is the evidence relevant to a fact asserted by the defense?  

b. Is the evidence material to that fact?

c. Is it favorable to the defense?

d. Does the probative value of the evidence outweigh the danger of unfair prejudice (a much stricter standard than the Mil. R. Evid. 403 balancing test)?

*For an informative discussion on whether evidence is constitutionally required compare United States v. Buenaventura, 45 M.J. 72 (1996) (evidence of alleged sexual assault victim’s prior sexual contact with grandfather was constitutionally required because it helped explain defense theory of mistaken identity of assailant, motive to fabricate, and opportunity to acquire sexual knowledge beyond her years) with United States v. Velez, 48 M.J. 220 (1998) (opportunity of defense to cross-examine alleged victim concerning previous sexual behavior and complaints not constitutionally required and properly restricted by trial judge).

D. PROCEDURE:  The exceptions under Mil. R. Evid. 412 are subject to the procedural requirements set out in Mil. R. Evid. 412(c).  
1. At least 5 days before trial, a party offering such evidence must file a written motion specifically describing the evidence and stating the purpose for which it is offered; and serve the motion on all parties and provide notice to the victim.  

2. The court must conduct a hearing in camera and afford the victim and parties a right to attend and be heard.  The motion, related papers, and the record of the hearing must be sealed and remain under seal unless the court orders otherwise. 

3. The judge must make two findings:

a. Is the evidence relevant under Mil. R. Evid. 401?

b. Is the evidence admissible under the Mil. R. Evid. 403 balancing test?

4. The preferred remedy for violating these procedures (especially that of notice) is a continuance rather than exclusion of the evidence.  

E. MEDICAL RECORDS:  In 1998, the United States Court of Appeal for the Armed Forces affirmed that an accused must show that a rape victim's medical records are relevant and material before they will even be released.  United States v. Briggs, 46 M.J. 699 (A.F. Ct. Crim. App. 1996), aff'd, 48 M.J. 143 (1998).  The fact that a victim’s medical record might have evidence of a “prior false rape accusation” is not enough to warrant release of the records to the accused during discovery.

F. SENTENCING:  Mil. R. Evid. 412 is not relaxed during sentencing.  However, if the prosecution presents evidence of specific trauma, reputation for chastity, etc., the defense must be permitted to either rebut such evidence or offer similar evidence in extenuation.  

G. Mil. R. Evid. 413 and 414 became effective in 1996 as part of the Violent Crime Control and Enforcement Act of 1994, Pub. L. No. 103-322 (1994).  These rules are primarily a political statement on the direction sex offense litigation should take.  See Steven a. Saltsburg, et. al., Military Rules of Evidence Manual 464 (4th ed. 1997).  Both Mil. R. 

Evid. 413 and 414 are clearly and specifically intended to liberalize the admission of past deviant sexual behavior evidence in courts-martial when an accused is charged with a sexual assault or child molestation offense.  

H. The text of these new rules is spelled out in the 2000 Manual for Courts-Martial.  The rules have been a part of the Federal Rules of Evidence since 10 Jul 95, and were effective in military practice on 6 Jan 96.  We are now starting to see appellate cases involving these rules.  So far, the Court of Appeals for the Armed Forces has found that Mil. R. Evid. 413 and 414 are constitutional. 

I. These rules are a radical departure from previous practice, overstepping Mil. R. Evid. 404 and 405.  The only bar to admissibility of the accused’s prior sexual assault or child molestation in such cases will be Mil. R. Evid. 403.  Under this rule, evidence and argument on the accused’s propensity to commit acts of sexual assaults/child molestations won’t be objectionable.

J. For either rule, five days’ notice to defense is required and must include statements of witnesses or a summary of the substance of any testimony that is expected to be offered.

Mil. R. Evid. 413.  EVIDENCE OF SIMILAR CRIMES IN SEXUAL ASSAULT CASES.  In sexual assault case, evidence of other sexual assault(s) by accused is admissible.  Notice (5 days before trial) is required.

A. The charged crime must be sexual assault.

B. Evidence of the accused's commission of another offense(s) of sexual assault is admissible for any relevant purpose.  “Offense of sexual assault” is defined broadly as any offense punishable under the UCMJ or crime under Federal or state law that involves nonconsensual contact of a sexual nature or other nonconsensual sexual act.  Mil. R. Evid. 413 is more specific than the Federal rule in defining “offenses of sexual assault” and “sexual act.”

C. Despite the fact that Mil. R. Evid. 412 protects the victim’s prior sexual history from disclosure and allows the accused’s comparable sexual record to be exploited, Mil. R. Evid. 413 has survived constitutional challenge.  United States v. Bailey, 52 M.J. 786, (A.F. Ct. Crim. App. 1999).

D. Mil. R. Evid. 413 does not trump Mil. R. Evid. 403.  Balancing test must still be applied.  Bailey, 52 M.J. at 786.

Mil. R. Evid. 414.  EVIDENCE OF SIMILAR CRIMES IN CHILD MOLESTATION CASES.  In child molestation case, evidence of other child sexual molestation by defendant is admissible.  Notice (5 days before trial) required.

A. The charged crime must be an offense of child molestation.

B. Evidence of the accused’s commission of another offense(s) of child molestation is admissible for any relevant purpose.  “Offense of child molestation” is defined as any offense punishable under the UCMJ or crime under Federal or state law that involves sexual contact, sexual acts or sexually explicit conduct with a child under the age of sixteen.  Again, the rule is very specific in defining sexual contact, sexual acts and sexually explicit conduct.

C. In United States v. Hughes, 48 M.J. 700, (A.F. Ct. Crim. App. 1998), aff’d on other grounds, 52 M.J. 278 (2000), the court held that the trial judge must still comply with traditional evidentiary principles when dealing with 414 evidence.  The evidence must (1) reasonably tend to prove the accused committed the extrinsic offense, (2) make some fact more or less probable (relevance), and (3) the probative value of the evidence must not be substantially outweighed by the danger of unfair prejudice (balancing test).

V.  PRIVILEGES:  Mil. R. Evid. 501-512: 

Mil. R. Evid. 501.  General rule

(a) Person may not claim a privilege except as provided in the Constitution, statutes, these rules, the M.C.M, or principles of common law recognized in Federal criminal courts.

(b) Claim of privilege includes refusing to testify, or disclose or produce evidence.

(c) “Person” includes appropriate government representative.

(d) Notwithstanding these rules, information not otherwise privileged does not become privileged because it was acquired by a medical officer or civilian physician.
A. Departure from Federal Rules.  The Military Rules of Evidence differ significantly from the Federal Rules in that they specifically codify eight separate privileges in addition to the privileges set out in Mil. R. Evid. 301, 302 and 303. 

B. Mil. R. Evid. 501 is the basic rule of privilege, recognizing privileges required by or provided for by the Constitution, acts of Congress, the Military Rules of Evidence, the MCM, and the privileges generally recognized in United States district courts pursuant to Fed. R. Evid. 501.

C. Note that Rule 501(d) provides information not otherwise privileged does not become privileged on the basis it was acquired by a medical officer or civilian physician in a professional capacity.

D. Unlike most state rules, Mil. R. Evid. 501 does not recognize a doctor-patient privilege.  Additionally, a physician or psychotherapist who assists defense counsel in preparation for trial may fall within the scope of the attorney/client privilege.  See Mil. R. Evid. 502(a) and 502(b)(3).

E. The President signed Mil. R. Evid. 513 on 7 October 1999.  Mil. R. Evid. 513 offers a limited privilege to persons subject to the UCMJ and psychotherapists.  

F. The Limited Privilege Suicide Prevention Program (LPSP).  AFI 44-109.  AFI 44-109 provides a limited confidentiality under certain circumstances.  The objective of the LPSP program is to identify and treat those members, who, because of the stress of potential disciplinary action under the UCMJ, pose a genuine risk of suicide.  In order to encourage individuals to get treatment and make it easier for them to obtain that treatment, the LPSP program provides limited confidentiality under certain circumstances.

1. The privilege only applies after an individual has been charged or told of the intent   to impose non-judicial punishment actions.     

2. If an individual who is officially involved in processing disciplinary action, such as the first sergeant, a law enforcement official or the member’s defense counsel, suspects the member presents risk of suicide, they must communicate this concern to the member’s immediate commander with a recommendation that the individual be placed in the LPSP program.

3. Any information revealed in, or generated by the clinical relationship between the member and the mental health provider may not be used in any existing or future UCMJ action or when weighing characterization of service in a separation.  The information can, however, be used for any other “official purpose.”

4. The member is disenrolled when no longer a threat of suicide and the medical records are so annotated, and any information generated after disenrollment is not protected.

Mil. R. Evid. 502.  LAWYER-CLIENT PRIVILEGE.  May be claimed by client, or lawyer on his behalf, except no privilege exists with respect to certain communications specified in rule (future crimes, breach of duty by lawyer or client, etc…). 

A. The privilege “belongs” to the client.  The client may claim it and, unless there is evidence that counsel lacks authority, counsel may claim the privilege on the client’s behalf.  Mil. R. Evid. 502(a) and (c).  Compare this with Air Force Rule of Professional Responsibility 1.6.

B. The privilege covers “confidential communications” to the lawyer (and his or her representative) by the client (and his or her representative).  United States v. Rust, 41 M.J. 472 (1995), cert. denied, 516 U.S. 861 (1995). 

1. Representatives of counsel include any agent or member of the prosecution or defense team, such as the defense paralegal, secretary, clerk, and military justice paralegal. 

2. Various experts may also be covered under the attorney-client privilege, IF properly appointed as a representative of counsel by the military judge or the convening authority. 

3. The term “confidential communications” does not include physical evidence or noncommunicative matters.  See United States v. Rhea, 33 M.J. 413 (C.M.A. 1991); United States v. Province, 42 M.J. 821 (N-M. Ct. Crim. App. 1995).

C. Exceptions:  Mil. R. Evid. 502 enumerates five exceptions to the attorney-client privilege.  Other privileged matters not covered by these exceptions remain privileged.  The two most important exceptions in criminal cases are: 

1. Future Crime or Fraud.  Mil. R. Evid. 502(d)(1).  The client’s communications concerning involvement in future crimes are not privileged.

2. Breach of Duty by Attorney or Client.  Mil. R. Evid. 502(d)(3).  The privilege may also be waived concerning alleged breaches of duty, by either the client or the lawyer, are raised.  In military practice this exception will normally be raised where the accused client is raising post-conviction questions regarding ineffective assistance of counsel.  Trial defense counsel should not be compelled to justify their actions until a court of competent jurisdiction reviews an allegation of ineffectiveness and determines that the allegation and the record contain evidence which, if unrebutted, overcomes the presumption of competence.  United States v. Lewis, 42 M.J. 1 (1995).

D. Waiver:  The privilege may be effectively waived by:

1. A failure to timely assert it.  See Mil. R. Evid. 103. 

2. Disclosing otherwise privileged matters to third parties.  In order for the privilege to have any meaning, the privileged communication must be kept confidential.  Disclosing such communications to third parties may destroy the privilege unless the confidence was intended to remain confidential (for example, an intercepted or accidentally disclosed matter), and/or the confidence was made in furtherance of the representation.  See Analysis, Mil. R. Evid. 502.  Public disclosure will almost always destroy the privilege.  

3. Triggering any of the specified exceptions will also serve to waive the privilege.

Mil. R. Evid. 503.  COMMUNICATIONS TO CLERGY.  May be claimed by person or clergyman if communication made as a formal act of religion or as a matter of conscience.

A. Communications made to a clergyman or an assistant as a formal act of religion, or as a matter of conscience, are privileged.  The privilege may be claimed by the person who made the statement, the clergyman, or the assistant. 

B. The communication must be made as an act of conscience or formal act of religion. 

C. The communication must be intended to be confidential.  Mil. R. Evid. 503(b)(1).

D. The communication must be made to a clergyman or assistant as defined in Mil. R. Evid.503(b)(1).  See United States v. Garries, 22 M.J. 288 (C.M.A. 1986), cert. denied, 479 U.S. 985 (1986) (a deacon with no authority to provide spiritual counseling was not a clergyman within the meaning of Mil. R. Evid. 503(b)(1)); United States v. Napoleon, 46 M.J. 279 (1997) (lay minister at base chapel not a clergyman nor acting as a clergyman’s assistant while visiting accused in confinement). 

Mil. R. Evid. 504.  HUSBAND-WIFE PRIVILEGE.  One spouse may refuse to testify against the other.  Confidential communications made during marriage are also privileged.  The latter privilege may be claimed by the spouse who made the communication or the other spouse on his or her behalf during or after the marital relationship.  Will not prevent disclosure if spouse to whom the communication was made is an accused and requests disclosure.  No privilege under certain specific circumstances set forth in rule.

A. There are two different types of spousal privileges:

1. The Testimonial or Spousal Incapacity Privilege:  Mil. R. Evid. 504(a).

a. The spouse, not the accused, “owns” this privilege.  The spouse alone decides whether or not to testify at the accused’s court-martial.  United States v. Whitehead, 30 M.J. 1066 (A.C.M.R. 1990). 

b. The person must be married to the accused at the time of testimony.  Mil. R. Evid. 504(c)(1).  State law controls in determining marital status.

2. The Confidential Communication Privilege:  Mil. R. Evid. 504(b). 

a. The confidential communications privilege belongs to the accused.  The accused may exercise it to prevent the spouse from disclosing marital confidences, or the spouse may assert it on the accused’s behalf.  

b. A statement must be a confidential communication to qualify under this privilege.  The statement must be made to the spouse, privately and with the intention that it will not be disclosed to others.

c. The statement must be made during the marriage and not during periods of legal separation.  It does not matter, however, if the accused and spouse are still married at the time of trial.

B. Exceptions:  Mil. R. Evid. 504(c).  Neither the testimonial nor confidential communication privilege applies when: 

1. One spouse is charged with a crime against the other or against a child of either spouse; 

2. The marriage is a sham; or 

3. Both spouses are co-actors in a crime.

Classified and other Government Information:  Mil. R. Evid. 505 and 506

A. Classified (Mil. R. Evid. 505) and other government information (Mil. R. Evid. 506) is privileged from disclosure if disclosure would be detrimental to national security or the public interest. 

B. The rules and procedures are extremely complex in this area.  The bottom line:  If the government asserts either privilege and the military judge determines disclosure is necessary in the interests of justice, the military judge shall dismiss the affected charges and specifications if the government refuses to disclose the requested information. 

Identity of Informants:  Mil. R. Evid. 507 

A. The government, NOT the informant, is the beneficiary of this privilege. 

B. A person in a command or law enforcement position may claim the privilege on the government’s behalf and withhold an informant’s identity.

C. The informant’s identity must be disclosed if necessary for the proper preparation of a legal defense.

Political Vote:  Mil. R. Evid. 508. 

Deliberations of Courts or Juries:  Mil. R. Evid. 509.

Effect of Disclosure:  Mil. R. Evid. 510 and 511. 

A. Voluntary disclosures waive an otherwise valid privilege.  Mil. R. Evid. 510(a).

B. However, the accused will not always waive a privilege simply by testifying.  Mil. R. Evid. 510(b).

C. Compelled disclosures, or disclosures made without an opportunity to waive the privilege (for example, intercepted telephone conversations), do not waive a valid privilege.  Mil. R. Evid. 511. 

D. In United States v. Romano, 43 M.J. 523 (A.F. Ct. Crim. App. 1995), a witness was permitted to reclaim her attorney-client privilege after privileged information was disclosed without consent, and she was subsequently cross-examined on the privileged information unaware that she could claim a privilege.

Comment upon a Claim of Privilege by an Accused or Witness is Impermissible.  Mil. R. Evid. 512.

A. Mil. R. Evid. 512(a)(1) prohibits trial counsel from commenting on a claim of privilege by  an accused whether in the present proceeding or upon a prior occasion.  In addition, no adverse inference may be drawn from such a claim.

B. Mil. R. Evid. 512(a)(2) “normally” prohibits the military judge or counsel for either party  from commenting on a claim of privilege by persons other than the accused, to include the prohibition of drawing an adverse inference from such a claim, except when determined by the military judge to be required by the interests of justice.

C. ABA Standards 3-5.7 and 4-7.6 provide that a lawyer should not call a witness whom he or she knows will claim a valid privilege not to testify, for the purpose of impressing upon the jury the fact of the claim of privilege.  In some instances, doing so will constitute unprofessional conduct.

Mil. R. Evid. 513.  Psychotherapist-Patient Privilege.  May be claimed by patient or psychotherapist on behalf of patient.  Eight exceptions listed:  (1) Death of patient (2) spouse/child abuse (3) if lawful duty to report (4) patient is dangerous (5) contemplation of future crime (6) necessary to protect military personnel or mission (7) accused present evidence of mental condition in defense (8) constitutionally required. 

Statements the accused made to a military clinical psychologist before the adoption of Mil. R. Evid. 513 (1 Nov 1999) were not privileged.

Privileges Created by Regulation:  Quasi Privilege/Immunity 

A. The Air Force Court of Military Review has repeatedly recognized a limited privilege for self-identified drug abusers under AFI 36-2701.  Qualifying for the program is subject to several requirements.  The privilege in this area is a matter of “public policy,” not of law; however, once the Air Force creates such a privilege, appellate courts are “oath bound” to honor it.  United States v. Wakin, 27 M.J. 532 (A.F.C.M.R. 1988); United States v. Wood, 29 M.J. 852 (A.F.C.M.R. 1989).  See also 42 U.S.C. §§ 290dd-3 and 290ee-3, dealing with limitations on disclosing drug and alcohol rehabilitation records.  

B. The Army regulation is significantly different.  In two Army cases, the courts have denied claims of “quasi-privilege” where the accused was participating in the Army Drug Abuse Prevention and Control Program at the time of arrest.  United States v. Bell, 34 M.J. 846 (A.C.M.R. 1992), rev’d on other grounds, 38 M.J. 358 (C.M.A. 1993); United States v. Cooper, 33 M.J. 356 (C.M.A. 1992), aff’d, 35 M.J. 417 (C.M.A. 1992), cert. denied, 507 U.S. 985 (1993). 

De Facto Immunity.  Promises of immunity, even when the promisor has no power to grant immunity, can be enforced when the accused has relied on the promise to his detriment.  United States v. Conklan, 41 M.J. 800 (Army Ct. Crim. App. 1995).

Exercise of Privilege.  If a witness exercises a privilege, to the extent that witness becomes unavailable for Sixth Amendment confrontation/cross examination purposes, the remedy may be to strike the balance of the witness’ testimony from the record.  United States v. Moore, 36 M.J. (C.M.A. 1993). 

VI.  WITNESSES:  Mil. R. Evid. 601-606 and 615. 

Mil. R. Evid. 601.  GENERAL RULE OF COMPETENCY.  Everyone competent to be a witness unless rules otherwise provide. 

Mil. R. Evid. 602. LACK of PERSONAL KNOWLEDGE.  Witness may not testify unless evidence introduced which supports personal knowledge (experts excepted).

Mil. R. Evid. 603. OATH or AFFIRMATION.  Required of every witness before testifying

A. Competence to Testify:  Mil. R. Evid. 601-603

1. Virtually anyone is competent to testify under Mil. R. Evid. 601.  Like its federal counterpart, the rule does not establish any “bright-line” qualifications based upon age, mental disability, or history of untruthfulness. 

2. Witnesses are required to testify on the basis of personal knowledge.  Mil. R. Evid. 602.  There is an exception for opinion testimony by expert witnesses under Mil. R. Evid. 703.

3. Witnesses are also required to testify under oath or affirmation.  Mil. R. Evid. 603. There is no prescribed form.  Any procedure “which appeals to the conscience to whom the oath is administered and binds that person to speak the truth is sufficient.”  R.C.M. 807.  

B. Conflicting Duties:  Mil. R. Evid. 605 and 606

1. The military judge presiding at a court-martial is prohibited from testifying in that proceeding.  This is one error that is not waived, even absent a timely objection.  Mil. R. Evid. 605(a).

2. This does not preclude the military judge from placing on the record matters concerning docketing of the case.  Mil. R. Evid. 605(b).

3. Court members are also specifically prohibited from testifying.  Mil. R. Evid. 606(a).

Mil. R. Evid. 615. EXCLUSION of WITNESSES.  MJ shall exclude witnesses upon request (except accused, designated representative, or person essential to presentation)

A. As a general rule, witnesses are sequestered so they cannot hear the testimony of other witnesses.  Mil. R. Evid. 615.  Either party may invoke “The Rule” or the military judge may order exclusion sua sponte.  There are three exceptions to the general rule:

1. The Accused:  The accused has a Sixth Amendment right to remain in the court room even if he or she will testify.  Mil. R. Evid. 615(1). 

2. Designated Representatives of the United States:  Essentially, a designated representative acts as a member of the prosecution team to assist the trial counsel.  

3. A Person Whose Presence is Shown by a Party to be Essential to the Presentation of the Party’s Case:  Expert witnesses, or an expert who has been properly appointed to the prosecution or defense “team,” might also be covered by this exception (note that such experts usually do not testify as witnesses).  Mil. R. Evid. 615(3).

B. Remedies:  There are no remedies specified by the rule.  The military judge may give an instruction (addressing credibility) when a witness has violated the rule or to prevent the witness from testifying.

C. Right to Compel Attendance of Witnesses:  R.C.M. 703(b)(1).  A military accused has the right to compel attendance of witnesses whose testimony is relevant and necessary to a fair trial.  United States v. Rust, 41 M.J. 472 (1995), cert. denied, 516 U.S. 861 (1995). This right is not unlimited, even if the accused is willing to pay the expenses of producing the witnesses.  United States v. Breeding, 44 M.J. 345 (1996).  

CREDIBILITY OF WITNESSES 

A. There are three evidentiary stages that concern the credibility of witnesses at trial: bolstering, impeachment, and rehabilitation.   

1. Bolstering Witnesses:  Bolstering occurs before impeachment, that is, when the proponent seeks to enhance the credibility of the witness before the witness is attacked.  Bolstering is generally prohibited.  However, contrast bolstering to “drawing the sting.”  Although you cannot “preemptively bolster” your own witness, you may be permitted to “draw the sting” by asking your own witness, on direct examination, about a particular bias or motive they might have to misrepresent.  

2. Rehabilitation of Witnesses:  Rehabilitation occurs during or after a witness’ credibility has been attacked.  Rehabilitation can take many forms, including:

a. Explanations on redirect examination;

b. Corroboration;

c. Character trait for truthfulness - Mil. R. Evid. 404(a) and 608; or 

d. Prior consistent statements - Mil. R. Evid. 801(d)(1)(B). 

3. Impeachment of Witnesses:  Impeachment occurs after a witness testifies.  The methods of impeachment include:  

a. Character trait for untruthfulness - Mil. R. Evid. 608(a); 

b. Prior convictions - Mil. R. Evid. 609(a);

c. Instances of misconduct not resulting in a conviction - Mil. R. Evid. 608(b); 

d. Prior inconsistent statements - Mil. R. Evid. 613;

e. Prior inconsistent acts;

f. Bias, Mil. R. Evid. 608(c); and

g. Specific contradiction.

Mil. R. Evid. 607.  WHO MAY IMPEACH.  Credibility of a witness may be attacked by any party, including party calling witness. 

A. Both Sides May Impeach!  The credibility of a witness may be attacked by any party, including the party calling the witness.  Mil. R. Evid. 607.

B. Impeachment Based Upon Witness’ Capacity to Observe, Remember or Recount Matters. Mil. R. Evid. 601 and 602.

1. Because Mil. R. Evid. 602 requires witnesses to have personal knowledge, a witness may be impeached by showing he or she either has no knowledge, or is unreliable due to some flaw in his or her perceptions.  EXAMPLES:

a. The witness’ ability to perceive.  Defective vision or hearing are common grounds for impeachment.

b. Opportunity to perceive.  Even witnesses with perfect eyesight, hearing or other senses may be impeached by showing the witnesses did not have the opportunity to accurately perceive what happened.  Practice Tip:  VISIT THE CRIME SCENE!

i. Witnesses cannot see through walls, trees, or other barriers;

ii. It is much more difficult to see clearly in the dark, at a distance, or to make out details when the witness or object is moving rapidly;

iii. It may be difficult to hear accurately in a noisy, crowded place, or from a considerable distance.

2. Memory.  Witnesses may be impeached if their memory is sketchy or uncertain. United States v. Williams, 40 M.J. 216 (C.M.A. 1994), cert. denied, 513 U.S. 1083, 115 S.Ct. 737 (1995)--judge erred in excluding evidence of witness’s drug use on night in question; evidence was probative of witness’ ability to remember.  Sometimes testimony that is “too perfect,” or expressed in words that the witness ordinarily would not use, allows opposing counsel to impeach by showing the witness was coached and may not actually remember what happened.  Remember the possible “antidotes.”

Mil. R. Evid. 612.  WRITING USED TO REFRESH MEMORY.  Adverse party may inspect it, cross-examine, and introduce portions related to testimony. 

A. The witness cannot recall now;

B. A writing exists that would refresh his or her recollection;

C. After marking the document as a party exhibit for identification and showing it to opposing counsel, counsel should show it to the witness;

D. Have the witness state that his or her recollection has now been refreshed;

E. Retrieve the document and allow the witness to testify from his now refreshed recollection.

F. Recollection may be refreshed before or during trial.  The document itself may only be admitted on motion of the adverse party, and only to the extent that it meets the relevance tests of Mil. R. Evid. 401 and 403.  See also, Mil. R. Evid. 106 (the rule of completeness).  

G. Past Recollection Recorded:  Mil. R. Evid. 803(5).  The witness no longer remembers a matter, but he or she had knowledge before.  A record or memorandum may be read to the members if the record or memorandum was made or adopted by the witness near the time of the event, and the record or memorandum accurately reflected the witness’ knowledge when it was made. 

H. Ability to describe what happened:  A witness may lack credibility simply because the witness cannot effectively communicate.  Imprecise language may create confusion or make it appear that the witness is confused.

1. Watch carefully for stilted language or language beyond the witness’ capabilities; for example, a child using adult language or a poorly educated person using big words or technical terms.  Again, the implication to establish is that the witness was coached.

2. Remember, interpreters may be used, under certain conditions, to assist a witness with poor or no English language skills.  Mil. R. Evid. 604.

3. In some cases, after proper foundation has been established, a non-witness “support person” may be permitted in the court room to help the witness communicate.  

Mil. R. Evid.  613.  PRIOR STATEMENTS OF WITNESSES.

(a) In examining witness concerning prior statement, whether written or not, statement need not be shown to witness, but on request must be shown/disclosed to opposing counsel.

(b) No extrinsic evidence of inconsistent statement without opportunity to explain/deny/examine (except party-opponent statement).
Impeachment with a Prior Inconsistent Statement:  Mil. R. Evid. 613

A. Impeachment of a witness during cross-examination with a prior inconsistent statement is a tool of a skillful questioner.  There must, be a real inconsistency between the in-court and previous statement of the witness.  The purpose is to induce the tribunal to discard one of the two statements.  

B. Prior inconsistent statements may be written or oral.  The impeaching attorney does not have to show the statement to the witness or disclose its contents during the examination.  The statement MUST be disclosed to opposing counsel upon the request (and, usually, already has been in the course of discovery).

C. The usual and most effective approach is to ask the witness about the prior inconsistent statement during cross-examination.  The “three Cs” method is highly recommended:

1. CONFIRM the witness’ testimony on direct examination.  Pin down the witness.

2. CREDIT the prior inconsistent statement by eliciting why the statement would be reliable.  For example:  the statement was sworn, close in time to the events, carefully reviewed by the witness, etc.

3. CONFRONT the witness with the inconsistent statement.  It is not necessary, and usually less effective, to actually show the statement to the witness.

D. Extrinsic evidence of a prior inconsistent statement may only be admitted if the witness has an opportunity to explain the inconsistency and opposing counsel has the opportunity to examine the witness about it.  In addition, extrinsic evidence cannot be cumulative.  In United States v. Button, 34 M.J. 139 (C.M.A. 1992), the court found that extrinsic evidence of a prior inconsistent statement should not be permitted if the declarant is available, testifies, admits making the prior statement, and admits the inconsistencies.  Impeachment is complete at this point; further extrinsic evidence would be cumulative.  BE CAREFUL!  Introducing the whole statement may do more to bolster the witness than impeach.  Remember Mil. R. Evid. 106, the rule of completeness.
E. Ensure you have a real inconsistency.  Ambiguities may be easily explained away, and may serve to bolster rather than impeach.

F. Prior inconsistent statements generally ARE NOT admissible as substantive evidence.  They cannot be used, for example, to establish an element of an offense.  Counsel must be alert to request an appropriate limiting instruction from the military judge under Mil. R. Evid. 105.

G. Impeaching an accused with a prior inconsistent statement:  The accused cannot be impeached on the basis of an exercise of his or her right against self-incrimination.  Usually a volunteered statement is admissible.  Admissions by silence present special problems unless it is clear that the silence was a voluntary adoption of another’s statement.

1. Limited impeachment is permitted if the prior inconsistent statement was involuntary only because of some defect in the advice of rights received by the accused.  Mil. R. Evid. 304(b).

2. “Care Inquiry” admissions may only be used in sentencing.  United States v. Holt, 27 M.J. 57 (C.M.A. 1988).  Such admissions may not be used at all if the plea is later withdrawn.  

Mil. R. Evid. 608.  EVIDENCE of CHARACTER, CONDUCT, and BIAS of WITNESS

(a) Credibility of witness may be impeached by character evidence (reputation or opinion) but only for truthfulness.  Evidence of truthful character admissible only after attacked.

(b) Extrinsic evidence of specific act not admissible to impeach (except conviction).  On cross-exam MJ may permit inquiry into specific instance if probative of truthfulness or untruthfulness.

(c) Witness may be impeached by showing bias, prejudice, or motive to misrepresent.  

A. Impeachment With Evidence of a Witness’ Character, Conduct or Bias:  Mil. R. Evid. 608.  A witness, including the accused, places his or her truthfulness and veracity in issue.

1. Mil. R. Evid. 608(a)(2) permits impeachment of a witness by calling others to testify as to the first witness’ character for truth and veracity.  Such impeachment is limited by the relevancy rules - Mil. R. Evid. 401 and 403.

2. Counsel is generally limited to eliciting reputation and character evidence, not specific incidents of conduct.

3. Foundation and definitions basically follow Mil. R. Evid. 405(d).  The witness must be familiar with some clearly identified community, know the first witness’ reputation for truth and veracity within that community, and be qualified to speak for the community.

4. Opposing counsel may cross-examine a character witness using specific instances.  Mil. R. Evid. 608(b).  A common form is the “would it change your opinion if you knew . . .” question.

B. A witness may be rehabilitated after his or her credibility has been attacked with evidence of truthful character.  Mil. R. Evid. 608(a)(2).  However, “preemptive bolstering” is specifically prohibited.

1. The witness’ character for truthfulness must actually be attacked before evidence of truthful character is permissible.  The accused must put his credibility in issue by testifying or otherwise.  See United States v. Goldwire, 52 M.J. 731 (A.F. Ct. Crim. App. 1999).  The prosecution cannot bootstrap otherwise inadmissible impeachment into evidence by placing the accused’s veracity in issue in order to rebut it.  See United States v. Maxwell, 21 M.J. 229 (C.M.A. 1986).

2. Once a witness’ credibility has been attacked, the witness may be rehabilitated with testimony that he or she is generally truthful.  Distinguish “human lie detectors” under Mil. R. Evid. 702.  See United States v. Toro, 37 M.J. 313 (C.M.A. 1993); cert. denied, 510 U.S. 1091 (1994).

C. Mil. R. Evid. 608(b) allows counsel to go much farther, and cross-examine about specific instances of deceptive conduct.  The specific instances must show truthfulness or untruthfulness; not just general “bad guy” material.  United States v. Owens, 21 M.J. 117 (C.M.A. 1985); United States v. Cantu, 22 M.J. 819 (N.M.C.M.R. 1986).

1. Prior acts may well be bad, but may not be relevant to the witness’ character for truthfulness.  See United States v. Cerniglia, 31 M.J. 804 (A.F.C.M.R. 1990).

2. A simple way to summarize the rule is that Mil. R. Evid. 608(b) permits cross- examination into specific acts that are crimen falsi. 

3. The Collateral Fact Rule bars extrinsic evidence of specific incidents showing truthful/untruthful character.  Counsel is “stuck” with a witness’ answer.  However, counsel does not have to abandon the cross-examination once the “wrong” answer is given.  Counsel may rephrase the question and press the witness further in an attempt to induce the witness to admit the earlier misconduct (up to a point).  See Mil. R. Evid. 401 and 403; Air Force Rule 4.4; Air Force Standards 3-5.7, 4-7.6; and United States v. Stavely, 33 M.J. 92 (C.M.A. 1991).

a. A good example of this rule is impeachment with an Article 15.  If the conduct underlying the Article 15 would be admissible under Mil. R. Evid. 608(b), counsel may inquire about the underlying misconduct, NOT the Article 15 itself.  The fact that the witness received an Article 15, the specific punishment imposed, and the AF Form 3070 would all be inadmissible.  

b. The collateral fact rule, on its face, does not apply to material issues or matters in the trial.  If, for example, a specific instance of conduct would be admissible under another rule to show motive or intent under Mil. R. Evid. 404(b), the collateral evidence rule would not preclude admission.  

c. Don’t forget!  An accused’s “sweeping denial” of past misconduct may open the door to extrinsic evidence contradicting that claim.  See United States v. Stroh, 46 M.J. 643, 648 (A.F. Ct. Crim. App. 1997) (when impeaching by contradiction the trial counsel may prove the denied conduct by use of extrinsic evidence).

D. Mil. R. Evid. 608(c) goes further still by allowing impeachment by evidence of bias or motive to misrepresent not only through examination, but by extrinsic evidence as well.  United States v. Bahr, 33 M.J. 228 (C.M.A. 1991).

1. Mil. R. Evid. 608(c) is not limited strictly to issues of veracity or truthfulness.  It’s wide open.  For example, in Bahr, defense counsel should have been permitted to impeach the alleged child abuse victim with her diary that contained entries regarding the fact that she hated her mother and would do anything to get out of the house.  

2. In United States v. Everett, 41 M.J. 847 (A.F.C.M.R. 1994), defense counsel should have been permitted to cross-examine the victim on the theory that she consented to sexual relations with accused because of her husband’s infidelity, and is falsely claiming the act to be nonconsensual because of fear of her physically abusive husband.  

3. In United States v. Cerniglia, 31 M.J. 804 (A.F.C.M.R. 1990), a doctor was properly impeached by another witness’ testimony that the AFOSI was breathing down the doctor’s neck.  The court had no difficulty finding that the testimony established a clear motive to misrepresent.  Evidence of financial interest, offered to show motive to misrepresent, is admissible.  See also United  States v. Bins, 43 M.J. 79 (1995) (evidence victim accepted “civil” settlement under Greek system and dropped case against accused); United States v. George, 40 M.J. 540 (A.C.M.R. 1994) (expert’s salary over $120,000 from corporation deriving substantial percentage of profit from contract with U.S. Army to test for drugs).  These errors can be subject to a harmless-error analysis.

4. Evidence of specific instances of conduct is admissible under this rule.

5. The evidence of bias, however, must be relevant.

a. Proof of bias is perhaps the most effective attack on an adult witness who steadfastly testifies to certain events under circumstances in which perception and memory are realistically unassailable.  Evidence of bias is especially critical in cases wherein the government’s case relies exclusively or primarily on the testimony of a single witness.  See United States v. Aycock, 39 M.J. 727 (N.M.C.M.R. 1993).

b. United States v. Soifer, 47 M.J. 425 (1998).  In this case the defense wanted to cross-examine the victim of an indecent assault about a different rape that she had reported two days earlier.  The defense argued that because the past report was so fresh in her mind, she may have had bias and incorrectly characterized a routine medical exam as an indecent assault.  Held:  The defense failed to establish a logical relevance between the past rape report and the indecent assault claim.

c. United States v. Alis, 47 M.J. 817 (A.F. Ct. Crim. App. 1998).  This case involved fraternization charges against the SJA at Mt. Home AFB.  The defense sought to impeach a government sentencing witness who became the acting SJA.  Defense wanted to show that he had a motive to embellish his testimony because he had been relieved for giving bad legal advice.  MJ granted governments motion in limine.  Held:  MJ did not abuse his discretion, and the bias argument was weak because the witness had testified similarly before the incident leading to his relief occurred.

Mil. R. Evid. 609.  CONVICTIONS (for impeachment purposes).

(a) (1) Crimes punishable by death, dishonorable discharge, or imprisonment in excess of 1 year are admissible to impeach a witness other than accused, subject to Rule 403, and such crimes are admissible to impeach an accused if court determines probative value outweighs prejudicial effect to accused: (2) Conviction for a crime involving dishonesty or false statement, regardless of punishment, is admissible against any witness.  For prior court-martial conviction, the maximum punishment under article 56 applies, whether by GCM, SPCM or SCM.

(b) 10 year time limit since conviction or release from confinement (the later date), unless written notice given and MJ finds probative value substantially outweighs prejudicial effect.

(c) Inadmissible if (1) pardon and no subsequent conviction, or (2) pardon based on finding of innocence.

(d) Inadmissible if juvenile (unless MJ finds conviction would be admissible to impeach adult and is necessary for fair trial).

(e) Pendency of appeal does not render conviction inadmissible (except when review not completed for SCM or SPCM without MJ).

A. Impeachment Through Prior Convictions:  Mil. R. Evid. 609.  Both examination and extrinsic evidence, such as a public record of the conviction, may be used to impeach a witness.  There are two general categories of convictions, each with its own foundational requirements.

1. Convictions of general crimes under Mil. R. Evid. 609(a)(1) may be used to impeach a witness if the crime was punishable (not necessarily punished) by death, dishonorable discharge, OR confinement for more than one year, AND the military judge determines that its probative value outweighs its prejudicial effect.  See United States v. Collier, 29 M.J. 365 (C.M.A. 1990), and United States v. Brenizer, 20 M.J. 78 (C.M.A. 1985), which explain the criteria for military judges to consider in performing this balancing test:

a. The impeachment value of the prior conviction;

b. The age of the conviction and later history;

c. The importance of the witness’ testimony; and

d. The importance of the credibility issue.

2. Convictions of Crimen Falsi Crimes (crimes involving dishonesty, perjury or false statements) under Mil. R. Evid. 609(a)(2) may be used for impeachment regardless of the potential punishment.

B. A conviction may be from any type of court-martial as long as the maximum punishment for the offense qualifies under Mil. R. Evid. 609(a)(1).

1. Summary courts-martial without counsel or without a valid waiver of counsel are not convictions for impeachment purposes.  United States v. Booker, 5 M.J. 238 (C.M.A. 1977); United States v. Cofield, 11 M.J. 422 (C.M.A. 1981); United States v. Rogers, 17 M.J. 990 (A.C.M.R. 1984), pet. denied, 19 M.J. 110 (C.M.A. 1984).

2. There is a conviction in a court-martial as soon as sentence is adjudged, even if the sentence consists of “no punishment.”  Mil. R. Evid. 609(f).

3. Pendency of appeal does not render a conviction inadmissible for impeachment; however, evidence of the pendency of appeal is admissible.  Mil. R. Evid. 609(e).  EXCEPTION:  A summary court-martial conviction, or a conviction by a special court-martial without a military judge, are not admissible until necessary review under Articles 65(c) and 66, UCMJ, is completed.  If the conviction was set aside or excused by a pardon, annulment, certificate of correction, etc., based upon a finding that the person has been rehabilitated, and the individual has not been subsequently convicted of a serious offense, the conviction is inadmissible.

4. Evidence of juvenile adjudications is generally not admissible.  Mil. R. Evid. 609(d); 

5. Nonjudicial punishment is not a conviction.  United States v. Brown, 23 M.J. 149 (C.M.A. 1987).

6. The conviction (either type) must not be too remote in time.  Usually a conviction more than 10 years old will not survive the required balancing test.  In addition, before offering a conviction more than 10 years old, the proponent must give notice to opposing counsel.  Mil. R. Evid. 609(b).

7. Evidence of the punishment imposed is not admissible.  The number, date, and nature of previous convictions may be admitted, but not details about the adjudged punishment.  United States v. Rojas, 15 M.J. 902 (N.M.C.M.R. 1983), aff’d, 20 M.J. 330 (C.M.A. 1985).

C. Impeachment by Contradiction--Rebuttal.  

1. Although impeachment by contradiction is not specifically codified in the rules, it has long been accepted in military and federal practice.

2. The Collateral Fact Rule applies, as do the relevancy rules.

3. The accused may open the door to extrinsic evidence of specific instances of conduct.

a. Where the accused volunteers a blanket denial of wrongdoing or previous involvement with legal authorities, extrinsic evidence may be used to rebut.  See United States v. Trimper, 28 M.J. 460 (C.M.A. 1989); cert. denied, 493 U.S. 965 (1989); United States v. Garcia, 25 M.J. 652 (A.F.C.M.R. 1987); United States v. McSwain, 24 M.J. 754 (A.C.M.R. 1987); United States v. Rodgers, 18 M.J. 565 (A.C.M.R. 1984).

b. It must be proper rebuttal!  Only statements of fact can be contradicted.  Opinions may not be rebutted or contradicted.  United States v. Partyka, 30 M.J. 242 (C.M.A. 1990); United States v. Cleveland, 29 M.J. 361 (C.M.A. 1990).

D. Other Rules Generally Impacting on Impeachment

1. The “Rule of Completeness,” Mil. R. Evid. 106.  Essentially, this rule prevents counsel from creatively “picking and choosing” the good stuff from a document and failing to disclose things that may be helpful to the opposing party.  This is an important consideration, for example, in deciding whether or not to offer a prior inconsistent statement into evidence; it may do more harm than good.

2. Mil. R. Evid. 610 bars counsel from asking about a witness’ religious beliefs or practices either to impeach the witness or bolster the witness’ credibility.  See United States v. Felton, 31 M.J. 526 (A.C.M.R. 1990), for a discussion of the proper application (and misapplication) of the rule.  There are times, however, when evidence regarding religious belief might be admissible.

a. In United States v. Brown, 41 M.J. 1 (C.M.A. 1994), the court held an accused charged with wrongful use of cocaine should have been allowed to introduce evidence showing that such use was contrary to strongly held religious beliefs (not religious affiliation or the beliefs of a particular religious group).  The court noted that, although evidentiary rules prohibit impeaching or rehabilitating witnesses with evidence of religious opinions or beliefs, evidence of the accused’s strong opposition to drug and alcohol use as a matter of religious principle was character evidence in support of the “good soldier” defense and was sufficiently probative to be legally relevant.

b. In United States v. Thomas, 40 M.J. 252 (C.M.A. 1994), a wrongful use of marijuana case, the court held the prosecution could introduce evidence of the accused’s membership in the Rastafarian religion where the accused admitted to his commander he had used marijuana as part of his religious belief.  Trial counsel was also permitted to cross-examine the accused regarding the accuracy of his testimony at trial that Rastafarians were not required to smoke marijuana.

3. The military judge may limit cross-examination under Mil. R. Evid. 611 to prevent irrelevant or unduly prejudicial questions, or questions designed to humiliate or embarrass the witness.  
4. The military judge and court members may question witnesses under Mil. R. Evid. 614.  They may also call or recall witnesses!

VII.  OPINIONS AND EXPERT WITNESSES:  Mil. R. Evid. 701 ‑ 707

Mil. R. Evid. 701.  LAY WITNESSES OPINION.  Limited to opinions rationally based on perception and helpful to clear understanding (Editor’s note:  Distance, speed, sobriety, etc.) and not within scope of 702.

A. Opinion Testimony by Lay Witnesses:  Mil. R. Evid. 701.  A lay witness may testify in the form of an opinion if:

1. The opinion or inference is rationally based on the witness’ perception; AND
2. The opinion or inference would be helpful in understanding the testimony or in determining a fact in issue.

B. Examples:

1. Lay witnesses have been permitted to identify various drugs.  See United States v. Rounds, 30 M.J. 76, 83 (C.M.A. 1990); cert. denied, 498 U.S. 846 (1990); United States v. Day, 20 M.J. 213 (C.M.A. 1985); United States v. Tyler, 17 M.J. 381 (C.M.A. 1984).

2. An opthamologist properly testified under Mil. R. Evid. 701 that the victim of an aggravated assault was “in a psychotic state.”  Since he had already explained that she was agitated, his testimony was nothing more than an expression that she “was acting crazy.”  It was not an effort to “stretch his qualifications” and give a psychiatric opinion.  United States v. Clark, 31 M.J. 721 (A.F.C.M.R. 1990).

3. Lay testimony that a child sexual abuse victim suffered physical and psychological harm was permitted in United States v. Romey, 32 M.J. 180 (C.M.A. 1991); see also United States v. Silvis, 31 M.J. 707 (N.M.C.M.R. 1990), aff’d, 33 M.J. 135 (C.M.A. 1991).

4. Although a witness may testify about the general nature of his or her own physical condition, testimony about the witness’ specific blood type was properly excluded in United States v. Williams, 23 M.J. 792 (A.C.M.R. 1987), aff’d, 26 M.J. 487 (C.M.A. 1988).  Not only was the information not rationally based on the witness’ own perceptions, it violated the rules against hearsay.

5. A lay opinion that the accused shot the victim was properly admitted in United States v. Bell, 21 M.J. 662 (A.C.M.R. 1985), aff’d, 25 M.J. 234 (C.M.A. 1987) (the witness was present when the shooting occurred).

6. The court noted in United States v. Thomas, 41 M.J. 873, 875, n.2 (N-M. Ct. Crim. App. 1995), that lay witness identification of handwriting is permissible, provided the familiarity was not acquired solely for purposes of the court-martial.  

7. Some opinions are not considered helpful to the fact-finder.  In United States v. Clark, 12 M.J. 978 (A.F.C.M.R. 1982), an OSI agent should NOT have been permitted to testify that he believed the accused lied based solely upon the accused’s body language during their interview.  At best, the agent’s conclusions were only conjecture.  See also United States v. Wagner, 20 M.J. 758 (A.F.C.M.R. 1985), pet. denied, 20 M.J. 425 (C.M.A. 1985).  

8. On the other hand, in United States v. Wynn, 23 M.J. 726 (A.F.C.M.R. 1986), aff’d, 29 M.J. 144 (C.M.A. 1989), a BX store detective was permitted to testify that she suspected the accused of shoplifting because his mannerisms seemed nervous and he was looking around as if to see whether anyone was watching. What’s the distinction?  In Wynn the testimony only explained why the detective stopped the accused ‑ not his guilt, innocence or credibility (matters the fact finders could/must assess for themselves).

C. Practice Tip - A Fall-Back Position:  When a witness fails to qualify as an expert under Mil. R. Evid. 702, alert counsel should proffer the testimony under Mil. R. Evid. 701.  See United States v. Jackson, 22 M.J. 604 (A.C.M.R. 1986).

Mil. R. Evid. 702.  EXPERT OPINION.  If specialized knowledge will assist the trier of fact, expert (i.e., witness qualified by knowledge, skill, experience, training or education) may testify and give opinions, if based on sufficient facts/data, uses reliable principles/methods that are applied reliably to facts of case.  

A. Testimony by Experts:  Mil. R. Evid. 702.  If scientific, technical, or other specialized knowledge will help the fact-finder understand the evidence or determine a fact in issue, an expert may testify in the form of an opinion or otherwise.  In United States v. Houser, 36 M.J. 392 (C.M.A. 1993), cert. denied, 510 U.S. 864 (1993), the court set out the factors to be established before expert testimony is admissible.  Those factors are:  

1. The qualifications of the expert; the subject matter of the expert testimony; 

2. The basis for the testimony; 

3. The legal relevance of the evidence; 

4. The reliability of the evidence; and 

5. Whether the probative value of the evidence or the testimony outweighs other considerations.  Houser, 36 M.J. at 392..  

B. “Helpfulness” is determined by balancing the reliability of the scientific techniques, the relation of the scientific information to the disputed factual issue, and the possibility of jury confusion.  United States v. Buenaventura, 40 M.J. 519 (A.C.M.R. 1994).  

C. The United States Supreme Court, in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), firmly and definitively rejected the old Frye standard as the guide for admissibility of scientific evidence, holding that the test for admissibility of scientific testimony is whether it is relevant and reliable.  Reliability means “scientific validity” with a “focus ... on principles and methodology, not on the conclusions . . . generate[d].”  See also United States v. Gipson, 24 M.J. 246 (C.M.A. 1987).  

D. The Supreme Court noted several factors to help the trial judge determine whether expert testimony can be considered scientifically valid for purposes of Fed. R. Evid. 702, among them:  (1) whether the theory or technique can be or has been tested; (2) whether the theory or technique has been subjected to peer review and publication; (3) the known or potential rate of error in using a particular scientific technique and the standards controlling the technique’s operation; (4) whether there are operational standards for using the technique; and (5) whether the theory or technique has been generally accepted in the particular scientific field.  Daubert, 509 U.S. at 579.  

E. The Supreme Court recently resolved the impact of Daubert on non-scientific expert evidence.  In Kumho Tire v. Carmichael, 119 S.Ct. 1167 (1999), the Court held that the trial judge must serve as the gatekeeper for all types of expert testimony and evidence.  If one or more of the Daubert factors will assist the trial judge, he can use them.  The trial judge can also consider other relevant factors or evaluate the reliability of the expert evidence.

F. These factors are not inflexible, and Daubert does not strictly require some evidence on each factor.  United States v. Youngberg, 43 M.J. 379 (1995).  Judges should “view liberally the question of whether the expert’s testimony may assist the trier of fact.”  United States v. Combs, 35 M.J. 820, 826 (A.F.C.M.R. 1992).  If you think in terms of whether testimony is relevant, reliable and helpful, you should be able to grasp the rules for admissibility of expert testimony.

G. What is helpful?  Examples of permissible expert testimony:

1. Urinalysis.  Expert testimony is required to supplement test results by explaining the underlying scientific principles of urinalysis.  United States v. Murphy, 23 M.J. 310 (C.M.A. 1987).

2. Mathematical Probability was a proper area of expert testimony under the circumstances in United States v. Jefferson, 17 M.J. 728 (N.M.C.M.R. 1983), pet. denied, 20 M.J. 292 (C.M.A. 1985).

3. “Phonetic Transcriptions.”  The defense should have been permitted to call a speech pathologist to testify that recordings of obscene telephone calls could not have been made by the accused because the accused’s speech demonstrated unique characteristics not apparent on the recordings.  United States v. Dozier, 28 M.J. 550 (A.C.M.R. 1989); See also United States v. Bothwell, 17 M.J. 684 (A.C.M.R. 1983).

4. Hypnosis.  Hypnotically refreshed testimony is not per se inadmissible if the proponent can establish a proper foundation.  United States v. Robinson, 26 M.J. 361 (C.M.A. 1988); cert. denied, 488 U.S. 1005 (1989); United States v. Harrington, 18 M.J. 797 (A.C.M.R. 1984).

5. Rape Trauma Syndrome.  Such evidence is admissible IF it is relevant.  See United States v. Eastman, 20 M.J. 948 (A.F.C.M.R. 1985) (trial counsel failed to qualify expert); AND as long as the testimony does not address the victim’s credibility.  United States v. Reynolds, 29 M.J. 105 (C.M.A. 1989).  See also United States v. Lee, 28 M.J. 52 (C.M.A. 1989); United States v. Carter, 26 M.J. 428 (C.M.A. 1988).

6. Eyewitness Identification.  Expert witness testimony on the reliability of eyewitness identification is sufficiently reliable for admission in courts-martial.  United States v. Garcia, 40 M.J. 533 (A.F.C.M.R. 1994), aff’d, 44 M.J. 27 (1996) (witness should have been allowed to testify about the impact of stress on the accuracy of eyewitness identification and the relationship between confidence of the identification and its accuracy).

7. DNA.  Evidence of DNA testing is admissible, provided proper foundation is laid.  United States v. Youngberg, 43 M.J. 379 (1995).

8. Child Abuse Cases:

a. Child Abuse Accommodation Syndrome.  Expert testimony was permitted in United States v. Suarez, 32 M.J. 767 (A.C.M.R. 1991), aff’d, 35 M.J. 374 (C.M.A. 1992).

b. Child’s Ability to Distinguish Truth from Fantasy.  Testimony in this area was allowed in United States v. Jones, 26 M.J. 197 (C.M.A. 1988); United States v. Tolppa, 25 M.J. 352 (C.M.A. 1987); United States v. Geiss, 30 M.J. 678 (A.F.C.M.R. 1990); but see United States v. King, 35 M.J. 337 (C.M.A. 1992).  Be careful not to allow your expert to express an opinion as to the victim’s credibility or believability.

c. Expert may testify about syndrome and whether purported victim fits pattern of syndrome, but the expert is not permitted to give direct opinion as to guilt or innocence of accused.  United States v. Marrie, 39 M.J. 993 (A.F.C.M.R. 1994), aff’d, 43 M.J. 35 (1995).

d. Parental Duress as it pertains to rape in an incest or interfamilial sexual abuse case.  United States v. Palmer, 33 M.J. 7 (C.M.A. 1991).

e. Symptoms of Abused Child ‑ Generally and Comparatively.  See United States v. Cacy, 43 M.J. 214 (1995); United States v. Palmer, 33 M.J. 7 (C.M.A. 1991); United States v. Stark, 30 M.J. 328 (C.M.A. 1990); United States v. Barrow, 42 M.J. 655 (A.F. Ct. Crim. App. 1995); United States v. Rath, 27 M.J. 600 (A.C.M.R. 1988).  This includes discussion of short and long-term effects on the victim for sentencing.  See Marrie for a laundry list of permissible behaviors that may be the subject of expert testimony in this area.  

H. Psychological Autopsy.  Such evidence was allowed in a case where the question of a victim’s possible suicide was raised.  United States v. St. Jean, 45 M.J. 435 (1996); United States v. Huberty, 50 M.J. 704 (A.F. Ct. Crim. App. 1999).

I. Crime-Scene Analysis.  State highway patrol officer qualified as an expert in crime-scene analysis based upon his training and experience.  United States v. Harris, 46 M.J. 221 (1997) (fatal automobile accident).

J. What is NOT Helpful?  Testimony that impermissibly invades the province of the court.

1. Human Lie Detectors:  An expert (or other witness) may not testify that a witness is telling the truth or lying.  The most common examples are child sexual abuse cases where an expert tries to testify that he or she believes the victim is telling the truth.  United States v. Harrison, 31 M.J. 330 (C.M.A. 1990); United States v. Partyka, 30 M.J. 242 (C.M.A. 1990); United States v. Petersen, 24 M.J. 283 (C.M.A. 1987); United States v. Wagner, 20 M.J. 758 (A.F.C.M.R. 1985), pet. denied, 20 M.J. 425 (C.M.A. 1985). 

2. Human Drug Abuse Detectors:  United States v. Farrar, 28 M.J. 387 (C.M.A. 1989) (drug abuse counselor’s testimony that accused was a drug abuser was based entirely on the witness’ assessment of the accused’s credibility during their interview).

K. Mental Capacity:  In United States v. Benedict, 27 M.J. 253 (C.M.A. 1988), the trial court erred in permitting a clinical psychologist to give her conclusions on matters of law such as whether the accused was “legally” insane.

Mil. R. Evid. 703.  BASIS OF OPINION TESTIMONY BY EXPERTS.  Expert may give opinion based on data reasonably relied on by experts in field, even if data not admissible evidence.  Otherwise inadmissible underlying data not disclosable to members by proponent unless probative value to evaluate opinion outweighs prejudicial effect. 

A. Experts are not limited to testifying only about what they actually perceive.  They may rely upon their specialized knowledge or other, even inadmissible facts.  This rule is not without limits.  The Mil. R. Evid. 403 balancing test still applies.

B. Facts or Data:  Facts or data relied upon by experts do not need to be admissible in evidence.  For example, an expert may rely on hearsay to form an opinion, even if the hearsay is not independently admissible as substantive evidence.  United States v. Neeley, 21 M.J. 606 (A.F.C.M.R. 1985), aff’d, 25 M.J. 105 (C.M.A. 1987), cert. denied, 484 U.S. 1011 (1988).  However, the then Air Force Court Military Review noted in United States v. Myles, 29 M.J. 589 (A.F.C.M.R. 1989), aff’d, 31 M.J. 7 (C.M.A. 1990), that Mil. R. Evid. 703 does NOT permit parties to “smuggle” inadmissible hearsay into a case.  The military judge has broad discretion to minimize unnecessary prejudice through instructions, etc.

C. Mil. R. Evid. 705 permits inquiry into the basis of an expert’s opinion on cross- examination.  Assuming the requirements of Mil. R. Evid. 704 have been met, such inquiry would go to the weight the fact-finders give the opinion.  In some cases, inadmissible statements by the accused may become the subject of the cross-examination.  See United States v. Mansfield, 38 M.J. 415 (C.M.A. 1993), cert. denied, 511 U.S. 1052 (1994); United States v. Willis, 43 M.J. 889 (A.F. Ct. Crim. App. 1996).

D. Daubert applies to “scientific knowledge” rather than “technical or other specialized knowledge.”  United States v. Ruth, 42 M.J. 730 (Army Ct. Crim. App. 1995).

E. The court cited two factors required for admissibility of technical or other specialized knowledge:  (1) testimony from a witness qualified as an expert, which (2) assists the fact-finder in understanding the evidence or determining a fact in issue.

F. Handwriting analysis falls into the “technical or other specialized knowledge” category; therefore, the proponent need not focus on the factors discussed in Daubert.

Mil. R. Evid. 704.  OPINION on ULTIMATE ISSUE.  Permitted if otherwise admissible.


Witness can’t testify offense “in fact occurred.”  Can testify about 1) characteristics of sexually abused children; 2) compare these characteristics to alleged victims; 3) proper motivation of victim to ensure statements trustworthiness; 4) medical evidence and opine as to whether consistent or inconsistent with allegations.  United States v. Birdsal, 47 M.J. 404 (1998).  Caution:  No “human lie detector” testimony permitted.
Mil. R. Evid. 707.  POLYGRAPH EXAMINATION.  

(a) Polygraph examination results, opinions of examiner, offers to take or taking of such exams not admissible.

(b)  Statements made during exam are not excluded by this section if otherwise admissible.

A. The analysis explains that this rule is based upon several policy grounds, including fear that members will accept polygraph results as irrefutable, confusion of issues, and waste of time (in fact, the analysis closely tracks Mil. R. Evid. 403 in its discussion).  Polygraph evidence is inadmissible even when the parties stipulate to it.

B. This per se rule of exclusion was upheld as constitutional by the Supreme Court.  United States v. Scheffer, 118 S. Ct. 1261 (1998).  This case overturned the decision rendered by CAAF in United States v. Scheffer, 44 M.J. 442 (1996).

C. What about the use of polygraphs in deciding preliminary matters considered in an Article 39(a) session?  In United States v. Baker, 45 M.J. 538 (A.F. Ct. Crim. App. 1996), the military judge refused to permit the accused an opportunity to introduce the results of two ex parte polygraphs to support his credibility on a motion in limine.  The issues were his request (or nonrequest) for an attorney and the voluntariness of his consent to a urinalysis.  On appeal, the Air Force Court of Criminal Appeals upheld the military judge’s decision.  The court held there was no infringement of the accused’s Sixth Amendment right to present a defense.  The court further held that the polygraph was not “exculpatory” and therefore not governed by the Scheffer line of cases.  See also United States v. Light, 48 M.J. 187 (1998); United States v. Tanksley, 50 M.J. 609 (N-M. Ct. Crim. App. 1999) (harmless error for MJ to allow accused’s written confession to go to members without redacting statement as to why he would not take a polygraph).

NOTE:  The Military Rules of Evidence, except for those pertaining to privileges, do not apply during pretrial Article 39(a) sessions.  Mil. R. Evid. 104(a).  Arguably, Mil. R. Evid. 707 should not even be considered at such hearings (see Judge Crawford's dissent in Scheffer). 

VIII.  HEARSAY

Mil. R. Evid. 801. DEFINITIONS.

(a) A statement is (1) an oral or written assertion or (2) nonverbal conduct of a person intended as an assertion

(b) “Declarant” is a person who makes a statement

(c) “Hearsay” defined:  A statement, other than one made by the declarant while testifying at the trial, offered to prove the truth of the matter asserted

(d) Statement is not hearsay if:

(1) declarant testifies at the trial or hearing and is subject to cross-exam concerning the statement and statement is:

(a) inconsistent with declarant’s trial or hearing testimony and given under oath, subject to perjury, at a proceeding or deposition; or

(b) consistent with trial testimony and offered to rebut charge of recent fabrication or improper influence or motive; or



(c) one of identification of a person after perceiving the person; or


(2) admission by party-opponent, i.e., statement offered against a party and is:

(a) party’s own statement; 

(b) party’s adopted statement; 

(c) an authorized statement; 

(d) a statement by party’s agent, concerning matter within scope of employment, made during existence of the agency; or 

(e) by co-conspirator of party during and in furtherance of conspiracy.  Contents of statement alone not sufficient to establish authorization, agency, employment, or conspiracy under (b), (c), and (e) above. 

A. In general, Mil. R. Evid. 801(c) defines hearsay as:

1. An out of court statement 

2. By a declarant 

3. That is offered to prove the truth of the matter asserted.

B. STATEMENT is further defined in Mil. R. Evid. 801(a) and 801(d).  Statements may be verbal or nonverbal acts or conduct that is intended by the actor to communicate.  Common examples of nonverbal statements are nodding or shaking one's head, pointing, etc.  See United States v. Knox, 46 M.J. 688 (N-M. Ct. Crim. App. 1997) (children’s drawings intended to illustrate past acts are hearsay when offered for the truth of the matter).  Statements that are NOT offered to prove the truth of the matter asserted in the statement are NOT hearsay.

1. For example, if a witness hears one person shout, “I’m going to kill you!” to another, who later becomes the accused, the witness may testify that the statement was made in support of the accused's self-defense claim, regardless of whether the first person actually intended to kill the accused.  It is offered for its effect on the accused, not for its truth.

2. In a trial for disobeying an order, a witness may testify that he/she heard the order being given.  The words of the order are relevant merely by virtue of their having been spoken, and are not offered for their “truth,” if indeed orders possess any truth.  Similar to questions, orders actually do not “assert” anything, and thus cannot be hearsay.

C. Exemptions - Mil. R. Evid. 801(d).  Some prior statements are NOT included in the definition of hearsay and are therefore not barred by the rule against hearsay.  These are sometimes called “non-hearsay.”  Exemptions fall into two broad categories(prior statements by witnesses and prior statements by party opponents.  Prior Statements by a Witness - Mil. R. Evid. 801(d)(1).  There are three exemptions under this category.  For each, the witness must be present at trial and available for cross- examination.     

1. Inconsistent Statements - Mil. R. Evid. 801(d)(1)(A).  A statement is NOT hearsay if it is inconsistent with the witnesses’ testimony AND the prior statement was made under penalty of perjury.  NOTE:  Distinguish prior inconsistent statements admitted under Mil. R. Evid. 801(d)(1)(A) from those admissible only for impeachment under Mil. R. Evid. 613.  See United States v. Faison, 49 M.J. 59 (1998).

2. Prior Consistent Statements - Mil. R. Evid. 801(d)(1)(B).  A prior consistent statement is not hearsay if it is offered to rebut a charge of recent fabrication.  It is not enough to simply show that the witness's testimony has been contradicted. The statement must actually rebut the recent fabrication attack. 

3. Prior Identifications - Mil. R. Evid. 801(d)(1)(C).  Statements of identification made after perceiving a person are not hearsay.  Although the statement need not have been made under oath, the witness must be available for cross-examination.  An excellent discussion of this rule is found in United States v. Thomas, 41 M.J. 732 (N-M. Ct. Crim. App. 1994), citing United States v. Jones, 26 M.J. 197 (C.M.A. 1988).  Read this rule in conjunction with Eyewitness Identification - Mil. R. Evid. 321.  See also, Present Sense Impression - Mil. R. Evid. 803(1).

D. Admissions or Statements made by Party Opponents - Mil. R. Evid. 801(d)(2).  Admissions by “party opponents” (the accused) are not hearsay.  They are admissible as substantive evidence, provided they are offered by a party, against a “party opponent.” 

1. The statements do not have to be actual admissions of guilt or “statements against interest.”

2. However, the statement must be offered against the party that made it.  Otherwise an accused might seek to escape cross-examination by offering his own out-of-court exculpatory or self-serving statement.

3. There is no requirement that admissions be corroborated by independent evidence if offered under Mil. R. Evid. 801(d)(2)(A) or (B).  In fact, admissions may be used to corroborate confessions made under Mil. R. Evid. 304 and 305.  United States v. Maio, 34 M.J. 215 (C.M.A. 1992).  However, corroboration is required if it is an adoptive admission.  Mil. R. Evid. 801(d)(2)(effective 1 June 1999).

E. Adoptive Admissions - Mil. R. Evid. 801(d)(2)(B).  In order to qualify as an adoptive admission, there must be evidence that the accused knew of the statement and “manifested” his or her adoption or assent to its contents.  

1. Admissions by Silence - CAUTION:  Mil. R. Evid. 304(h)(3) strictly limits use of “admissions by silence” when a person is under official investigation or is in confinement, arrest or custody.  Under those circumstances, silence is an exercise of the right against self-incrimination.  

2. The burden of proof, not surprisingly, is on the proponent.  

F. Statements by Representatives/Co-conspirators - Mil. R. Evid. 801(d)(2)(E).  Statements of co-conspirators are not hearsay if made during the course and in furtherance of the conspiracy.  Introduction of such a statement requires independent proof that:

1. The statement occurred during the conspiracy;

2. The statement was in furtherance of the conspiracy; and 

3. The military judge must be satisfied of the existence of the conspiracy by a preponderance of the evidence before admitting a co-conspirator’s statement. 

a. The conspiracy ends when its purpose finally succeeds or fails.  There is NO implied continuing conspiracy to conceal guilt.  The military judge determines if the statement was made during the course of the conspiracy, which means determining when the conspiracy ended.  

b. The Government bears the burden to show the existence of an illicit association between the declarant and accused.  

Mil. R. Evid. 802.  Hearsay is inadmissible except as provided by these rules or Act of Congress (see Mil. R. Evid. 803 and 804)


Hearsay is not admissible except as provided by the Military Rules of Evidence or by any Act of Congress applicable by court-martial.  The corresponding federal rule also recognizes the Supreme Court's power to create hearsay exceptions; that language was deliberately omitted from the military rule.  Hearsay satisfying an exception under Section VIII of the Mil. R. Evid. may still be excluded based on other provisions contained in the Rules, such as Mil. R. Evid. 304.

Mil. R. Evid. 803. Hearsay exceptions (availability of declarant immaterial).

(1) Present sense impression (describing or explaining event made while perceiving or immediately thereafter.

(2) Excited utterance (statement relating to startling event made while declarant under stress of the event or condition).

(3) Then existing mental, emotional or physical condition (state of mind, intent, plan, motive, pain, health; but not memory).

(4) Statement made for medical treatment or diagnosis (past or present symptom/pain and general cause if pertinent to treatment).

(5) Recorded recollection (insufficient recollection now, but accurate report made when memory was fresh; read into evidence but no exhibit unless opponent offers).

(6) Business records - includes those of the armed forces and all businesses, professions, and callings.  Requires: (a) record; (b) made at or near time; (c) information from person with knowledge: (d) kept in course of regularly conducted business; and (e) regular practice to record; (f) all shown by qualified witness (unless untrustworthy sources).  Records normally admissible include enlistment papers, lab reports, chain of custody documents, morning reports, service records, unit diaries, equipment records, rosters, etc.

(7) Absence of entry in public records (if matter was type regularly preserved, unless untrustworthy sources).

(8) Public records and reports setting forth (A) activities of office or (B) matters observed pursuant to duty with duty to report (excluding matters observed by law enforcement personnel) or (C) when offered against government, factual findings of lawful investigation, unless sources untrustworthy.  (Notwithstanding (B), examples include enlistment papers, fingerprint cards, forensic laboratory reports, logs, unit diaries, service records, guard reports, and prisoner roster, when recorded pursuant to duties and ascertained through appropriate and trustworthy channels.)

(9) Records of vital statistics (births, marriages, divorces, deaths, legitimacy, ancestry, personal or family history).

(10) Absence of public record or entry (may be proved by certificate in accordance with Mil. R. Evid. 902, or testimony).

(11) Records of religious organizations (births, marriages, divorces, deaths, legitimacy, ancestry, personal or family history).

(12) Marriage, baptismal, and similar certificates (must have been issued near time of act).

(13) Family records (family Bible; charts; engraving on rings, tombstone; inscription on family portraits; etc.).

(14) Record of document affecting interest in property (must be recorded in public office; proves contents, execution, and delivery).

(15) Statements in documents affecting interest in property (unless later dealing with property have been inconsistent).

(16) Statements in ancient documents (twenty years or more old, with authentication established).

(17) Market reports, commercial publications (lists, directories, or other published compilations generally relied upon).

(18) Learned treatises (reliable authority established by expert, or judicial notice; may be read into evidence by no exhibit).

(19) Reputation concerning personal or family history (birth, marriage, divorce, death, legitimacy, relationship, etc.).

(20) Reputation concerning boundaries or general history (boundary reputation must arise before controversy).

(21) Reputation as to character (among associates or in the community).

(22) Judgment of previous conviction (upon guilty finding - but not nolo plea - to a crime punishable by death, dishonorable discharge, or imprisonment in excess of 1 year; government may use third party conviction only to impeach).

(23) Judgment as to personal, family or general history, or boundaries (if same provable by evidence of reputation).

(24) Other exceptions (see rule 807).

A. Present Sense Impression - Mil. R. Evid. 803(1).  This rule covers a statement made while the declarant was perceiving an event, or immediately afterwards, which describes or explains that event.  There is no requirement that the event be startling.  For example, “Look at that guy speed, Maude,” said as a car drove past the declarant would be a present sense impression.  

B. Excited Utterances - Mil. R. Evid. 803(2).  According to Irving Younger, all statements that start with “Oh, my God!” and end with an exclamation point qualify as excited utterances.  (A good starting point, but, unfortunately, not a rule of law)

1. The statement must be “spontaneous, excited, or impulsive rather than the product of reflection and deliberation.”  One factor to consider is whether the declarant volunteered the statement or merely responded to questions;
2. The event must be “startling” as viewed through the eyes of the declarant; and  

3. At the time of the statement, the declarant must be “under the stress of excitement caused by the event.” 
a. One factor considered is the length of time between the event and the statement; the more immediate the statement, the more likely it is that the exception will apply.  In evaluating the time lapse between the event and the statement, the courts consider the age of the declarant, his or her physical and mental condition, the nature and circumstances of the event, and the subject matter of the statement.

b. The critical consideration is whether the declarant had “time for reflection” as opposed to making the statement while still under the influence of the startling event.  (The burden is ALWAYS on the proponent.)   

C. Existing Mental, Emotional, Or Physical Condition - Mil. R. Evid. 803(3).  Often called the “state of mind” exception, it is a firmly rooted exception to the hearsay rule. 

D. Medical Treatment Or Diagnosis - Mil. R. Evid. 803(4).  Statements made for the primary purpose of medical treatment or diagnosis are admissible under this rule.  See the discussions of this exception in United States v. Quigley, 35 M.J. 345 (C.M.A. 1992), aff’d on reh’g, 36 M.J. 750 (A.C.M.R. 1993), aff’d, 40 M.J. 64 (C.M.A. 1994).

1. The statement must have been made for the purpose of medical diagnosis or treatment.

2. The declarant must make the statement with some expectation of promoting his or her well being.  The declarant must have some discomfort or difficulty that motivates him or her to seek help. 

3. There is no requirement that the statements be made only to a physician.  The rule has been extended to include licensed child counselors, psychologists, social workers, and nurses.  The Drafters’ Analysis anticipates that statements to hospital staff or ambulance personnel would also qualify under the rule.

4. There is no requirement that the patient must be the declarant.  Statements by parents, friends or family members could qualify under the rule.  See Drafters’ Analysis.

E. Past Recollection Recorded - Mil. R. Evid. 803(5).  This exception governs admissibility of the contents of a memo made or adopted by a witness about matters concerning which he or she once had knowledge (but no longer recalls), which memo was made or adopted at a time when the matters were fresh in his or her mind, and which accurately reflected the witness's knowledge.  United States v. Gans, 32 M.J. 412 (C.M.A. 1991).

1. The Gans decision made it clear that it is unnecessary to demonstrate that the witness lacks ALL recollection.  The proponent needs to show only that the witness is unable to testify fully and completely as to a material fact.

2. No independent judicial “certification” of reliability is required.  Inconsistent testimony or evidence contesting the accuracy of the record go to the weight the fact-finders give the statement, not its admissibility.

3. Assuming counsel lays the proper foundation, the memo may be READ into evidence, but may not be offered as an exhibit (unless the opposing counsel offers it).

4. The court found no Confrontation Clause problems in Gans, since the witness was available to testify and the fact-finders had the opportunity to assess her credibility.

F. Business/Public Records - Mil. R. Evid. 803(6) (records of regularly conducted activity) or Mil. R. Evid. 803(8) (public records or reports).  In military practice there is considerable overlap between the two rules.  When evidence is not admitted under one of these exceptions, alert counsel should always consider the other as a “fall-back” position.  

1. Business Records - Mil. R. Evid. 803(6)  The proponent must show:

a. Report is prepared by a person with a connection to the business;

b. Informant had a business duty to report the information;

c. The informant had personal knowledge of information reported;

d. The report was made at or near the event;

e. The report was made in the regular course of business; 

f. It was the regular course of business to make the report; and

g. All shown by the testimony of custodian or other qualified witness.

2. Public Records and Reports - Mil. R. Evid. 803(8).  There are three types of records admissible under this rule.  The foundations for each are slightly different.  See David A. Schlueter, et al., Military Evidentiary Foundations 310-11 (1994).  The three types of records are:

a. Records setting forth activities of the office or agency;

b. Records setting forth matters observed pursuant to duty; and 

c. Records setting forth factual findings of investigations.  

3. Comparison:  Although the rules are very similar, there are two important differences.

a. Mil. R. Evid. 803(8) specifically excludes “matters observed by police officers or other personnel acting in a law enforcement capacity.”  However, matters that are purely ministerial may be admissible.  

b. Mil. R. Evid. 803(8) requires that the preparer made the record within the scope of his or her duties, and had a duty to make the record.  The requirement under Mil. R. Evid. 803(6) is less strict.  Consequently, if a document does not qualify as a public record, alert counsel should offer it as a business record.  

4. Many different kinds of records may be admitted under these exceptions.  The following are examples, but the list is far from exhaustive.

a. Lab reports 

b. Checks and Bank Records

c. Medical Records 

d. Opinions 

e. Stipulations and Offers of Proof 

f. Computer records 

5. Do not confuse the foundational requirements for business and public records hearsay exceptions with proper authentication.  Both are necessary!  
G. Absence Of Record Or Entry - Mil. R. Evid. 803(7) and 803(10).  Closely related to the business/public records exceptions are the hearsay exceptions permitting evidence of the absence of an entry which would have been regularly made and preserved.  For example, if a log is kept and signed by every person who is paid at a finance office, the absence of the accused's name and signature might be admitted to establish nonpayment.  

H. Learned Treatises - Mil. R. Evid. 803(18).  This rule allows statements contained in published treatises, periodicals, or pamphlets on a subject of history, medicine or other science or art to be used as substantive evidence provided:

1. The publication is shown to be one that is currently accepted and recognized as an authority in the profession.  The proponent of a treatise may not read from it or question the expert witness in regard to it except as to its status as an authority until its authoritativeness has been established to the satisfaction of the trial judge. There are three methods available to establish the authority of a publication:

a. By the testimony or admission of the witness;

b. By other expert witness testimony; or

c. By judicial notice.

2. The material in the treatise is treated as testimony and introduced orally (usually expert reads excerpts).  Counsel cannot offer the treatise.  

Mil. R. Evid. 804.  Hearsay Exceptions (declarant unavailable)

(a) “Unavailable” means declarant (1) exempted by privilege; (2) refuses to testify; (3) lacks memory; (4) dead, ill, infirm; (5) absent despite process; (6) unavailable within meaning of Art. 49(d)(2).  Declarant not “unavailable” if absence is due to proponent.

(b) Following not excluded by hearsay rule if declarant unavailable:


(1) Former testimony (If party against whom testimony is offered had opportunity and similar motive to develop testimony by direct or cross-exam; rule encompasses courts-martial and Article 32 proceedings, provided record is verbatim).


(2) Statement under belief of impending death concerning cause or circumstances of impending death in prosecution for homicide or any offense resulting in death).


(3) Statement against interest (pecuniary and proprietary interest, and penal interest if corroborating circumstances indicate trustworthiness).


(4) Statement of personal or family history (declarant’s own birth, adoption, marriage, family history, as well as birth, adoption, marriage, family history and death of declarant’s relatives).


(5)  Other exceptions:  See rule 807 

A. The declarant MUST be UNAVAILABLE.  Under Mil. R. Evid. 804(a), a witness may be unavailable due to:  the exercise of a valid privilege; refusal to testify despite an order from the judge to do so; death or illness; absence coupled with failed efforts to secure attendance by process; or military necessity within the meaning of Article 49(d)(2), UCMJ.  The witness's unavailability is a threshold foundational requirement under all the exceptions set out in Mil. R. Evid. 804.  However, if under Mil. R. Evid. 804(b)(6), a statement may still be offered if the party it is offered against engaged or acquiesced in the unavailability of the witness.

1. The prosecution must exercise “good faith efforts” to secure the presence of a necessary witness.  United States v. Wind, 28 M.J. 381 (C.M.A. 1989).  If a witness’s testimony is vital, unavailability must be clearly proven.  If a missing witness's statement concerns a peripheral matter or there are strong indicia of reliability (such as a traditional hearsay exception or interlocking confessions), the government may have more leeway in proving it made good-faith efforts to locate the witness.  United States v. Hubbard, 28 M.J. 27 (C.M.A. 1989).  The lengths to which trial counsel must go to secure the presence of a witness is a question of reasonableness.  United States v. Davis, 29 M.J. 357 (C.M.A. 1990); United States v. Evans, 31 M.J. 927 (A.C.M.R. 1990).  Once trial counsel shows unavailability, defense counsel has the burden of refuting it, in order to preserve issues of admissibility and confrontation.  United States v. Cordero, 22 M.J. 216 (C.M.A. 1986).  In United States v. Ortiz, 35 M.J. 391 (C.M.A. 1992), the court ruled that the judge should have issued a warrant of attachment and/or granted a continuance to secure the witness’ presence.

2. Unavailability raises Confrontation Clause issues.  In United States v. Dieter, 42 M.J. 697 (Army Ct. Crim. App. 1995), the court said that a “witness is not unavailable in terms of the Sixth Amendment ‘unless the prosecutorial authorities have made a good-faith effort to obtain his presence at trial.’” citing United States v. Vanderwier, 25 M.J. 263 (C.M.A. 1987).  The government must exhaust every reasonable means to secure the witness’s live testimony.  Dieter, at 699, citing United States v. Ortiz, 35 M.J. 391 (C.M.A. 1992). 

3. A child may be found unavailable if a psychiatrist or psychologist determines that testifying would be too traumatic.  But evidence on this issue is required.  See United States v. Ferdinand, 29 M.J. 164 (C.M.A. 1989) (error for judge to have simply accepted the mother's unsupported word for it); United States v. Harjak, 33 M.J. 577 (N.M.C.M.R. 1991) (military judge erred in finding a child unavailable to testify, based solely upon unauthenticated medical records describing the child's physical and emotional condition six months before trial).  A child may also be functionally unavailable even if physically present.  United States v. Martindale, 30 M.J. 172 (C.M.A. 1990), set aside and remanded, 32 M.J. 33 (C.M.A. 1990), aff’d, 36 M.J. 870 (N.M.C.M.R. 1993).  

4. When a witness is “unavailable” because of a refusal to testify, the trial judge must “exercise all the moral persuasion available” to get the witness to testify.  Mil. R. Evid. 804(a)(2).  However, in United States v. Murphy, 30 M.J. 1040 (A.C.M.R. 1990), it was sufficient that both parties stipulated that the accused's spouse would not testify against her husband in a murder trial.  It was not necessary to force her to court to refuse.  In Ferdinand, the military judge did not meet that standard where he failed to directly ascertain whether the child actually refused to testify.  The court found a failure to exhaust every reasonable means to secure the presence of a witness in the absence of a warrant of attachment and a continuance in United States v. Ortiz, 35 M.J. 391 (C.M.A. 1992).

5. According to United States v. Vega-Cancel, 19 M.J. 899 (A.C.M.R. 1985), the judge must determine the validity of Fifth Amendment claims on a question-by-question basis. A refusal to answer one question should not be taken as a blanket refusal to testify.

6. Any issue as to the witness’ availability may be waived by the accused’s misconduct.  United States v. Ortiz, 35 M.J. at 391; United States v. Clark, 35 M.J. 98 (C.M.A. 1992).  It is impermissible, however, to presume that the accused caused the unavailability of family members (especially children) for purposes of finding waiver of confrontation rights.  The government must prove that the accused actually caused the witness's unavailability.  See United States v. Hines, 23 M.J. 125 (C.M.A. 1986).

7. See United States v. Green, 44 M.J. 631 (C.G. Ct. Crim. App. 1996), for a discussion that before a finding of unavailability can be made, an attempt to depose the declarant must be made.  In that opinion, Chief Judge Baum relies on the concurring opinion of Judge Wiss in United States v. Sutton, 42 M.J. 355, 357 (1995) (Wiss, J., concurring).

B. Former Testimony - Mil. R. Evid. 804(b)(1).  Former testimony is admissible IF the party against whom it is offered had both an opportunity and similar incentive to question the witness.  The record of the testimony must be verbatim.  This is a firmly rooted exception.

1. In United States v. Cokeley, 22 M.J. 225 (C.M.A. 1986), the court listed several factors bearing on admissibility under the former testimony exception:  importance of the testimony; length of delay for live testimony; trustworthiness of the alternative; nature and extent of earlier cross-examination; prompt administration of justice; and any special circumstances.

2. Video depositions are proper.  United States v. Crockett, 21 M.J. 423 (C.M.A. 1986), cert. denied, 107 S.Ct. 130 (1986).  The opinion also discusses the issue of unavailability.  See also Ferdinand, 29 M.J. at 164, where admission of the transcript of a videotaped interview (NOT a deposition) violated the Confrontation Clause.

3. Prior recorded testimony given at an Article 32 hearing may be admissible under Mil. R. Evid. 804(b)(1), BUT there must be:

a. A verbatim record, see United States v. Arruza, 26 M.J. 234 (C.M.A. 1988) ("substantially verbatim"), AND

b. Opportunity and similar motive for cross-examination.  United States v. Hubbard, 18 M.J. 678 (A.C.M.R. 1984); United States v. Kelly, 15 M.J. 1024 (A.C.M.R. 1983).  In an effort to avoid such results, defense counsel often make a statement on the record at Article 32 hearings to the effect that their cross-examination is intended for discovery purposes only and is not done with the same purpose or in the same degree as at trial.  The efficacy of these disclaimers is questionable at best.  It is the questioning itself, and not the disclaimer, which will decide the issue.  United States v. Connor, 27 M.J. 378 (C.M.A. 1989).

4. That a different defense counsel represented the accused in the proceeding at which the former testimony was provided does not matter.  United States v. Kelley, 15 M.J. 1024 (A.C.M.R. 1983). 

C. Statement Against Interest - Mil. R. Evid. 804(b)(3).  Statements against interest are admissible IF, at the time they were made, they were so contrary to the declarant's own best interests that a reasonable person in the declarant's position would not have made the statements unless he or she believed them to be true.  The statements must have been against the declarant’s interest at the time they were made.  United States v. Fisher, 28 M.J. 544 (C.M.A. 1989).  Statements given by co-actors to investigators, which tend to minimize the declarant’s criminal involvement while inculpating the accused are not admissible under this rule.  United States v. Garrett, 17 M.J. 907 (A.F.C.M.R. 1984).  In Garrett, the court explained, 

It has been consistently held that a statement given by a suspect after advisement of rights wherein he seeks to describe the events in such a manner so as to minimize his criminal involvement and, at the same time, inculpate the accused, does not possess that degree of reliability necessary to satisfy the confrontation requirements of the Sixth Amendment.  As such, the statement is not admissible over defense objection under either Mil. R. Evid. 804(b)(3) or (5).  (citations omitted).

1. The Supreme Court in Williamson v. United States, 114 S.Ct. 2431 (1994), restricted the use of this exception further by holding that non self-inculpatory portions of a third party's out-of-court confession may not be admitted into evidence as statements against penal interest, even when the statements are part of a narrative the overall thrust of which is self-inculpatory.  The Court of Appeals for the Armed Forces remanded a case for treatment consistent with Williamson.  Holding that declarations against interest are among the “firmly-rooted” hearsay exceptions, the court made clear that “declaration[s] must be analyzed, line by line, sentence by sentence, and only those portions of the declaration that are ‘truly self-inculpatory’ may be admitted.”  United States v. Jacobs, 44 M.J. 301 (1996), aff'd on recon., 48 M.J. 208 (1998).  Collateral assertions and exculpatory statements are inadmissible under this rule.  

2. However, a statement tending to expose the declarant to criminal liability and which is exculpatory of the accused requires corroboration "clearly indicating" its trustworthiness.  United States v. Koistenen, 27 M.J. 279 (C.M.A. 1988). 

Mil. R. Evid. 807 Residual Hearsay Exception

A. Mil. R. Evid. 807 became effective 1 June 1999 and is a compilation of the former rules Mil. R. Evid. 803(24) and 804(B)(5).  This rule requires, inter alia, “circumstantial guarantees of trustworthiness.”  The judge must also find that the statement is material and more probative as to the point for which it is offered than any other evidence which its proponent could procure “through reasonable efforts,” AND that admission would be in the interests of justice.  The proponent is also required to give notice before submitting evidence as residual hearsay.

NOTE:  The cases cited below were decided using Mil. R. Evid. 803(24) and 804(B)(5).  While there are no published cases specifically citing Mil. R. Evid. 807, the Air Force Court of Criminal Appeals has issued two unpublished opinions addressing Mil. R. Evid. 807; United States v. Holt, No. 34079 (A.F. Ct. Crim. App. Apr. 15, 2002)(unpublished), and United States v. Sims, No. 34145 (A.F. Ct. Crim. App. Dec. 19, 2001)(unpublished).

1. “Circumstantial guarantees of trustworthiness” focus more on the process used to obtain the statement than on corroboration.  Idaho v. Wright, 110 S.Ct. 3139 (1990).  However, the then Court of Military Appeals in United States v. McGrath, 39 M.J. 158 (C.M.A. 1994), cert. denied, 115 S.Ct. 420 (1994), stated that if the right to confrontation has been met (where the witness took the stand and refused to testify, but was available for cross-examination), evidence which corroborates the truthfulness of the statement itself can be used to determine the reliability of the statement for admissibility as residual hearsay if the witness is available to testify.  United States v. Johnson, 49 M.J. 467 (1998).  This goes beyond Idaho v. Wright, and is an issue not yet considered by the Supreme Court.  A trial judge has considerable discretion in determining trustworthiness.  United States v. Martindale, 36 M.J. 870 (N.M.C.M.R. 1993), aff'd, 40 M.J. 348 (C.M.A. 1994); United States v. Powell, 22 M.J. 141 (C.M.A. 1986).  However, in United States v. Giambra, 33 M.J. 331 (C.M.A. 1991), setting aside and remanding, 38 M.J. 240 (C.M.A. 1993), reinstating and reversing, and United States v. LeMere, 22 M.J. 61 (C.M.A. 1986), the military judge failed to make required foundational determinations, and the statements were excluded on appeal.  The then Army Court of Military Review adopted certain “indicia of reliability” enumerated in Idaho v. Wright in assessing the statements of children, such as:

a. the spontaneity of the statement; 

b. the consistent repetition of the statement; 

c. the mental state of the child-declarant;

d. the terminology used; and 

e. the lack of a motive to fabricate.  United States v. Dunlap, 39 M.J. 835 (A.C.M.R. 1994) citing United States v. Stivers, 33 M.J. 715 (A.C.M.R. 1991), quoting  Idaho v. Wright, 110 S.Ct. 3139 (1990).  However, in evaluating a statement's reliability, the courts must consider both those indicia adding to reliability and those detracting from it.  United States v. Johnson, 49 M.J. 467 (1998).

2. Consider the application of the circumstantial guarantees of trustworthiness in United States v. Pollard, 38 M.J. 41 (C.M.A. 1993), where the judge admitted the residual hearsay statement of the six year old sibling of the child victim.  Also see United States v. Haner, 49 M.J. 72 (1998), discussing guarantees of trustworthiness for an adult's statement including victim contacting OSI at earliest time possible, making statement in security of own home, and OSI leaving her home to allow her to prepare statement in solitude.

3. The proponent must establish all foundational requirements of the residual hearsay exception unless they are waived.  United States v. Guaglione, 27 M.J. 268 (C.M.A. 1988).  A failure to establish part of the foundation will also waive residual hearsay as a basis for admission on appeal.  United States v. Avila, 27 M.J. 62 (C.M.A. 1988).  In United States v. Wiley, 36 M.J. 825 (A.C.M.R. 1993), a statement by the victim's brother was rejected on appeal because it was not more reliable or probative than the victim's own in-court testimony.  However, in-court testimony by the victim/declarant is not an automatic bar to residual hearsay, as in United States v. Kelley, 42 M.J. 769 (N-M. Ct. Crim.App. 1994), where the declarant was unwilling or unable to testify fully (child sex abuse case).  And, use of the residual hearsay exception is not barred in child sex abuse cases simply because other evidence is admitted under other exceptions to the hearsay rule.  Id.  The court appeared persuaded because the credibility of the other hearsay witness was attacked.  See United States v. Cyrus, 46 M.J. 722 (Army Ct. Crim. App. 1977) (double hearsay statement on accused’s marital status not more probative than other evidence the government could reasonably have produced, such as military personnel records and reputation testimony, among other things). 

4. Statements to law enforcement officers rarely qualify.  An investigator’s motive in questioning a witness is very different from that of a cross-examiner or fact-finder.  See, e.g., United States v. Palacios, 32 M.J. 1047 (A.C.M.R. 1991), reh’g ordered, rev’d, 37 M.J. 366 (C.M.A. 1993), and United States v. Hines, 23 M.J. 125 (C.M.A. 1986).  However, in United States v. Hansen, 36 M.J. 599 (A.F.C.M.R. 1992), the court considered the “interlock” between statements by the accused and victim as a measure of reliability under Mil. R. Evid. 807.

5. The military judge is required to make particularized findings of fact on the record, clearly establishing the indicia of reliability that justify a statement's admissibility under the residual hearsay exception.  The term, indicia of reliability, focuses more on the conditions under which the statement was made or elicited than on outside corroboration.  See United States v. Ureta, 41 M.J. 571 (A.F. Ct. Crim. App. 1994), aff’d, 44 M.J. 290 (1996), for an excellent discussion of the circumstances the court found to be indicia of reliability.  In admitting a videotaped OSI interview of the victim, the court relied on such circumstances as:

a. The statement was a freely conceived product of the declarant as opposed to the result of suggestive interrogation.

b. The statement was voluntary, under oath, detailed, factual rather than conjectural, and was based on first-hand knowledge of the events.

c. The declarant was relatively mature and aware of the need to be truthful.

d. The declarant lacked a motive to falsify at the time of the statement; she was a member of the accused's household, depended upon him for support, and she subjected herself to ridicule and social stigma among her friends and family by making the statement.

e. The statement was made by the declarant shortly after the incident to which the statement relates with little opportunity to reflect and was similar to other “firmly rooted” hearsay exceptions.

f. The statement was a restatement of earlier allegations made under very reliable settings that would have qualified under other, firmly rooted hearsay exceptions.

6. Corroborating evidence cannot be used as guarantees of trustworthiness under residual hearsay rules when a witness is unavailable to testify.  United States v. Johnson, 49 M.J. 467 (1998).

7. Statements to law enforcement agents are regarded with caution, but are not per se inadmissible.  United States v. Pollard, 38 M.J. 41 (C.M.A. 1993).  United States v. Lyons, 36 M.J. 183 (C.M.A. 1992), is a remarkable case where a videotape of the 17 year-old deaf, mute, and severely retarded victim reenacting her rape was admitted under the previous version of the rule, Mil. R. Evid. 804(b)(5).  In United States v. Cabral, 43 M.J. 808 (A.F. Ct. Crim. App. 1996), the court found that a four-year-old victim’s statements to an OSI agent possessed the particularized guarantees of trustworthiness required for admissibility, citing age-appropriate language, content outside a four-year-old’s common experience, and absence of a plausible motive to fabricate.  In Ureta, 41 M.J. at 571, the Court of Appeals for the Armed Forces discusses that while corroborating evidence may be considered to determine trustworthiness of a residual hearsay statement when the declarant actually testifies, the military judge “may consider only those circumstances ‘that surround the making of the statement and that render the declarant particularly worthy of belief’” when the declarant is unavailable.

8. Failing to establish the foundation for admitting statements under the residual hearsay rule at trial waives it as a basis for arguing admission on appeal.  United States v. Avila, 27 M.J. at 62.

B. Sixth Amendment Confrontation Clause Issue.

1. “Firmly rooted” traditional hearsay exceptions such as excited utterances, statements for medical treatment or diagnosis, and some co-conspirator statements have been held “presumptively reliable for confrontation purposes.”  White v. Illinois, 112 S.Ct. 736 (1992).  If an exception to the hearsay rule is firmly rooted, then compliance with the evidence rule alone will satisfy the confrontation clause.  Ureta, 41 M.J. 571.

2. Additions/innovations to established hearsay exceptions do not merit the same deference, instead requiring “particularized guarantees of trustworthiness” over and above the hearsay exception.  Ureta, 41 M.J. 571.  For example, records of court-martial convictions were added to the list of examples under Mil. R. Evid. 803(8).  However, the court specifically noted that they were not traditionally included in this exception and could not be held “presumptively reliable.”  Admission of stipulations from other trials and averments of counsel from another trial amounts to a denial of 6th Amendment confrontation rights.  See United States v. Frazier, 32 M.J. 651 (A.F.C.M.R. 1991); United States v. Kilbourne, 31 M.J. 731 (A.F.C.M.R. 1990).

3. Residual hearsay, both when the declarant is available and when the declarant is not, will run afoul of the Confrontation Clause unless every element is met.  The United States Supreme Court addressed the issue in Idaho v. Wright, 110 S.Ct. at 3139.  When hearsay exceptions do not fall within the traditional exceptions, they must show “particularized guarantees of trustworthiness.”  The Court rejected the state’s argument that the statement could be corroborated by evidence that was unrelated to the statement (which corroborated the content of the statement), insisting that the statement must be shown to have been taken under such circumstances which approximate the guarantees of trustworthiness seen in the well rooted exceptions to the hearsay rule.  The then Court of Military Appeals applied Idaho v. Wright to court-martial practice in United States v. Dean, 31 M.J. 196 (C.M.A. 1990).  But see United States v. McGrath, 39 M.J. 158 (C.M.A. 1994), for extension of Idaho v. Wright when the declarant is available for cross-examination; here the court allowed corroboration by accused's confession.  See generally, Ohio v. Roberts, 100 S.Ct. 2531 (1980); California v. Green, 90 S.Ct. 1930 (1970); Dutton v. Evans, 91 S.Ct. 210 (1970).

4. The key factor in analyzing whether a statement meets the “particularized guarantees of trustworthiness” test is whether the circumstances of the declaration are such that the statement is so trustworthy that adversarial testing would do little to add to the statement’s reliability.  Idaho v. Wright, 110 S.Ct. at 3139; United States v. Siroky, 42 M.J. 707 (A.F. Ct. Crim. App 1995).

IX.  AUTHENTICATION AND IDENTIFICATION

Mil. R. Evid. 901.  REQUIREMENTS of AUTHENTICATION or IDENTIFICATION.

(a) Authentication: satisfied by evidence sufficient to support fining that matter is what proponent claims.

(b) Illustrations: (Examples, not limitations).

(1) Testimony by witnesses with knowledge that evidence is what is claimed.

(2) Handwriting: Non-expert opinion as to genuineness.

(3) Comparison by trier of fact or expert with authenticated specimen.

(4) Distinctive characteristics in conjunction with circumstances.

(5) Voice identification:  By hearing voice under circumstances connecting it with alleged speaker.

(6) Telephone conversations: Call made to assigned personal number with additional circumstances, including self-identification; call made to assigned business number and conversation related to business.

(7) Public records: Evidence that it was authorized to be recorded, was in fact recorded, and is from a public office.

(8) Ancient document: No suspicion as to lack of authenticity; from likely plac; and 20 years or more old.

(9) Process or system: Evidence describing process and showing it produces accurate result.

(10) Method provided by statute or rule or applicable regulation. 
A. The requirement of authentication or identification of evidence is satisfied by evidence sufficient to establish that the document, photo, voice, film, or other form of evidence is what its proponent claims it to be.  Mil. R. Evid. 901(a).  Copies may not always be adequate.  See United States v. Brandell, 35 M.J. 369 (C.M.A. 1992).

1. Testimony from a witness having knowledge that the evidence is what its proponent purports into be is the usual form of authentication or identification.  Mil. R. Evid. 901(b)(1).

2. Mil. R. Evid. 901 allows for nonexperts as well as experts to testify concerning the identity or genuineness of handwriting and voice samples, so long as a foundation demonstrating familiarity with the subject can be established.  See United States v. Pinkston, 32 M.J. 555 (A.C.M.R. 1991).

3. Any witness familiar with the scene may authenticate a photo; it is not necessary to call the photographer at trial.  The issue is the accuracy of the photo in representing the subject matter.  United States v. Richendollar, 22 M.J. 231 (C.M.A. 1986).

B. Certified copies of public records are admissible without extrinsic evidence because they are self-authenticating.  Mil. R. Evid. 902(4).  They must be certified as true copies, and signed by a proper official custodian.  This may be done by use of a stamp.  United States v. Woodworth, 24 M.J. 544 (A.C.M.R. 1987).

1. A common example is the AF Form 2098, used to document absence offenses such as AWOL.  No extrinsic evidence is needed to authenticate a properly completed AF Form 2098.

2. Contents of an Unfavorable Information File (UIF) may also be self-authenticating, provided the appropriate certification documentation (an “attesting certificate”) is included.

X.  MISCELLANEOUS

Stipulations of Fact.  R.C.M. 811

A. In General.

1. The parties may make an oral or written stipulation to any fact, the contents of the document, or the expected testimony of a witness.

2. The military judge may, in the interest of justice, decline to accept a stipulation.

3. Before accepting a stipulation in evidence, the military judge must be satisfied that the parties consent to its admission.  Ordinarily, before accepting any stipulation, the military judge should inquire to ensure that the accused understands the right not to stipulate, understands the stipulation, and consents to the stipulation.

4. Unless they are permitted to withdraw from the stipulation, the parties cannot contradict any stipulation of fact that has been received into evidence.

5. Either party may withdraw from the stipulation of fact any time before it is received into evidence.

B. Because stipulations of fact are presented to the fact-finder, they are marked as PROSECUTION OR DEFENSE EXHIBITS and are part of the evidence the judge or the members may take into deliberations.

C. Stipulations of Expected Testimony.  The parties may stipulate as to what a particular witness’s testimony would be if he or she were in court, testifying under oath.

1. UNLIKE a stipulation of fact, a stipulation of expected testimony does not admit the truth of the testimony.  All a stipulation of expected testimony means is that the parties agree that the witness would testify as to the matters in a certain way.  There is no agreement as to the validity of that testimony.  Therefore, unlike stipulations of fact, the stipulated testimony may be attacked or rebutted.

2. Either party may withdraw from a stipulation of expected testimony any time before it is received into evidence.

3. Mark stipulations of expected testimony as APPELLATE EXHIBITS (Roman Numerals) since they are only read to the fact finder. 

XI.  CONCLUSION:  

READ THE RULES!  









READ THE CASES! 









READ THE RULES AGAIN!
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