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SAMPLES OF BEHAVIOR

1. Summarize the post-trial duties of trial counsel and defense counsel following trial.

2. Explain the convening authority’s power to affect the adjudged findings and/or sentence.

3. Describe the post-trial and appellate rights of the military accused.

4. Explain the different jurisdictional requirements for mandatory and optional review at each forum in the military appellate process.

5. Explain the significance of issues certified by The Judge Advocate General.
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I. 
MATTERS AT THE CONCLUSION OF THE COURT-MARTIAL


A.
Notice of Post-Trial and Appellate Rights.  Rules for Courts-Martial (R.C.M.) 1010.


1.  
The military judge is required to advise the convicted accused of his post‑trial and appellate rights after sentence is announced and before the court‑martial is adjourned. See Department of Army Pamphlet (DA PAM) 27-9, para. 2-4-2.  These rights include:




a.  
The right to submit matters to the convening authority to consider before taking action;




b.  
The right to appellate review, as applicable, and the effect of waiver or withdrawal of this right;




c.  
The right to apply for relief from TJAG if the case is not reviewed by the Air Force Court or by the Court of Appeals for the Armed Forces; and




d.  
The right to the advice and assistance of counsel.



2.  
The written advice must be signed by the accused and defense counsel and inserted into the record of trial.




Practice Tip:  The defense counsel prepares the written notice of post trial and appellate rights.  The military judge usually asks the accused whether he has any questions and confirms his signature on the document. 


B.
Notice of the Right to Submit Clemency Matters.



1.  
The SJA, trial counsel, or assistant trial counsel must provide the accused and counsel a letter advising them of the right to submit clemency matters to the convening authority and the time periods for doing so.  AFI 51-201, para. 9.5.1 and Figure 9.1.



2.  
The trial counsel must ensure the notice is served on the accused and counsel immediately after the trial is complete and before the accused is released on his own or to confinement.



3.  
The notice and the signed receipt acknowledgement must be placed in the record of trial.


C.
Report of Result of Trial.  R.C.M. 1101(a); AFI 51-201, para. 9.1; AF Form 1359.



1.
Trial counsel must promptly provide written notice of the result of trial to the convening authority, the member's commander, and, as appropriate, the commander of the confinement facility/confinement officer.   R.C.M. 502(d)(5), Discussion (F).



2.
The report of result of trial summarizes charges, specifications, pleas, and sentence.


D.
Other Reports.  In cases involving automatic forfeitures or adjudged forfeitures, or reduction in grade, the military justice administration section must send messages to various agencies within specified periods of time.  AFI 51-201, para. 9.7.


E.  Confinement Order.  R.C.M. 1101(b)(2); AFI 51-201, para. 9.2.; DD Form 2707.



1. 
After conviction, any commander of the individual may order that person into confinement.



2. 
Authority to order the member into confinement is usually delegated to the trial counsel or assistant trial counsel.  



3. 
Trial counsel should immediately sign and issue a confinement order, DD Form 2707, by signing in block 7(b).   



4.  
Another judge advocate signs the DD Form 2707, block 8(c), as the officer conducting legal review and approval. 


F.  
Deferment of Confinement, Forfeitures, and Reduction in Grade.  Article 57a, Uniform Code of Military Justice (UCMJ); R.C.M. 1101(c).  Deferment of any part of the sentence is a postponement of the running of the sentence.  



1.  
Confinement.  




a.  
Unlike other parts of a sentence, a sentence to confinement begins to run from the day it is adjudged, even if the member is not actually confined.  R.C.M. 1113(d)(2).




b.  
A commander may choose not to confine the member for the convenience of the government.  For example, the prisoner may be needed to testify at other trials or to perform critical duties for a period of time.  Confinement time runs even while the prisoner is not actually confined.




c.  
The sentence to confinement does not run during periods of deferment.  Deferment postpones confinement until it expires, it is vacated, or upon final action by the convening authority.  




d.  
Process.





(1)  Deferment requests must be made in writing to the convening authority.  No personal hearing is authorized.  




(2)  The member has the burden of persuasion to show that his interests and those of the community in deferring confinement are greater than the community's interest in confining the member.





(3)  The convening authority should consider the factors listed in R.C.M. 1101(c)(3):  probability of flight, commission of other offenses, intimidation of witnesses, the nature of the offense, sentence adjudged, and the effect of the deferment on good order and discipline.





(4)  The member's written request and the convening authority's written response   must be appended to the record of trial.





(5)   The only appeal to a denial of a deferment request is by extraordinary writ to the Air Force Court of Criminal Appeals or the United States Court of        Appeals for the Armed Forces.  See Sullivan v. LaBoa, 34 M.J. 593 (A.C.M.R. 1992)(emphasizes the need for the convening authority to articulate his reasons, in writing, for denying a deferment request.)





(6)  Once deferment is granted, no substitute form of restraint or punishment may  be imposed.  The convicted member may be restricted, however, for any other  proper reason.  R.C.M. 1101(c)(5).  




e.  
The deferment request is usually made by the accused.  However, when an accused is within the custody of a state or foreign country and was temporarily delivered to military authorities for prosecution and received a sentence including confinement, the convening authority, or the officer exercising general court-martial jurisdiction over the accused, may defer the adjudged confinement without the consent of the accused until the accused has been permanently released to the Air Force. 




f.  
Deferment of confinement may end by:





(1)
The terms of the deferment itself.





(2)  The convening authority's final action unless the action specifies that the deferment may continue.  Once sentence to confinement is executed, deferment is no longer possible.





(3)
Suspension of the sentence to confinement.





(4)  Rescission.  Deferment may be rescinded for any reason that would have been a basis to deny the deferment in the first place.






(a)
The convening authority must rescind the deferment in writing and attach the rescission to the record of trial.






(b)
The member has seven days to respond.






(c)
Specific dates of deferment and rescission must be included in the convening authority's action.


2.  
Forfeitures.  For a discussion of deferment of forfeitures, see para. I.H. below.  



3.  
Reduction in Rank.  Under Article 57(a), any adjudged reduction in grade takes effect on the earlier of 14 days after the date the sentence is adjudged or the date of the convening authority’s action.   Note:  Very rarely, if ever, will the convening authority take action before 14 days.  The convening authority can defer the reduction in rank.  


G.
Mandatory/Automatic Reduction in Rank.  Article 58a, UCMJ; AFPD 51-2, para. 10.



1.
Article 58a requires that an enlisted member be reduced to the pay grade of E-1 on the date of action in cases where the sentence approved includes a punitive discharge, confinement, or hard labor without confinement, unless otherwise provided in service regulations.



2.
The Air Force does NOT follow this rule.  AFPD 51-2, para. 10.


H. 
Forfeitures:  Deferment and Waiver.  Articles 57(a) and 58b, UCMJ; R.C.M. 1101(c) and (d).



1.   Article 57(a) and Adjudged Forfeitures.  Under Article 57(a), any adjudged forfeiture takes effect on the earlier of 14 days after the date the sentence is adjudged or the date of the convening authority’s action.   Note:  Very rarely, if ever, will the convening authority take action before 14 days.  There is no additional requirement under Article 57(a) for the sentence to include confinement or a punitive discharge.  Therefore, adjudged forfeitures should take effect on the date provided for in Article 57(a) even if there is no confinement or punitive discharge in the case.  



2.   Article 58b and Mandatory Forfeitures.  Unlike Article 57(a), Article 58b requires forfeiture of pay and allowances due a member during qualified periods of confinement or parole. 



      a.

The mandatory forfeitures (also known as required or automatic forfeitures) under this provision will only take effect if three conditions exist: 





(1) The adjudged sentence includes confinement for more than six months, or confinement for any period and a dishonorable or bad conduct discharge or dismissal; AND





(2) The accused is in confinement or on parole; AND 





(3) The accused is otherwise entitled to pay and allowances that are subject to mandatory forfeitures.  




b.
Like adjudged forfeitures, mandatory forfeitures take effect on the date of action or 14 days after the sentence is adjudged, whichever occurs first.  




c.

The required pay and allowances forfeited in a general court-martial is all pay and allowances due the member, and the pay and allowances forfeited in a special court-martial is two-thirds of all pay due the member.  


3.
Deferment of Forfeitures.  An accused may apply to the convening authority for deferment of (1) the adjudged and/or (2) the mandatory forfeiture of pay or allowances until the convening authority takes action.  See paras. I.F.1.d.(1)-(6) above.  Deferred forfeitures are paid to the accused.



4.  
Waiver of Forfeitures.  The convening authority can waive only the mandatory forfeitures.  The following rules apply:




a.  
The accused must have dependents and the waived forfeitures must be paid to the dependents.




b.  
The forfeitures can be waived for a period not exceeding six months or the period of confinement if less than six months.




c.  
The accused does not have to apply for a waiver of mandatory forfeitures.  The convening authority may waive such forfeitures on his own initiative or upon a request from the accused’s dependents.




d.  
The convening authority can waive automatic forfeitures either before taking action or when taking action on the case.




e.
The accused must be entitled to pay and allowances in order for the convening authority to be able to waive the forfeitures.





If the accused was adjudged total forfeitures and his sentence triggered the mandatory forfeitures, then, in waiving the mandatory forfeitures, the convening authority must first disapprove, mitigate, suspend, or defer all or part of the adjudged forfeitures in the amount he wants to waive.  Put another way, mandatory forfeitures can be waived for the benefit of the accused’s dependents only to the extent adjudged forfeitures are not in effect.  See United States v. Emminizer, 56 M.J. 441 (2002).  Remember, the waiver of forfeitures must be of pay and allowances to which the accused is entitled.  If an enlisted member has passed his expiration of term of service (ETS), he is not entitled to pay and allowances; therefore, the convening authority cannot waive any forfeitures.




f.  
The factors to be considered by the convening authority in determining the amount of forfeitures, if any, to be waived include, but are not limited to:





a.  
The length of the accused’s confinement;





b.  
The number and age(s) of the accused’s family members;





c.  
Whether the accused requested the waiver;





d.  
Any debts owed by the accused;





e.  
The ability of the accused’s family members to find employment;





f.  
The availability of transitional compensation for abused dependents under 10 U.S.C. 1059.  R.C.M. 1101(d)(2).




5.
Comparison.  





NOTE:  This chart is to aid an understanding of the differences between deferment and waiver of forfeitures.





NOTE ALSO:  For more detail as to Articles 57(a) and 58b, see JAJM Policy Letter, 1 July 2002, at the end of this outline.  

	PROVISION
	Article 57(a)
	Article 58b

	
	Adjudged Forfeitures (AF) – the forfeitures adjudged by the fact finder
	Mandatory/Automatic/Required  Forfeitures (MF) – the total forfeitures of pay and allowances (2/3 for SPCMs) which are mandatory by operation of law if the sentence includes confinement in excess of 6 months OR confinement for one day and a punitive discharge

	TAKE EFFECT WHEN?
	14 days after the sentence is adjudged OR at convening authority’s action, whichever is earliest
	14 days after the sentence is adjudged OR at convening authority’s action, whichever is earliest

	REQUEST WHAT?
	Deferment
	Deferment

	
	
	Waiver for 6 months if accused has dependents

	WHO MAKES REQUEST?
	Accused only
	Deferment:  Accused only

	
	
	Waiver:  Accused, his dependents, or the convening authority on his own initiative

	WHEN IS REQUEST MADE?
	Before 14 days expire or action, whichever is earliest
	Deferment:  Before 14 days expire or action, whichever is earliest

	
	
	Waiver:  At any time (CA can make waiver retroactive to begin on date 14 days after sentence adjudged)

	WHEN IT ENDS?
	At action or earlier as specified by the convening authority in the action
	Deferment:  At action or earlier as specified by the convening authority in the action

	
	
	Waiver:  At the expiration of the 6 months, or whatever time was designated by the convening authority, if less than 6 months



I.
Excess Leave.  Article 76a, UCMJ; AFI 51-201, para. 9.12.



1.  
An accused awaiting appellate review, who had a punitive discharge adjudged and either had no confinement adjudged or who has completed his period of confinement, may be involuntarily placed on excess leave.  In such cases, the accused must first use or sell all accrued leave, and then enter "excess leave" in a no‑pay status.




a.
Members on excess leave are still subject to the UCMJ.  




b. 
They retain medical, exchange, commissary, and other benefits.  Their dependents retain benefits as well.




c. 
They are required to notify the SJA's office of their current address and phone number (this may be accomplished through the ADC).



2.  
Once the punitive discharge is executed, these members are separated from the service.  They are no longer subject to the UCMJ and are not entitled to any active‑duty benefits.


J.  
Victim Witness Assistance Paperwork.  See MJDB, Chapter 12.


K.  The Record of Trial.  R.C.M. 808 and 1103; Appendices 13, 14, and 15, Manual for Courts-Martial (MCM); AFMAN 51-203.



1.  
Responsibilities:  Trial counsel, under the supervision of the military judge, is responsible for "causing" the record of trial to be prepared.  R.C.M. 1103(b).  Records of trial should be assembled, authenticated, and forwarded as efficiently as possible.  



2.  
Components.  The record of trial consists of a Transcript, Exhibits, and Allied Papers. R.C.M. 1103(b).




a.  
The Transcript.  It may be summarized or verbatim.  





(1)  Verbatim Transcripts:  Required whenever the adjudged sentence includes:






(a)
A punitive discharge or dismissal;






(b) 
Confinement in excess of six months;






(c) 
 Forfeiture of pay greater than two-thirds pay per month; 






(d) 
Forfeiture of pay for more than six months; or






(e) 
Other punishments that may be adjudged by a special court-martial. R.C.M. 1103 (b) and (c).  





(2)  Summarized Transcripts:  All other cases not meeting the definition of I.K.2.a.(1) above.  R.C.M. 1103(b)(2)(C).  However, certain portions of the summarized record must be verbatim:






(a) 
Findings on jurisdictional basis for prosecution of the offense, if any;






(b)
Announcement of Findings;






(c)
Announcement of Sentence; and






(d)
Any other portion requested by reviewers.





(3)
Abbreviated Transcripts:  Required when there is an acquittal of all charges and specifications, findings of not guilty only by reason of lack of mental responsibility, or when the proceedings were terminated by withdrawal, mistrial, dismissal before findings, or abatement.  R.C.M. 1103(e).   




b.  Exhibits.  Everything admitted into evidence.





(1) When possible, obtain the military judge's permission to withdraw an exhibit which consists of physical evidence and substitute a written description, photograph, or other means of description in the record of trial.  Substitute photocopies of documents for the originals and return originals to the document custodian.  See AFMAN 51-203, para.1.10.





(2) Classified exhibits, controlled materials, or other items ordered sealed by the military judge require special handling.  See AFMAN 51-203, Chapter 6, for details on the procedure for sealing documents or handling classified materials. 





(3) Appellate exhibits:  All documentary and real evidence should be marked for identification when first referred to in the proceedings and should be included in the record of trial whether admitted in evidence or not.  R.C.M. 1103(b)(3). 




c.  
Allied Papers.  Papers, including but not limited to, the transmittal of charges, all papers that accompanied the charges when referred for trial, the pretrial advice and indorsement by the convening authority, proof of service of the pretrial advice, and miscellaneous pretrial documents.  AFMAN 51-203, Figure 4.1, para. 20.  



3.  Processing the Record of Trial.  




a.  
Trial Counsel.  Once the court reporter has assembled the record of trial, the trial counsel or assistant trial counsel must proofread the transcript before submitting it for authentication.  R.C.M. 1103(i)(1)(A).





(1)  Minor corrections, misspellings, punctuation, and similar corrections may be made on the "original" copy of the record in pen or typewriter.  See AFMAN 51-203, para. 12.6.2.  If, as is almost invariably the case, the record was prepared on a word processor, simply make minor corrections to the file and the court reporter will print a new, corrected page.





(2)  If an error requires insertion of a new page or partial page, label the additional pages with the original page number plus a decimal 1, 2, 3, etc.  For example, page 6.1, 6.2, etc. 




(3)
Any substantive errors or omissions must be corrected through a proceeding in revision as discussed at para. III.A.1. below.  




b.  
Defense Counsel.  Defense counsel should also proof the transcript at this point unless unreasonable delay would result.  When defense counsel does examine the transcript before authentication, defense counsel should attach a certificate using the language at AFMAN 51-203, para. 12.7.  When defense counsel does not examine the record because unreasonable delay would result, such should also be annotated.  Practice Tip:  One of the top ten post-trial processing errors according to JAJM is no evidence that the defense counsel was provided the opportunity to examine the record before authentication.  The record should be sent to the defense counsel at the same time it is sent to the military judge, therefore, giving the defense ample time for review.  




c.  
Authentication.  A record is authenticated by the signature of a person who was present during the court‑martial.  By signing the record, the authenticator declares it is an accurate report of the proceedings.  R.C.M. 1104.





(1) 
All GCMs and SPCMs adjudging a BCD:  The military judge is the primary authenticator for records of trial of general courts‑martial and special courts‑ martial adjudging a BCD.  If more than one judge presided, each judge should authenticate only the portion of the record addressing the parts of trial the judge actually observed.  R.C.M. 1104(a)(2); AFMAN 51-203, para. 13.3.






(a)
In the event the military judge is unavailable due to death, disability, or (prolonged) absence, trial counsel will authenticate the record.  Examples of prolonged absence include permanent reassignment or retirement, not temporary unavailability due to leave, TDY, or illness.  






(b)
If the trial counsel is also unavailable, a court member, or the court reporter in a bench trial, may authenticate the record.






(c)
The record must document the reason for substitute authentication (authentication by anyone other than the military judge).  See also R.C.M. 1103(b)(3)(E).





(2)
Non-BCD SPCMs:  The court reporter, with the prior approval of the military judge, may authenticate the records of special courts‑martial where no BCD was adjudged, including acquittals by special courts.  R.C.M. 1104(a)(2)(A); AFMAN 51-203, para. 12.2.  





(3)  A record may not be authenticated "subject to correction."  No corrections may be made after authentication, nor may any pages be retyped.  AFMAN 51-203, para. 12.6.1.  Errors discovered after authentication may be corrected by a Certificate of Correction.  A Certificate of Correction may only be used to make the record reflect what actually happened during trial.  It may not be used to correct substantive errors or omissions.  See R.C.M. 1104(d) for further guidance on corrections made after authentication.  





(4)
See para. III.A. below for other corrective actions after authentication.



4. 
Service of the record of trial on the accused.  After authentication, trial counsel is responsible for serving the record of trial on the accused and obtaining a receipt.  R.C.M. 1104(b).




a.
Substituted service is permitted if the accused is absent without leave, transferred to a distant place, or when the accused requests service on defense counsel, in writing or on the record.




b. 
A statement must be attached to the record of trial explaining why the record was not personally served on the accused.




c.
The convening authority cannot take final action on a case until appropriate service has been made.



5.
Service of the record of trial on the defense counsel.  The authenticated record should also be served on the defense counsel who accepted post‑trial responsibility for the case for use in responding to the SJA Recommendation.  R.C.M. 1106(f)(3).  This service starts the R.C.M. 1105 time requirements.  See para. II.B. below.

II.
THE CLEMENCY PROCESS

A.
The Staff Judge Advocate’s Recommendation (SJAR).  Article 60, UCMJ; R.C.M. 1106; AFI 51-201, Figure 9.4.



1. 
Defined.  The SJAR is a concise written communication to the convening authority.  The SJAR is required in all GCMs and SPCMs adjudging a BCD or one year confinement.  Practice Tip:  The SJAR should never be finalized until the record of trial has been authenticated.



2.
Contents:



a.
Mandatory.





(1)
The findings and sentence adjudged by the court-martial;





(2) 
A recommendation for clemency by the sentencing authority, if any, made in conjunction with the announced sentence;





(3)
A summary of the accused's service record, to include length and character of service, awards and decorations, and any records of nonjudicial punishment and previous convictions;





(4)
A statement of the nature and length of any pretrial confinement or restraint; 





(5)
A statement of the convening authority's obligations under a pretrial agreement, if any; and 





(6)
A specific recommendation as to the action to be taken by the convening authority on the sentence.  R.C.M. 1106(d)(3).




b.
Other.





(1)
If the accused raised allegations of legal errors under R.C.M. 1105 or when otherwise deemed appropriate by the SJA, the SJAR may contain statements regarding legal errors and corrective action to be taken, if any.





(2)
An optional matter:  The SJAR may include matters outside the record as long as the accused is given an opportunity to respond.  R.C.M. 1106(d)(5); United States v. Goode, 1 M.J. 3 (C.M.A. 1975).  See also United States v. Cassell, 33 M.J. 448 (C.M.A. 1991).    



3.
Format.  AFI 51-201, para. 9.6.2.




a. 
There is no mandatory format, but AFI 51-201, Figure 9.4, is the recommended format for use in Air Force courts-martial.




b.  
The AF Form 1359, Report of Result of Trial should be attached.  See para. I.C. above.  




c.
The personal data sheet of the accused should also be attached.  



4.
Drafter.




a.  
General Rule:  The SJA to the convening authority personally signs the SJAR.  If someone other than the SJA must sign the SJAR in the SJA’s absence, the SJAR must be signed by the “Acting SJA.”  AFI 51-201, para. 9.6.1. 




b.   Disqualified Drafter:  Article 6(c), UCMJ; R.C.M. 1106(b).  It is possible for the convening authority and/or the SJA to be disqualified.  When that happens, the next superior convening authority (GCM, when an SPCM is involved; MAJCOM if a GCM is involved) will designate a neutral judge advocate to prepare the advice.  Grounds for disqualification include persons who have acted, in the same or in a companion case, as:





(1)
Military judge;





(2)
Trial or assistant trial counsel;





(3)
Defense or assistant defense counsel;





(4)
Investigating officer;





(5)
Witness on a contested matter (unless the testimony is clearly uncontroverted);





(6)
The officer providing pretrial advice where the sufficiency or correctness of the pretrial advice was placed in issue;





(7)
Anyone who has other than an official interest in the same case.  Examples of such interest include factual witnesses or a victim of a charged offense. 






Note:  For the procedures to follow when the SJA is disqualified from writing the SJAR, see AFI 51-201, para. 9.6.5.



5.
Service of the SJAR on the defense counsel and accused.  Like the authenticated record of trial, the SJAR must be served on the defense counsel and the accused.  R.C.M. 1106(f).  This service starts the R.C.M. 1106 time requirements.  See para. II.C. below.  


B.
R.C.M. 1105 Response (Commonly called the Clemency Response).  R.C.M. 1105.



1.
Importance.  One reason clemency matters are so important is because it is an accused's best hope for sentence relief after trial has concluded.  



2.
Timing.  




a. 
General and Special Courts:  Clemency matters (like Goode matters – see para. II.C. below) must be submitted within a strict time frame.  The matters must be submitted within the later of 10 days after a copy of the authenticated record of trial is served on the accused, or the SJAR, if applicable, is served on the accused, or the addendum (see para. II.D. below), if applicable, is served on the accused.  Upon a showing of good cause by the accused and his counsel, the convening authority or his SJA may extend the 10 day period for not more than an additional 20 days.  R.C.M. 1105(c)(1).




b.  
Summary Courts:  The accused may submit matters for the consideration of the convening authority within 7 days of announcement of the sentence.  Again, for good cause shown, this may be extended for up to 20 additional days.  R.C.M. 1105(c)(2).



3.
The accused may submit to the convening authority matters that may reasonably tend to affect the convening authority’s decisions whether to disapprove any findings of guilt or to approve the sentence.  R.C.M. 1105(b)(1).  Submissions may include:




a.  
Allegations of errors affecting the legality of the findings or sentence;




b.
Portions or summaries of the record of trial and copies of documentary evidence offered or introduced at trial;




c.
Matters in mitigation which were not available for consideration at the court-martial; and 




d.
Clemency recommendations by any member, the military judge, or any other person.  R.C.M. 1105(b).



4.
The convening authority is only required to consider written matters; however, many times, the accused will request a personal hearing.  R.C.M. 1105(b)(1).  Whether to grant this request is solely within the discretion of the convening authority.



5. 
Waiver.  




a.
Failure to submit matters within the prescribed time will be deemed to be a waiver.  R.C.M. 1105(d)(1).




b.
The submission of any matters without an express statement reserving the right to submit additional matters is considered a waiver of the right to submit additional matters.  R.C.M. 1105(d)(2).




c.
The accused can expressly, in writing, waive his right to submit matters.  Once such waiver is filed, it cannot be revoked.  R.C.M. 1105(d)(3).  Although defense counsel is responsible for gathering and presenting post‑trial submissions, only the accused may waive submission of matters under R.C.M. 1105.  Practice Tip:  Carefully document a defense failure to submit clemency materials!  Otherwise the record may be ambiguous, and the validity of the convening authority's action in the case may be questioned by reviewing authorities.  A defense counsel's failure to submit clemency materials provided by the accused has been held to be ineffective assistance of counsel.  E.g., see United States v. Jackson, 37 M.J. 1045 (N.M.C.M.R. 1993).  Whenever possible, encourage both counsel and the accused to sign written waivers.


C.
R.C.M. 1106 Response (Commonly called the Goode Response).  R.C.M. 1106.



1.
Timing:  Goode matters (like clemency matters – see para. II.B. above) must be submitted within a strict time frame.  The matters must be submitted within the later of 10 days after a copy of the authenticated record of trial is served on the accused, or the SJAR, if applicable, is served on the accused.  Upon a showing of good cause by the accused and his counsel, the convening authority or his SJA may extend the 10 day period for not more than an additional 20 days.  R.C.M. 1106(f)(5).



2.
The accused may submit to the convening authority written matters that correct or rebut any matter in the SJAR which he believes to be erroneous, inadequate, or misleading, and may comment on any other matter.  R.C.M. 1106(f)(4).  The Goode  response must specifically address errors, omissions or inaccuracies in the SJAR.  See United States v. Goode, 1 M.J. 3 (C.M.A. 1975).  The accused must be given this opportunity before the record of trial is forwarded to the convening authority for action.  This is true even if the defense counsel submitted clemency matters within the prescribed time period after service of the record of trial. 


3. 
Waiver.  Failure to submit matters within the prescribed time will be deemed to be a waiver.  R.C.M. 1106(f)(6).  




Practice Tip:  The responses described above are usually submitted together.


D.
The Addendum to the SJAR.  R.C.M. 1106(f)(7).



1.
Generally:  After the defense has submitted clemency materials and responded to the SJAR, the SJA should prepare an addendum to the original advice that responds to the defense submissions at a minimum indicating the SJA’s concurrence or disagreement with each issue.  This is especially important in view of the SJA's obligation to address all legal issues raised by the defense.  See United States v. Boston, 7 M.J. 954 (A.F.C.M.R. 1979).



2.
Requirements:




a.
The addendum must list defense submissions as enumerated attachments;




b.
The addendum must advise the convening authority that he must consider all written matters submitted by the accused and defense counsel; i.e., the attachments, and that he may consider other matters submitted by the defense, prior to taking action; and




c.
The addendum must respond to all allegations of error.  AFI 51-201, para. 9.6.3.



3.
New Matter:




a.
Any addendum which contains a new matter must be served on the accused and defense counsel, and they must be given 10 days from the date of service of the addendum in which to submit additional comments.  R.C.M. 1106(f)(7).




b.
Defined.  The definition of "new matter" is not entirely clear.  Simple response to the defense submissions would not be a "new matter."  AFI 51-201, para. 9.6.3.  However, comment on additional evidence or any other issue would be a new matter.  Any further evidence gathered by the SJA and included in the addendum is considered new matters and should be served on the defense.  When in doubt, permit defense response!  




c.
New matters may crop up in documents other than the addendum.  United States v. Anderson, 53 M.J. 374 (2000)(new matter in a note written by the chief of staff); United States v. Cook, 43 M.J. 829 (A.F.Ct.Crim.App. 1996)(new matter in a written memorandum forwarded to the convening authority by the staff judge advocate in response to a clemency question posed by the convening authority);  United States v. Thompson, 43 M.J. 703 (A.F.Ct.Crim.App. 1995)(new matter, the accused’s scheduled release date from confinement, in a staff summary sheet to which the addendum had been appended).  Practice Tip:  To prevent many of these issues, in Air Force practice, we do not use staff summary sheets.  See AFI 51-201, para. 9.6.4.




d.
This process of addenda to the SJAR followed by defense response continues until no new matters are raised by the SJA.  Only then are the authenticated record of trial, SJAR, addenda, and defense submissions forwarded to the convening authority.  The moral of this story:  Do NOT put new matters in the addendum unless absolutely necessary.


E.
Action by the Convening Authority.  R.C.M. 1107; Appendix 16, MCM; AFI 51-201, Chapter 9.



1.
Role of the Convening Authority.  The same commander who convened the court, or an authorized substitute, such as the successor in command, must take action on the case.  The convening authority cannot delegate this duty.  R.C.M. 1107(a).  The convening authority is required to be impartial; otherwise, the convening authority is disqualified from acting on the case.  For procedures when the convening authority is disqualified, see AFI 51-201 para. 4.7.1.



2.  
Timing.  




a.
The action should be timely.  However, a delay in taking action, standing alone, is not sufficient to set aside the findings and sentence.  An appellant seeking such relief must demonstrate some real harm or legal prejudice flowing from that delay.  United States v. Jenkins, 38 M.J. 287 (C.M.A. 1993)(the record of trial disappeared for over 4 years between the time of authentication and action); United States v. Henry, 40 M.J. 722 (N.M.C.M.R. 1994)(no action was taken until nearly 8 years after trial because the record got lost).



b.
Timing is critical.





(1)
The convening authority may not take action until the time for the defense to submit matters has expired or been waived!  R.C.M. 1107(b)(2).  





(2)
The convening authority may not approve a sentence if it is established by a preponderance of the evidence that the accused lacks the mental capacity to understand and to conduct or cooperate intelligently in post‑trial proceedings.  R.C.M. 1107(b)(5).


3.
Matters considered.  R.C.M. 1107(b)(3).



a.
Required.  





(1)
The result of trial;





(2)
The SJAR under R.C.M. 1106, if applicable; and 





(3)
Any matters submitted by the accused or defense counsel pursuant to R.C.M. 1105 or R.C.M. 1106(f); i.e., clemency and Goode matters.   




b.  
Optional.





(1)
The record of trial;





(2)
The accused's personnel records;





(3)
Other matters as the convening authority deems appropriate.  If knowledge of such matters is not reasonably chargeable to the accused, the defense must be notified and given an opportunity to respond.  



c.  
The fact that the convening authority has complied with this requirement must be clear from the record.  United States v. Craig, 28 M.J. 321 (C.M.A. 1989).  Practice Tip:  Each submission by the defense counsel or by the accused and each and every attachment to those submissions must be listed as separate attachments on the addendum.  




d.
The convening authority is not required to review the case for legal errors or factual sufficiency.  R.C.M. 1107(b)(1).



4.
Action on Findings.  R.C.M. 1007(c).  The convening authority is not required to take action on findings; however, he may do so in some cases as an act of discretion. 




a.
Prohibited Actions on Findings.  The convening authority may NOT: 





(1)
Take any action in approving or disapproving a finding of not guilty, a finding of not guilty only by reason of lack of mental responsibility, or any ruling tantamount to a finding of not guilty.  R.C.M. 1107(b)(4).





(2)
Order a rehearing in accordance with R.C.M. 1107(e) when there is insufficient evidence in the record to support a finding of guilty to the charged offense or any lesser included offense.  




b.
Permissible Actions on Findings.  The convening authority may:





(1)
Approve the findings as adjudged;





(2)
Change a finding of guilty to a finding that the accused was guilty only of a lesser-included offense;  





(3)
Set aside any finding of guilt and either 






(a)
Dismiss the specification; or






(b)
Order a rehearing under R.C.M. 1107(e) if proof of guilt consisted of inadmissible evidence for which there is an admissible substitute, or as to a lesser offense included in an offense of which the accused was found guilty, provided there is sufficient evidence in the record to support the lesser included offense.



5.
Action on Sentence.  MCM, Appendix 16; R.C.M. 1107(d); AFI 51-201, Section 9E.  




a.
Generally.  The convening authority is required to take specific action as to the sentence.  He may approve all or part of a legal sentence, disapprove all or part, mitigate, suspend, or remit all or part of the sentence.  The convening authority may not increase the sentence.  The convening authority need not state any reason for modifying or approving a legal sentence, nor must the convening authority explain why he chose not to follow the SJAR.  It is entirely a matter within his  discretion.  See Article 64(b), UCMJ.





(1)
The term "legal sentence" refers to a sentence within the jurisdictional limits of the court, properly stated, that conforms to all regulations and restrictions.






(a)
As part of his action on the sentence, the convening authority may have to modify the sentence as actually adjudged to make it a legal sentence.  For example, he may reduce forfeitures in a case where no confinement was adjudged and total forfeitures were adjudged.  R.C.M. 1107(d)(2).






(b)
The convening authority must also give sentence credits, as appropriate, for unlawful pretrial confinement.  See Appendix 16, Form 4, MCM.





(2)
Mitigation refers to the convening authority's option to impose a less severe type of punishment in lieu of a more severe punishment.  For example, a BCD could be mitigated to six months confinement.  The convening authority must consider each individual case, however, to avoid effectively increasing the effect of a specific sentence on an individual.  





(3)
Suspension.  R.C.M. 1108.  The convening authority, and only the convening authority, may suspend all or part of a sentence.  The suspension must be for a definite time within the member's current enlistment.  The convening authority has the inherent power to make a suspension contingent on other events, such as a suspension of forfeitures contingent on accused's initiating and maintaining an allotment for the benefit of the minor children.  If the member commits acts of misconduct during the suspension, a vacation hearing must be conducted by the SPCMCA under R.C.M. 1109.  




b.
The convening authority's action must comply with all terms of a pretrial agreement.  



6. 
Execution of Sentence.  No sentence may be executed unless it has been approved by the convening authority (except post-trial confinement).  R.C.M. 1113; Articles 57 and 58, UCMJ.




a.
Some punishments may not be executed until further review is completed.   R.C.M. 1113(c)(1):





(1)
Death must be approved by the President of the United States after appellate review is complete;





(2)
Dismissal of an officer must be approved for execution by the Secretary of the Air Force;





(3)
Punitive Discharge may not be executed until the appellate process is completed or appellate review is waived (see Article 61, UCMJ) or the judgment is final.  The convening authority must approve the punitive discharge in the action even though it cannot be executed at that time.  United States v. Vogle, 53 M.J. 428 (2000).  




b.
Forfeitures of pay and reductions in rank are effective 14 days after the announcement of the sentence by the court-martial, or when the convening authority approves the sentence, whichever is earlier.  See paras. I.F. – H. above.  If any deferment or waiver was involved before action, the action must reflect the deferment or waiver.




c. 
Any other punishments may be executed as soon as the convening authority approves them.    


F.
Promulgating Orders.  MCM, Appendix 17; R.C.M. 1114; AFI 51-201, Chapter 10.



1.
Purpose:




a.
To publish the result of the court-martial and the initial action of the convening authority;




b.
To publish post-appellate review action, such as the execution of a punitive discharge.  



2.
Role of the Convening Authority.  The convening authority may delegate his authority to publish promulgating orders to his Staff Judge Advocate; remember, this is different than with the action which responsibility cannot be delegated by the convening authority.



3.
Required for all special and general courts-martial regardless of the result and regardless of the convening authority’s action.  The promulgating order is not required for cases terminated without findings before arraignment and for summary courts-martial. 



4.
Contents.




a. 
The type of court-martial and the command by which it was convened;




b.
The charges and specifications on which the accused was arraigned;




c.
The accused’s pleas;




d.
The findings or other disposition of each charge and specification;




e.
The sentence, if any, including the identity of the trial forum; and 




f.
The action of the convening authority, or a summary thereof.  

III.
  POST‑TRIAL PROCEEDINGS


A.
Types of Post-Trial Sessions.  Articles 39(a), 66, 67 and 69, UCMJ; R.C.M. 1102 and 1102A.  



1.
Proceedings in Revision.  R.C.M. 1102(b)(1).  A proceeding in revision may be used to correct an apparent error, omission, or improper or inconsistent action by the court‑martial which can be rectified by reopening the court without material prejudice to the accused.  Since a proceeding in revision is corrective in nature, a proceeding in revision may not be conducted for the purpose of presenting additional evidence.  



2.
Post‑Trial Article 39(a) Sessions.  R.C.M. 1102(b)(2).  An Article 39(a) session may be called to inquire into and resolve any matter which arises after trial and materially affects the legal sufficiency of any finding of guilty or sentence.  The military judge may consider and decide questions of both fact and law.  



3.
Proceedings Ordered by Reviewing Authorities after the Convening Authority's Action and before the Appeal is Complete.




a.
Fact‑Finding or DuBay hearings may be ordered to clarify factual ambiguities or omissions in the record of trial.  United States v. DuBay, 37 C.M.R. 411 (1967).  The Judge Advocate General, the Air Force Court of Criminal Appeals, or the United States Court of Appeals for the Armed Forces may order the convening authority to convene such hearings.  The DuBay hearing is the appropriate vehicle to determine facts when issues such as unlawful command influence or ineffective assistance of counsel are raised at the appellate level.  However, there must be more than a bare allegation or mere speculation before the threshold triggering further inquiry is reached.  United States v. Johnston, 39 M.J. 242 (C.M.A. 1994).




b.
Rehearings on Findings or Sentence:  The reviewing authority may set aside the findings and/or sentence.  Rehearing may or may not be authorized.  When rehearing is authorized, the convening authority may either convene the rehearing, or, if he determines that rehearing is not practicable, he may set aside the findings, sentence or both.  Articles 66(e), 67(d), and 69(c). UCMJ.


B.
Authority to Conduct Post-Trial Hearings.  R.C.M. 1102(d).


1. 
Before Authentication.  The military judge retains authority over a case until he authenticates the record of trial.  The military judge has considerable authority to reopen a case and make necessary corrections before authentication.  



2.
After Authentication, But Before Action.  The convening authority may direct post‑ trial proceedings until the action is completed.  If directed by a superior reviewing authority (such as the Air Force court or the U.S. Court of Appeals for the Armed Forces), the convening authority may be required to convene proceedings or reconsider the action later in the review process.



3. 
After Action.  The appellate reviewing authority may direct the convening authority to convene a variety of post‑trial hearings.  By doing so, the convening authority regains the limited authority to convene the required rehearing, or dismiss the charge(s) and/or sentence if rehearing is impracticable.


C.
Limitations.  Post‑trial hearings are never permitted to materially prejudice the accused.  R.C.M. 810(d) and 1102(c).  They may never be held to:  


1.
Reconsider a finding of not guilty of any specification or a finding tantamount to a finding of not guilty;



2. 
Reconsider a finding of not guilty to any charge unless the record shows a finding of guilty to any specification laid under that charge, which sufficiently alleges a violation of some article under the UCMJ; or



3.
Increase the severity of the sentence unless a mandatory sentence is prescribed for the offense.


D.
Procedures.  R.C.M. 810(d) and 1102(e); AFI 51-201, Section 11F.


1.
Specific procedures are, obviously, a function of the type of proceeding and its purpose.  By definition, a post‑trial Article 39(a) session would be held outside the presence of the court members.  A proceeding in revision or rehearing may require the court members' presence.



2. 
A new military judge may be detailed if the original judge is not reasonably available or for cause.



3. 
All open sessions (excluding deliberations of members) must be recorded verbatim. 



4. 
If the proceeding was ordered by a reviewing authority, that authority retains jurisdiction to review the proceeding and its results.

IV.
 THE APPELLATE PROCESS


A.
Generally.  The level of appellate review and procedures are determined by the type of court‑martial and the sentence adjudged.


B.
Waiver and Withdrawal.  R.C.M. 1110.



1.
Waiver.  The accused may sign a written waiver of appellate review any time after sentence is announced.  If the accused does not want the record to be forwarded beyond the convening authority, he must file a waiver within ten days of receiving a copy of the convening authority's action (the convening authority may extend this period for up to 30 days for good cause).



2. 
Withdrawal.  The accused may withdraw his case from appellate review any time before review is complete.



3.
Both waivers and withdrawals must be written, signed by the accused and counsel, state that counsel has explained the member's appellate rights and that the member understands them, and state that the accused is submitting the waiver or withdrawal voluntarily.  



4.
Waiver/withdrawal cannot be revoked.

C.
Review by a Judge Advocate.  Article 64, UCMJ; R.C.M. 1112; AFI 51-201, Section 11B.



1.
Required Review.  A judge advocate must review any of the following cases which resulted in conviction: 




a.
General courts‑martial where the accused has waived or withdrawn the case from appeal;




b.
Special courts‑martial where no BCD was adjudged or where confinement was less than one year or the accused has waived appeal or withdrawn the case from appeal;




c. 
All summary courts.


2.
No review is required in cases resulting in acquittal.



3.
The review is conducted by a judge advocate in the GCMCA/JA office.  AFI 51-201, para. 11.3.  



4.
Format.  




a.
Mandatory.  When a case requires GCMCA action or review, the review must address:





(1)
Whether the court had jurisdiction;





(2)
Whether each specification stated an offense under the UCMJ;





(3)
Whether the sentence was legal; and





(4) 
Each allegation of error submitted in writing by the accused.  




b.
Optional.  If the case must be forwarded to the GCM, the review must make a specific recommendation as to appropriate action and whether corrective action is necessary.



5.
If the review recommends corrective action, and the GCM declines to take that action or another action equally favorable to the accused, the case must be forwarded to TJAG for review pursuant to Article 69, UCMJ.


D.
Review by The Judge Advocate General (TJAG).  Article 69, UCMJ; R.C.M. 1201; AFI 51-201, Section 11C.



1.
Required Review.



a.
All general courts‑martial resulting in a conviction and sentence that the Air Force Court of Criminal Appeals is not required to review.  Article 69(a), UCMJ.  See para. IV.E. below. 




b.
All cases where the GCMCA declined to follow a recommendation for corrective action in the judge advocate review.  



2.
Process.   




a.
The appellant may submit matters for TJAG to consider.  The matters must arrive at AFLSA/JAJM on or before the thirtieth day after the date the convening authority approved the sentence unless the appellant can show good cause for failing to file within that time.  AFI 51-201, para. 11.5.1.




b.
TJAG may modify or set aside the findings, sentence, or both, reassess the sentence, or order rehearing.  In addition, he may certify the case to the Air Force Court of Criminal Appeals and direct the court to review it, even though the case would not otherwise be within the court's jurisdiction.



3.
Discretionary Review.   




a.
Article 69(b), UCMJ, permits appellants to apply for TJAG review in cases not previously reviewed by TJAG or the Air Force Court of Criminal Appeals.  The basis for the application must be newly discovered evidence, fraud upon the court, lack of jurisdiction, substantial prejudicial error, or sentence appropriateness.  These applications for relief must be filed within two years of the date the sentence was approved.  TJAG may also choose to review such cases sua sponte.




b.
TJAG may also consider petitions for new trial under Article 73.



4.
TJAG may vacate, modify, or set aside the findings or sentence or both, reassess the  sentence, or order a rehearing.  R.C.M. 1201(b)(3)(A).

E.
Review by the Air Force Court of Criminal Appeals.  Article 66, UCMJ; R.C.M. 1203; AFI 51-201, Section 11D. 


1.
Composition.  The court consists of 12 active duty and Air Force reserve appellate judges, usually colonels.  They may either hear cases in panels of 3 judges, or en banc, either sua sponte or at the request of a party.  By statute, the judges on the Air Force Court report directly to TJAG.



2.
Required Review.




a.
All cases in which the sentence includes death, dismissal, punitive discharge, or confinement for one year or more; and




b.
Any case certified to it by TJAG.  



3.
Discretionary Review.  The courts of criminal appeals also have discretion to decide extraordinary writs, including interlocutory appeals by the government and petitions for new trial in cases where the court has jurisdiction.  Articles 62 and 77, UCMJ.  See Nkosi v. Lowe, 38 M.J. 552 (A.F.C.M.R. 1993), for discussion of the military appellate court's extraordinary writs power.



4.
Questions of Fact.  The courts of criminal appeals are unique among appellate courts in that they have fact‑finding authority.  




“It may affirm only such findings of guilty and sentence or such part or amount of the sentence, as it finds correct in law and fact and determines, on the basis of the entire record, should be approved.  In considering the record, it may weigh the evidence, judge the credibility of witnesses, and determine controverted questions of fact, recognizing that the trial court saw and heard the witnesses.”  Article 66(c).




a.
The court may, of course, go only beyond the record of trial to determine facts by ordering a factfinding DuBay hearing.  For example, the Court may order additional factfinding via a DuBay hearing to decide issues related to a petition for new trial, jurisdiction, command influence, sanity, post‑trial matters, effective assistance of counsel, etc.




b. 
The court may also take judicial notice of facts and law.  See, e.g., United States v. Hilton, 29 M.J. 1036 (A.F.C.M.R. 1990), aff'd, 30 M.J. 118 (C.M.A. 1990).




c. 
A finding of fact by the court is a final ruling, because neither United States Court of Appeals for the Armed Forces nor the United States Supreme Court has the power to decide facts.



5. 
Questions of Law.  The courts of criminal appeals also have the authority to decide questions of law.  Such findings may be appealed to the United States Court of Appeals for the Armed Forces.  


6.
The court may affirm the findings and sentence, modify or set aside one or more finding, order rehearing, direct a fact‑finding (DuBay) hearing, or reassess sentence.  The court may specify issues not raised in the appellate briefs.  


F.
The United States Court of Appeals for the Armed Forces (USCAAF).  Article 67, UCMJ; R.C.M. 1204.  



1.
Composition.  The court consists of five civilian judges appointed by the President of the United States for 15-year terms.  The President is required to balance appointments between the political parties.  



2.
Required Review.  




a.
All cases including a sentence to death;




b.
All cases certified to it by the different service TJAGs;




c.
All cases reviewed by the service Courts of Appeals in which, upon petition of the accused and on good cause shown, the Court of Appeals for the Armed Forces, has granted a review. 



3. 
Unlike the courts of review, USCAAF does not have the authority to find facts.  It is limited to determining questions of law.


G.
Review by the United States Supreme Court.  Article 67a, UCMJ.  The Supreme Court has discretion to review by writ of certiorari any decision by the Court of Appeals for the Armed Forces.  An accused may petition the Supreme Court for a writ of certiorari.

H.
Appellate Counsel.  The government and all appellants are represented before the Courts of Criminal Appeals, the Court of Appeals for the Armed Forces, and the Supreme Court by military appellate counsel.  Appellate defense counsel are assigned to AFLSA/JAJA; appellate government counsel are assigned to AFLSA/JAJG.  Appellants may also be represented by civilian counsel at no cost to the government.  Appointment of military counsel is automatic, regardless of indigence.  Article 70, UCMJ; R.C.M. 1202.
NOTE:  The remainder of this outline is a JAJM Policy Letter, dated 1 July 2002

1 July 2002

MEMORANDUM FOR ALL STAFF JUDGE ADVOCATES

FROM:    AFLSA/JAJM

 112 Luke Avenue, Room 343

 Bolling AFB DC 20332-8000

SUBJECT:     Articles 57(a) and 58b, Uniform Code of Military Justice

To assist your offices when dealing with Articles 57(a) and 58b of the UCMJ, I have attached a comprehensive background paper setting forth the law and procedures that should be followed. This paper supercedes a previous background paper released by our office on 26 Feb 02. It addresses the distinctions between Articles 57(a) and 58b, including the deferral and waiver provisions under the respective Articles and the significant changes resulting from the court’s decision in United States v. Emminizer, 56 M.J. 441 (2002). If you have any questions concerning these issues, please contact our Policy and Precedent Branch or Appellate Records Branch, both at DSN 297-1539.

                                 [image: image1.png][, Colonel,




CRAIG A. SMITH, Col, USAF

Chief, Military Justice Division

Air Force Legal Services Agency

Attachment:

           a/s

BACKGROUND PAPER 

ON

ARTICLES 57(a) AND 58b, UCMJ

1.
This background paper provides comprehensive guidance on implementing the forfeiture provisions under Articles 57(a) and 58b, UCMJ.  It addresses the distinctions between Articles 57(a) and 58b and their provisions for deferring and waiving forfeitures, including how to determine dependency under Article 58b.  This paper also describes appropriate procedures for deferring and waiving forfeitures and sound practices to avoid post-trial processing issues in cases involving requests for deferral or waiver of forfeitures.  Finally, it addresses the application of these Articles to offenses committed prior to 1 April 1996.

2.
Distinctions between Articles 57(a) and 58b, UCMJ:  Articles 57(a) and 58b are separate and distinct statutory provisions.  They serve different purposes.  


a.
Article 57(a) mandates the effective date of any forfeiture of pay and allowances or reduction in grade that is included in the sentence of a court-martial.  It provides that adjudged forfeitures and an adjudged reduction in grade will take effect upon the convening authority’s action or 14 days after the sentence is adjudged, whichever occurs first.  There is no additional requirement under Article 57(a) for the sentence to include confinement or a punitive discharge.  Therefore, adjudged forfeitures and reductions should take effect on the date provided for in Article 57(a) even if there is no confinement or punitive discharge in the case.  


b.
Article 58b, on the other hand, requires forfeiture of pay and allowances due a member during qualified periods of confinement or parole.  The mandatory forfeitures (also known as required or automatic forfeitures) under this provision will only take effect if three conditions exist: 

(1) the adjudged sentence includes confinement for more than six months, or confinement for any period and a dishonorable or bad conduct discharge or dismissal; 

(2) the accused is in confinement or on parole; and 

(3) the accused is otherwise entitled to pay and allowances that are subject to mandatory forfeitures.  

Like adjudged forfeitures, mandatory forfeitures take effect on the date of action or 14 days after the sentence is adjudged, whichever occurs first.  The required pay and allowances forfeited in a general court-martial is all pay and allowances due the member, and the pay and allowances forfeited in a special court-martial is two-thirds of all pay due the member.  

3.
Deferral and Waiver Provisions under Articles 57(a) and 58b:  Special rules exist under Articles 57(a) and 58b by which a convening authority can permit the accused and/or the accused’s dependents to receive forfeitures that would otherwise have been lost under the provisions described above.  


a.
Article 57(a)(2) permits the convening authority to defer adjudged forfeitures and an adjudged reduction in grade from taking effect until action.  Article 58b(a)(1) expressly permits mandatory forfeitures to be deferred in the same manner as provided in Article 57(a).  If a reduction in grade is deferred in conjunction with a deferral of forfeitures, the pay will often be considerably higher than the pay that would be available at the reduced grade  (i.e., E-1).  To have adjudged and, if applicable, mandatory forfeitures deferred, the accused must submit a written request.  The accused pay will not stop if the convening authority approves a deferment of both adjudged and mandatory forfeitures, or approves a deferment of only adjudged forfeitures when there are no mandatory forfeitures.  The convening authority may also rescind a deferment at any time.  The accused’s dependents do not receive deferred forfeitures, but see the waiver provision of Article 58b, discussed below.


b.
Article 58b contains provisions permitting a waiver of mandatory forfeitures.  A waiver of mandatory forfeitures is separate and distinct from a deferral and different rules apply:

(1)  Mandatory forfeitures can only be waived in cases where an accused has dependents and the waived forfeitures must be paid to the dependents (see paragraph 6 below for dependency determinations). 

(2) Mandatory forfeitures can only be waived by the convening authority for a period not exceeding six months or the period of confinement if less than six months.

(3) Waived forfeitures cannot be applied beyond the member's expiration of term of service (ETS) since there is no pay entitlement.  

(4) The accused does not have to apply for a waiver of mandatory forfeitures; the convening authority may waive mandatory forfeitures on his or her own initiative.  

(5) The convening authority can waive mandatory forfeitures either before taking action or when taking action on the case.  The waiver can be retroactive, designated to begin on a date 14 days after the sentence is adjudged.  

(6) Adjudged forfeitures take priority over (or “trump”) mandatory forfeitures.  Therefore, the convening authority must defer, suspend, mitigate or disapprove all or part of adjudged forfeitures in order to waive a corresponding amount of mandatory forfeitures.  Put another way, mandatory forfeitures can be waived for the benefit of the accused’s dependents only to the extent adjudged forfeitures are not in effect.  See United States v. Emminizer, 56 M.J. 441 (2002) (overruling United States v. Owen, 50 M.J. 629 (A.F. Ct. Crim. App. 1998)).


c.  A convening authority can defer mandatory forfeitures (and any adjudged forfeitures) until action and then waive mandatory forfeitures for a period not to exceed 6 months.  A combination of deferral and waiver can maximize the pay and allowances going to the accused and his or her family, if this is the convening authority’s desire in the case.  

4. U.S. v. Emminizer:  Before advising a convening authority on what action to take, a thorough understanding of U.S. v. Emminizer is required.


a.  A general court-martial sentenced SPC Emminizer to a BCD, confinement for 18 months, forfeiture of all pay and allowances and reduction to E-1.  In clemency, SPC Emminizer requested a waiver of forfeitures for the benefit of his young son.  The staff judge advocate advised the convening authority that in order to grant the waiver, he would have to disapprove the adjudged forfeitures.  The convening authority denied the waiver request.  The Court found this recommendation correct but incomplete.  “First, he also should have stated that if the convening authority modified or suspended the adjudged forfeitures, he could then waive the resultant mandatory forfeitures.”  56 M.J. at 445.  The Court surmised that the convening authority might have denied the request because he may not have wanted to disapprove the entire eighteen-month period of adjudged forfeitures.  “The SJA should have advised the convening authority that compensation for dependents under the waiver authority may be paid only for a transitional six-month period, and that the convening authority could grant appellant’s request by suspending adjudged forfeitures for six months, and then waiving the resulting mandatory forfeitures for the six-month period.” Id.  


b.  The first lesson of Emminizer is that if the SJA prepares a legal review of a waiver request, it must correctly state the convening authority’s options.  Before action, a convening authority may waive mandatory forfeitures to the extent adjudged forfeitures are deferred or are otherwise not in effect.  At action, not only may the convening authority disapprove adjudged forfeitures in order to waive a corresponding amount of mandatory forfeitures, the convening authority may mitigate or suspend them.   


c.  A suspension of a sentence is a probationary period during which time the suspended part of an approved sentence is not executed.  Upon successful completion of the probationary period, the suspended part of the sentence is remitted.  According to Emminizer, to make mandatory forfeitures available to be waived for the accused’s dependents, part of a sentence to adjudged forfeitures can be suspended.  The suspension would need to be no longer than six months, as that is the maximum period mandatory forfeitures may be waived.  At the end of the suspension period, the suspended forfeitures would be remitted, unless they are sooner vacated.  (If the accused violates a condition of the suspension, a hearing is required to vacate a suspended sentence.  See RCM 1109.)  Each month after the suspension period, the unsuspended adjudged forfeitures, approved and executed in the convening authority’s action, would begin to be collected.


d.  The simplest way to make adjudged forfeitures not take effect, so that the maximum amount of mandatory forfeitures can be waived, is to disapprove adjudged forfeitures at action.  Before action, the only way for the convening authority to stop adjudged forfeitures from taking effect is to defer them.  Remember, however, the convening authority cannot approve a deferment without a request from the accused.

5.
Mechanics of Deferring and Waiving Forfeitures:  Attachment 1 provides a concise table explaining the relationship between adjudged and mandatory forfeitures from the date sentence is adjudged until the end of the forfeiture period.  Attachment 2 provides examples of the interplay between adjudged and mandatory forfeitures.  To assist in drafting the convening authority’s action on the sentence, see Attachment 3.  The following guidance is provided to further assist you in the implementation of Articles 57(a) and 58b.


a.
If an accused requests a deferral of a reduction in grade and/or a forfeiture of pay and allowances until action is taken, the convening authority may approve the request, in full or in part, or may disapprove the request.  The accused’s deferral request should specify whether a request for deferred forfeitures is for adjudged or mandatory forfeitures, or both.  If it is unclear, the convening authority may treat it as a request for deferral of both.  The convening authority’s action on the request should be reflected in a signed and dated document.  The terms of approved deferrals must also be reported in a 14-day priority message in accordance with Figure 9.2 in AFI 51-201 and must be reported in the action the convening authority ultimately takes on the case.  A deferral of forfeitures may be for adjudged forfeitures, mandatory forfeitures, or both, and for all pay and allowances to which the accused is entitled or a lesser sum.  Remember, mandatory forfeitures apply only up to the jurisdictional limit of the court-martial: forfeiture of all pay and allowances for a general court-martial, and forfeiture of two-thirds pay per month for one year for a special court-martial.  


b.
In cases where mandatory forfeitures are being waived, whether before or in the action, the approved waiver should express the amount being approved in dollar amounts per month.  The exception to this is when the waiver is for total pay and allowances in a general court-martial or two-thirds pay in a special court-martial.  Approved requests must also identify the dependents that will receive the waived forfeitures.  Remember that mandatory forfeitures can only be waived to eligible dependents of an accused.  If payments are made to an ex-spouse or other person on behalf of minor dependents, confirmation that the designated payee is the appointed guardian or custodian of the minor dependents will be required.  When mandatory forfeitures are waived before action, the convening authority should reflect this action in a signed and dated document.  Such a waiver of forfeitures should also be reported in the 14-day priority message in accordance with AFI 51-201 and in the action the convening authority ultimately takes on the case.


c.
When addressing waiver of mandatory forfeitures, you can contact the local accounting and finance office to determine the accused’s entitlements and the actual amount of pay and allowances the accused and/or the accused’s dependents are entitled to receive.  A number of factors can impact these entitlements.  For example, in most cases, the accused will lose BAS upon entering confinement.  Therefore, the convening authority cannot give the accused’s family a sum that would require payment of part of the BAS.  You also need to be aware of the fact that federal and state taxes will be withheld from any payments of deferred or waived forfeitures.  Therefore, if the convening authority wants the accused’s family to receive a certain amount of money, the amount of taxes will have to be factored into the decision.  In addition, a reduction in grade, unless not approved in the action, may significantly lower the amount of the accused’s pay that is eligible for waiver.  Also, a spouse who is also a military dependent can receive only waived forfeiture of pay, not pay and allowances.  Finally, remember there will not be any forfeitures to waive if the accused goes beyond his or her ETS. 

6.
Dependency Determinations under Article 58b:  When addressing waivers of mandatory forfeitures under Article 58b, UCMJ, an issue may arise as to whether a person qualifies as a dependent.  


a.
RCM 1101(d)(3) provides, for the purpose of waiving forfeitures, a dependent means any person qualifying as a dependent under 37 U.S.C. §401.  This statute identifies four categories of dependents.  The first category is the spouse of the member.  The second category is an unmarried child of the member under 21 years of age, including an adopted or stepchild.  In addition, special rules permit a child under 23 years of age to be a dependent if enrolled as a full-time student and a child over 21 years of age to be a dependent if incapable of self-support due to mental or physical incapacity.  However, in both of these cases, the member must provide more than one-half of the child’s support.  The third category is the parent of the member, provided additional dependency requirements are met, including the member providing over one-half of the parent’s support.  Parents includes natural parents, stepparents, and adoptive parents of the member or the member’s spouse; and any other person who stood in loco parentis to the member for a continuous 5 year period before the member became 21 years of age.  The final category is an unmarried person placed in legal custody of the member as a result of a court order for a period of at least 12 months.  This category of persons, known as wards, must depend on the member for over one-half of their support and must meet numerous other criteria set forth in the statute.  


b.
Sufficient evidence of dependency is required to support an Article 58b waiver and the nature of this evidence will depend on the status of the dependent.  For example, dependency status for a spouse and/or child may be established by their enrollment in DEERS or by other competent evidence, such as a marriage certificate for a spouse or a birth certificate or court order establishing paternity and/or child support obligations for a child.  Dependency determinations for a child over 21 years of age, parents, or a ward are more complex since they can only be a dependent if the military sponsor provides more than one-half of their support.  Since this involves a thorough determination by DFAS, any order waiving required forfeitures for the benefit of one of these dependents should require an “approval letter” of dependency from DFAS.  The accused, or other party requesting the waiver, should provide a copy of the DFAS “approval letter” with any request to waive mandatory forfeitures.  If an accused has failed to qualify or was unable to qualify the person as a dependent with DFAS, there will normally be insufficient evidence of dependency to support an Article 58b waiver of mandatory forfeitures. 

7.
Service of Legal Reviews on the Accused:  The AFCCA has addressed whether an SJA’s legal advice to a convening authority regarding requests for deferral or waiver of forfeitures must be served upon the accused with an opportunity to respond.  The answer depends on whether the request is for deferral or waiver of forfeitures.  In either case, legal offices should process requests promptly.


a.
Article 57(a) deferral of forfeiture requests.  In United States v. Key, 55 M.J. 537 (A.F. Ct. Crim. App. 2001), the Court held that an SJA review of a request for deferral of forfeitures does not need to be served on the defense for comment prior to submission to the convening authority.  The Court compared such a request to a request for deferral of a sentence to confinement, for which no SJA recommendation is required and, historically, the SJA review of the request is not served on the accused.  CAAF granted review of Key on 2 Oct 01 and heard oral arguments on 6 Feb 02.  


b.
Article 58b waiver of forfeiture requests.  In United States v. Spears, 48 M.J. 768 (A.F. Ct. Crim. App. 1998), the Court considered whether a legal review of a request for a waiver of forfeitures must be served on the defense prior to submission to the convening authority.  The Court noted that SJAs are not required to prepare legal reviews for requests for waiver of automatic forfeitures.  To begin its analysis, the Court chose to treat the request for waiver of forfeitures as a clemency request.  The Court then cautioned that care must be exercised when the request for waiver of forfeitures is addressed before the record is completed.  If the review contains anything that is not included in the accused’s request, it will be clearly outside the record because no record exists.  Spears set this basic approach: any legal review prepared by the SJA for the convening authority prior to completion of the SJAR should be attached to the SJAR and should become part of the completed record of trial, and any legal review that may be prepared after the SJAR should be treated as an addendum to the SJAR and served on the accused for comment.  The lesson from Spears is, as a general rule, if the legal review contains new matter, serve it on the accused before submission to the convening authority and include it in the completed record of trial.   

8.
Application of Article 57(a) and 58b to cases with offenses committed prior to 1 April 1996:  For cases in which all of the offenses occurred before 1 April 1996, U.S. Court of Appeals for the Armed Forces, in United States v. Gorski, 47 M.J. 370 (1997), held these provisions operate in violation of the ex post facto clause of the Constitution with respect to any individual tried for offenses committed before 1 April 1996, the effective date of Articles 57(a) and 58b.  This issue will rarely be encountered because Article 43 provides a five-year statute of limitations for most offenses.  However, for cases that are affected by the Gorski decision, any forfeitures collected pursuant to Article 58b (mandatory forfeitures); Article 57(a)(1)(A) (adjudged forfeitures taken prior to convening authority action); and/or any pay and allowances withheld due to a reduction in grade pursuant to Article 57(a)(1)(A) (reduction in grade prior to convening authority action), are without legal effect and will be restored.  As for straddle cases (those involving offense(s) committed both before and after 1 April 1996), the Court, in United States v. Carter, 49 M.J. 392 (1998), applied unitary sentencing principles and held the decision in Gorski did not apply to those cases where the maximum sentence for any or all offenses committed on or after 1 April 1996 would have activated the mandatory forfeitures required under Article 58b. 

9.
In conclusion, we hope this paper clarifies this complex area of the law.  If you have any questions concerning this matter, please contact the Policy and Precedent Branch or Appellate Records Branch, AFLSA/JAJM, at DSN 297-1539.

Attachment 1

	Chapter 1  ARTICLE 57(a) and 58b, UCMJ



	FORFEITURE PERIOD
	ADJUDGED FORFEITURES

(AF)
	MANDATORY FORFEITURES 

(MF) (See Note 1)

	DATE SENTENCE ADJUDGED TO 14 DAYS AFTER SENTENCE ADJUDGED
	Not in effect.  Accused continues to be paid unless post ETS
	Not in effect.  Accused continues to be paid unless post ETS

	14 DAYS AFTER THE DATE ON WHICH THE SENTENCE IS ADJUDGED TO ACTION
	In effect, except for any portion the CA defers.

(See Note 2)
	In effect, except for any portion the CA defers (See Note 2), and/or waives and directs payment to the accused’s qualifying dependents.

(See Notes 3 & 4)

	ACTION TO END OF FORFEITURE PERIOD
	The amount the CA approves is still in effect.  The CA may approve, disapprove, commute or suspend the AF in whole or in part.
	Still in effect, except any portion the CA waives or has waived.

(See Notes 4 & 5)

	Note 1:  Mandatory forfeitures (MF) only apply when three conditions exist: (1) the accused’s sentence includes confinement for more than 6 months or death; or confinement and a punitive discharge; (2) the accused is in confinement or on parole; and (3) the accused is otherwise entitled to pay and allowances that are subject to MF.  For example, the accused is not entitled to pay and allowances after ETS.  Also, the amount subject to MF is reduced by the amount of AF.  In the case of a general court-martial, MF apply to all pay and allowances due that member during the period of confinement and parole; and in the case of a special court-martial, two-thirds of all pay during such period.

Note 2:  If the accused applies for deferment, the CA may defer all or a portion of the AF and/or MF 14 days after the date on which the sentence was adjudged until the convening authority takes action.  The accused should specify whether the deferment requested is for AF, MF, or both (a request for deferment of forfeitures in general is considered a request for both).  If a deferment is approved, the accused will be paid a sum equal to the pay and allowances to which entitled, minus any amounts forfeited (AF and/or MF not deferred).  The CA may rescind a deferment (AF and/or MF) at any time.  

Note 3:  The CA may waive available MF with or without a request from the accused.  The CA may waive MF to the extent that the accused is entitled to pay and allowances (see note 1 above).  As an example, if the accused has total forfeitures and does not request deferment, there is no pay subject to MF that can be waived until action.  See US v. Emminizer, 56 M.J. 441 (2002).

Note 4:  MF may be waived until the earlier of:  1) a period not to exceed 6 months; 2) the accused’s release from confinement; or 3) the last day the accused is otherwise entitled to pay and allowances (see note 1 above).

Note 5:  At action, the CA may waive all or portion of the MF (if previously waived, waiver is memorialized in the action) for the benefit of the dependents.  If the adjudged sentence includes forfeitures, the amount of MF that may be waived is the difference between the amount of AF and the amount subject to MF.  The CA may disapprove, commute or suspend all or a portion of the AF to increase the amount of MF available for the CA to waive. The CA may retroactively waive MF, starting 14 days after the date on which the sentence was adjudged.


Attachment 2

Interplay between Adjudged Forfeitures and Mandatory Forfeitures:    The following is a step-by-step description of how adjudged and mandatory forfeitures take effect.  

1.  For fourteen days after sentence is announced, an accused will continue to receive any pay and allowances to which he or she is otherwise entitled.  After fourteen days, if the sentence includes adjudged forfeitures, the accused will forfeit the adjudged amount.  Only if the accused is entitled to receive any pay and allowances after the adjudged forfeitures have come into effect will mandatory forfeitures take effect, if applicable.  The adjudged forfeitures will continue until the prescribed time period has ended.  Mandatory forfeitures will continue until the earlier of 1) the accused’s release from confinement (without parole), 2) the end of the accused’s entitlement to pay and allowances, or 3) the sentence no longer requires mandatory forfeitures (i.e., the convening authority approves a sentence which does not trigger mandatory forfeitures).

2.  In the examples that follow, assume the accused is entitled to receive $1400 per month in pay and allowances.  A general court-martial sentence includes a bad conduct discharge, 8 months confinement and forfeiture of $500 per month for 3 months.  


a.  The accused is immediately entered into confinement and requests no deferrals.  After fourteen days, the accused will forfeit $500 per month based on the adjudged forfeitures (Article 57(a)).  However, the accused will also forfeit the remaining $900 per month to which he was otherwise entitled based on the mandatory forfeitures (Article 58b).  After 3 months, when the time period for the adjudged forfeitures has expired, the accused will forfeit the entire $1400 per month based on the mandatory forfeitures.  The accused will continue to forfeit $1400 per month until he is released from confinement and not placed on parole, which will probably be after a total of 6 months and 20 days (8 months minus 40 days for good time).  The mandatory forfeitures will also end if the accused reaches his ETS while in confinement.  If the convening authority ultimately approves a sentence that does not require mandatory forfeitures, e.g., 5 months confinement and no BCD, no more mandatory forfeitures will be taken.  (The accused should be reimbursed for any mandatory forfeitures collected.)  


b.  While both adjudged and mandatory forfeitures may be deferred, only mandatory forfeitures may be waived.  The accused may not have any pay or allowances subject to mandatory forfeiture (and therefore able to be waived) if all pay and allowances are already being forfeited as a result of adjudged forfeitures.  As a result, if the convening authority wants to waive some amount of mandatory forfeitures and direct payment to the accused’s dependents, a corresponding amount of adjudged forfeitures must not be in effect.  The convening authority’s options depend on the stage of the post-trial processing.  



(1)  After 14 days, the adjudged forfeiture of $500 per month and the mandatory forfeiture of $900 per month will take effect.   At this point, the convening authority may waive only the mandatory forfeiture of $900 per month.



(2)  Before action, adjudged forfeitures may be deferred until action.  To use the previous example, if the accused requests a deferral of the adjudged forfeitures of $500 per month, and the convening authority grants the deferral, the adjudged forfeitures are no longer in effect.  At the same time, mandatory forfeitures become effective and require a forfeiture of $1400 per month (the deferred $500 per month of adjudged forfeitures and the $900 per month already subject to mandatory forfeitures).  Now, at least until action, the convening authority may waive $1400 for the benefit of the accused’s dependents for up to six months.  



(3)  Because deferrals end at action, in our example the convening authority somehow must do something to the adjudged forfeitures in order to continue to waive mandatory forfeitures.  The convening authority may disapprove or suspend all or a portion of the adjudged forfeitures, making that amount subject to mandatory forfeitures and, therefore, available to be waived.  Also, the convening authority may mitigate the adjudged forfeitures to another form of punishment, e.g., a reprimand, as long as the severity of the punishment is not increased.  The convening authority may then waive any pay and allowances no longer subject to adjudged forfeitures.  NOTE:  The convening authority has these same options even if he or she does not defer mandatory forfeitures, but wants to waive them at action.

Attachment 3

SAMPLE LANGUAGE TO INCLUDE IN CONVENING AUTHORITY’S INITIAL ACTION

Disapproval of All Adjudged Forfeitures:

In the case of (RANK) (NAME) (SSN), United States Air Force, (unit), only so much of the sentence as provides for a bad conduct discharge, confinement for ___ ([month(s)] [year(s)]), and reduction to the grade of ____ is approved and, except for the bad conduct discharge, will be executed.  [Note:  No reference to any adjudged forfeitures.]

Disapproval of a Portion of Adjudged Forfeitures:

In the case of (RANK) (NAME) (SSN), United States Air Force, (unit), only so much of the sentence as provides for a bad conduct discharge, confinement for ___ ([month(s)] [year(s)]), forfeiture of $___ pay per month for ___ ([month(s)] [year(s)]), and reduction to the grade of ____ is approved and, except for the bad conduct discharge, will be executed.  [Note: The approved forfeitures are less than the adjudged forfeitures in amount, length, or both.]

Mitigation of All Adjudged Forfeitures:

In the case of (RANK) (NAME) (SSN), United States Air Force, (unit), so much of the sentence extending to forfeiture of (total pay and allowances) ([two-thirds] [$___] pay per month for ___ [month(s)] [year(s)]) is changed to a reprimand.  The sentence as changed to a bad conduct discharge, confinement for ___ ([month(s)] [year(s)]), reduction to the grade of ____, and a reprimand is approved and, except for the bad conduct discharge, will be executed.  [Note:  The adjudged sentence did not include a reprimand.  Also, the language of the reprimand must be included in the convening authority’s action.]

Suspension of Entire Period of Adjudged Forfeitures: 

In the case of (RANK) (NAME) (SSN), United States Air Force, (unit), the sentence is approved and, except for the bad conduct discharge will be executed, but the execution of that part of the sentence extending to forfeiture of (total pay and allowances) ([two-thirds] [$____] pay per month for ____ [month(s)] [year(s)]) is suspended for ___ ([month(s)] [year(s)]), at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.

Suspension of Six Months of Adjudged Forfeitures for Six Months:

In the case of (RANK) (NAME) (SSN), United States Air Force, (unit), the sentence is approved and, except for the bad conduct discharge will be executed, but the execution of the first six months of that part of the sentence extending to forfeiture of (total pay and allowances) ([two-thirds] [$___] pay per month for ___ [month(s)] [year(s)]) is suspended for six months, at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.  The collection of the remaining ___ ([month(s)] [year(s)]) of forfeiture of (total pay and allowances) ([two-thirds] [$___] pay per month for ___ [month(s)] [year(s)]) will begin at the end of the period of suspension, or sooner if the suspension is vacated.  [Note:  This language is based on the scenario contemplated in Emminizer.  To our knowledge, it has not been tested at the appellate level.]

Deferral of Adjudged and Mandatory Forfeitures:
Pursuant to Articles 57, Section (a)(2), and 58b, Section (a)(1), Uniform Code of Military Justice, (all) ($____pay per month) of the adjudged forfeitures and (all) ($____pay per month) of the mandatory forfeitures were deferred ([14 days from the date sentence was adjudged] [from _____- insert other date prior to action]) until ([the date of this action] [______ - specify an earlier date]).
Deferral of Adjudged Forfeitures Only:
Pursuant to Article 57, Section (a)(2), Uniform Code of Military Justice, (all) ($____pay per month) of the adjudged forfeitures were deferred ([14 days from the date sentence was adjudged] [from _____- insert other date prior to action]) until ([the date of this action] [______ - specify an earlier date]).

Deferral of Mandatory Forfeitures Only:


Pursuant to Articles 57, Section (a)(2), and 58b, Section (a)(1), Uniform Code of Military Justice, (all) ($____pay per month) of the mandatory forfeitures were deferred ([14 days from the date sentence was adjudged] [from _____- insert other date prior to action]) until ([the date of this action] [______ - specify an earlier date]).

Waived Forfeitures to Begin at Action or on an Earlier Date:

Pursuant to Article 58b, Section (b), Uniform Code of Military Justice, (all) ($____pay per month) of the mandatory forfeitures are waived for a period of ___ months [Note: no more than 6 months] or release from confinement (if applicable: or expiration of term of service), whichever is sooner, with the waiver commencing on ([the date of this action] [______ - specify an earlier date if the waiver is retroactive]).  The (total pay and allowances) ([two-thirds] [$___] pay  per month) is directed to be paid to ([__________, spouse of the accused, for the benefit of ([herself] [himself]) and the accused’s ___ dependent children]  [__________, legal guardian of ________, for the benefit of the accused’s dependent, ________]).

Waived Forfeitures Granted on an Earlier Date and Memorialized in the Action:

Pursuant to Article 58b, Section (b), Uniform Code of Military Justice, (all) ($____pay per month) of the mandatory forfeitures were waived for a period of ___ months [Note: no more than 6 months] or release from confinement (if applicable: or expiration of term of service), whichever is sooner, ([from 14 days after sentence was adjudged] [from _____- insert other date prior to action]).  The (total pay and allowances) ([two-thirds] [$____ ] pay per month) was directed to be paid to ([__________, spouse of the accused, for the benefit of ([herself] [himself]) and the accused’s ___ dependent children] [__________, legal guardian of ________, for the benefit of the accused’s dependent, _________]).

NOTE:  Be sure to include language designating confinement and language directing excess leave.

SAMPLE CONVENING AUTHORITY ACTIONS

1.  The adjudged sentence from a general court-martial is a bad conduct discharge, confinement for 10 months, total forfeitures, and reduction to E-1.

Upon the Accused’s request, on 18 October 2002 (30 days after the sentence was adjudged) the convening authority approved a deferral of both adjudged and mandatory forfeitures until 30 October 2002.  

The convening authority wants to disapprove all of the adjudged forfeitures in order to waive all mandatory forfeitures for the benefit of the accused’s wife, to begin at action and last as long as possible.  The Accused’s ETS is 5 months after action.

In the case of AIRMAN FIRST CLASS PAUL A. BREADWINNER, 123-45-6789, United States Air Force, 2nd Airlift Squadron, only so much of the sentence as provides for a bad conduct discharge, confinement for 10 months and reduction to the grade of airman basic is approved and, except for the bad conduct discharge, will be executed.  Pursuant to Articles 57, Section (a)(2), and 58b, Section (a)(1), Uniform Code of Military Justice, all of the adjudged forfeitures and all of the mandatory forfeitures were deferred from 18 October 2002 until 30 October 2002.  Pursuant to Article 58b, Section (b), Uniform Code of Military Justice, all of the mandatory forfeitures are waived for a period of 6 months, or release from confinement, or expiration of term of service, whichever is sooner, with the waiver commencing on the date of this action.  The total pay and allowances is directed to be paid to Fifi Breadwinner, spouse of the accused, for the benefit of herself.  [Add confinement and excess leave language, as applicable.]

2.  The adjudged sentence from a general court-martial is a bad conduct discharge, confinement for 8 months, forfeiture $500 per month for 8 months, and reduction to E-1.

Upon the Accused’s request, 14 days after the sentence was adjudged the convening authority approved deferral of mandatory forfeitures until action.  The Accused’s ETS is in 2 years.  

The convening authority wants to suspend all the adjudged forfeitures.  She also wants to waive $500 per month of the resulting mandatory forfeitures for six months, to be paid to the guardian of the accused’s son.  

In the case of AIRMAN FIRST CLASS PAUL A. BREADWINNER, 123-45-6789, United States Air Force, 2nd Airlift Squadron, the sentence is approved and, except for the bad conduct discharge will be executed, but the execution of that part of the sentence extending to forfeiture of $500 pay per month for 8 months is suspended for 6 months, at which time, unless the suspension is sooner vacated, the suspended part of the sentence will be remitted without further action.  Pursuant to Articles 57, Section (a)(2), and 58b, Section (a)(1), Uniform Code of Military Justice, $500 pay per month of the mandatory forfeitures were deferred 14 days from the date sentence was adjudged until the date of this action.  Pursuant to Article 58b, Section (b), Uniform Code of Military Justice, $500 pay per month of the mandatory forfeitures are waived for a period of 6 months or release from confinement, whichever is sooner, with the waiver commencing on the date of this action.  The $500 pay per month is directed to be paid to Joseph Goodman, legal guardian of David Breadwinner, for the benefit of the accused’s dependent, David Breadwinner.  [Add confinement and excess leave language, as applicable.]

3.  The adjudged sentence from a special court-martial is a bad conduct discharge, confinement for 3 months, hard labor without confinement for 3 months, forfeiture two-thirds pay per month for 3 months, and reduction to E-1.  The Accused’s ETS is in 3 years.  

Upon the Accused’s request, 14 days after the sentence was adjudged the convening authority approved deferral of all adjudged forfeitures until action and waiver of all mandatory forfeitures for six months or until release from confinement, whichever is sooner.  The mandatory forfeitures are directed to be paid to the accused’s wife and children. 

The convening authority doesn’t want to disapprove all the adjudged forfeitures, but wants to mitigate it to a lesser form of punishment—a reprimand.  

In the case of AIRMAN FIRST CLASS PAUL A. BREADWINNER, 123-45-6789, United States Air Force, 2nd Airlift Squadron, so much of the sentence extending to forfeiture of two-thirds pay per month for 3 months is changed to a reprimand.  The sentence as changed to a bad conduct discharge, confinement for 3 months, hard labor without confinement for 3 months, reduction to the grade of airman basic, and a reprimand is approved and, except for the bad conduct discharge, will be executed.  Pursuant to Article 57, Section (a)(2), Uniform Code of Military Justice, all of the adjudged forfeitures were deferred 14 days from the date sentence was adjudged until the date of this action.  Pursuant to Article 58b, Section (b), Uniform Code of Military Justice, all of the mandatory forfeitures were waived for a period of 6 months or release from confinement, whichever is sooner, from 14 days after sentence was adjudged.  The two-thirds pay per month was directed to be paid to Fifi Breadwinner, spouse of the accused, for the benefit of herself and the accused’s two dependent children.  [Add confinement and excess leave language, as applicable.]

You are hereby reprimanded.  I expect your future conduct will be a model of integrity and decorum.  Nothing less will be tolerated.  
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