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SAMPLES OF BEHAVIOR
1.  Describe R.C.M. 802 conferences and Article 39(a) sessions, who can request them, and their functions.

2.  Explain the significance of arraignment to the court-martial.

3.  Summarize the burdens of proof as it applies to special defenses.

4.  Describe the standard for granting a Motion for Finding of Not Guilty.

5.  Give examples of proper and improper arguments on findings.

6.  Explain the different types of instructions.

7.  Understand the procedures for deliberations and voting during findings.
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INTRODUCTION:  This chapter focuses on procedures and actions taken by the courtroom “players” (trial counsel, defense counsel, military judge, and the members) from the service of referred charges on the accused through announcement of findings.  This chapter ends before the sentencing portion of a court-martial begins.  

I.  
PRETRIAL MATTERS


A.  
Service of Charges (Article 35, Uniform Code of Military Justice (UCMJ); Rules for Courts-Martial (R.C.M.) 602)  



1.  
Trial counsel shall cause a copy of charges referred to trial to be served on the accused. 



2.  
In peace time, no person may, over objection, be brought to trial, including Article 39(a) sessions, less that 3 days after service of charges on an accused for a special court-martial, or less than 5 days for a general court-martial.  United States v. Oakley, 33 M.J. 27 (C.M.A. 1991).   This time may be waived by the accused.  See DA PAM 27-9, para. 2-7-1.



3.  
In computing the number of days between service of charges and trial date, date of  service of charges and date of trial are excluded, holidays and Sundays are included.  (Presumably, and by custom, Saturdays are also included).



4.  
Service must be made upon an accused directly, not through counsel.



5.  
Before or upon service of charges, the SJA or trial counsel will provide defense counsel with a copy of the charge sheet, the commander’s transmittal with attachments (personal data sheet and reports of investigation), convening order(s), and any evidence favorable to the defense pursuant to R.C.M. 701(a)(6).  See the Uniform Rules of Practice Before Air Force Courts-Martial (Uniform Rules) 3.2(A).


B.  
Changes to Charges (R.C.M. 603)



1.  
Minor changes.




a.
Defined:  Those changes that do not add a party, offense, or substantial matter not fairly included in those previously preferred or that are not likely to mislead the accused as to the offenses charged.  




b.  
Before Arraignment:  Minor changes may be made to charges before arraignment by any person forwarding, acting upon, or prosecuting charges on behalf of the United States.   




c.  
After Arraignment:  Minor changes that will not prejudice a substantial right of the accused may be made after arraignment but before findings are announced by any party upon motion and approval by the military judge.  In United States v. Brown, 34 M.J. 105 (1992), the court held that where the date charged included “on or about” and where time was not of the essence with respect to the offense, a post-arraignment amendment changing the date by seven days was proper in that it was a minor change.  See also United States v. Dyer, 5 M.J. 643 (A.F.C.M.R. 1978). 



2.  
Major changes may not be made over the objection of the accused unless the affected charge or specification is preferred anew.  For example, in United States v. Smith, 49 M.J. 269 (1998), an amendment was made to the specification changing “property of the United States Air Force” to “military property.”  Because alleging and proving “military property” would enhance the maximum punishment, the court held that this amendment concerned a substantial matter and was, therefore, a major change.  See United States v. Smith, 49 M.J. 269 (1998).



3.  
Changes are made by lining out the incorrect language and/or inserting the correct language by hand and are initialed by the party making the change.



4.  
Practice Tip:  Many times the pay data is incorrect on the charge sheet because of the annual pay raise or because the accused’s has reached a pay increase based upon his number of years in service.


C.  
Withdrawal of Charges (R.C.M. 604).  Only the convening or a superior authority may cause charges to be withdrawn.  This may be done for any reason and must be done before findings are announced.  AFI 51-201, para.s 4.8 and 8.12.  Practice Tip:  Once the convening authority has authorized withdrawal, the trial counsel should strike through that charge and/or specification and re-number the remaining charges and/or specifications.  


D.  
R.C.M. 802 Conferences (R.C.M. 802; Uniform Rules 3.6)



1.  
Convened by the military judge any time after referral.




a.  
Before trial; 




b.  
During trial; or




c.  
Upon party request, or sua sponte.



2.  
Purpose.  R.C.M. 802(a).




a.  
Inform judge of anticipated issues.




b.  
Resolve uncontested matters.  




c.  
Discuss scheduling or administrative matters.




d.  
May NOT litigate contested issues.  United States v. Garcia, 24 M.J. 518 (A.F.C.M.R. 1987).



3.   No prescribed place or method; may be conducted by telephone or may be in person. 



4.   Not recorded, but matters agreed upon at the R.C.M. 802 conference are stated for the record either orally or in writing.  R.C.M. 802(b).   See United States v. Curtis, 44 M.J. 106 (1996).



5.  
The accused’s presence is neither required nor prohibited; in practice, the accused does not usually attend.  R.C.M. 802(d). 



6.  
No admissions made by accused or defense counsel at the R.C.M. 802 conference may be used against the accused unless reduced to writing and signed by the accused and defense counsel.  R.C.M. 802(e).

II.  Article 39(a) SESSIONS  (Article 39(a), UCMJ; R.C.M. 803)


A.  
Generally



1.
Often called “39a sessions.” 




a.  
In-court hearing held outside the presence of the court members.





(1)  Conducted in the presence of the accused, defense counsel, and trial counsel.





(2)  Necessarily requires the presence of the military judge and the court reporter; the bailiff is also normally present.




b.  
Recorded verbatim.



2.  
May be held:




a.  
Before and after assembly of the court-martial;




b.  
When authorized by the Rules for Court-Martial;




c.  
After adjournment; and, 




d.  
Before action is taken by the convening authority.  See MJDB, Chapter 13.



3.  
May not be held earlier than 3 days after service of charges for a special court, or 5 days after service of charges for a general court.  See para. I.A.2. above.



4.  
Purpose.  (List is not exhaustive.)




a.  
To conduct an inquiry into the accused’s rights to counsel.  Article 38(b), UCMJ; R.C.M. 506; DA PAM 27-9, para. 2-1-1.





(1)  Detailed defense counsel.  The detailed defense counsel is usually the area defense counsel and perhaps a circuit defense counsel, which are detailed by the Chief Circuit Defense Counsel of the circuit.  R.C.M. 506(a); AFI 51-201, para 5.2.1.1.





(2)  Individual Military Defense Counsel (IMDC), if the person requested is “reasonably available...”  The accused may make an IMDC request for a specific person to represent him at trial.  






(a)  R.C.M. 506(b)(1) and AFI 51-201, para. 5.3, set forth the special rules on  “reasonable availability” of certain JAGs for IMDC requests.   






(b)  If the IMDC request is granted, the accused loses his right to keep his detailed defense counsel unless the detailing authority, upon accused’s request, allows the detailed counsel to remain.  R.C.M. 506(b)(3).  





(3)  Civilian counsel.  Article 38(b), UCMJ; R.C.M. 506(a).   If the accused retains civilian counsel, he must do so at no expense to the government.   





(4)  Pro se representation.  The military judge has no duty to advise the accused of the right to pro se representation unless the accused first expresses a desire.  However, once the accused states he will represent himself, the military judge must inquire into the accused’s competency to represent himself and advise him of the perils of doing so.  United States v. Streater, 32 M.J. 337 (C.M.A. 1991); R.C.M. 506(d); DA PAM 27-9, para. 2-7-2.




b.  
To conduct an inquiry into the accused’s right to select forum.  Article 16, UCMJ; R.C.M. 501 and 903; DA PAM 27-9, para. 2-1-2.





(1)  Officer Members:  Five member minimum for general courts; three member minimum for special courts.  R.C.M. 501(a).   





(2)  Officer and Enlisted Members:  An enlisted accused may, before assembly, request that enlisted persons serve as members of the court.   If enlisted members are part of the court, the court must be composed of at least one-third enlisted members unless physical conditions or military exigencies prohibit such appointment.  The convening authority may appoint more than one-third enlisted members.  R.C.M. 503(a)(2) and 903(a)(1).  





(3)  Military Judge Alone:  Any accused in a noncapital case, may, before assembly, request trial by military judge alone.  R.C.M. 501 and 903(a)(2).  If the case is a judge alone case, assembly occurs immediately after the military judge accepts the judge alone request.  See para. III.A.2. below.  In the Air Force, the election to proceed by military judge alone must be made in writing on DD Form 1722.  AFI 51-201, para. 8.15.




c.  
To discuss any challenges to the Military Judge.  Military judges may be challenged for cause only.  R.C.M. 902. 




d.  
To conduct other matters as set forth in R.C.M. 901:  calling the court to order, announcement of the parties, their detailing and qualifications, and swearing of the court reporter and interpreter.




e. 
To place “on the record” a description of all R.C.M. 802 conferences.




f.  
To discuss admissibility of evidence, objections, and motions.


B.  
Arraignment (R.C.M. 904; DA PAM 27-9, para. 2-1-3)



1.  
Includes




a.  
Informing the accused of the charges and specifications;




b.  
Calling on the accused to plead.  



2.  
Accused may waive the reading of the charges.



3.  
Arraignment is consummated by asking the accused how he pleads; “How do you Plead?”




a.  
The plea itself is not part of the arraignment.  R.C.M. 904 discussion.




b.  
Defense counsel should be asked whether there are any motions to make before pleas are entered.  R.C.M. 905(b).




c.  
Significance:  Once arraignment occurs,  





(1)  No additional charges may be brought against the accused without his consent.  R.C.M. 601(e)(2).





(2)  Trial may continue in the voluntary absence of the accused. R.C.M. 804(b)(1). 





(3)  The speedy trial clock is tolled.  R.C.M. 707.


C.  
Motions (R.C.M. 905-907):  Covered in TADB.


D.  
Pleas (R.C.M. 910)



1.  
Four pleas recognized:  R.C.M. 910(a)(1).



a.  
Guilty;




b. 
Not guilty to an offense as charged, but guilty of a named lesser-included offense;




c.  
Guilty with exceptions, with or without substitutions; not guilty of the exceptions, but guilty of the substitutions, if any; or,




d.  
Not guilty.





Practice Tip:  There is no plea of nolo contendre or Alford plea in the military practice.  



2.  
Mixed Pleas.  




a.  
General Rule:  Military judges should NOT inform court members of pleas and findings of guilty prior to presentation of evidence on another charge to which the accused has plead not guilty.  United States v. Davis, 26 M.J. 445 (C.M.A. 1988); United States v. Smith, 23 M.J. 118 (C.M.A. 1986); United States v. Rivera, 23 M.J. 89 (C.M.A. 1986), cert. denied, 479 U.S. 1091 (1987).




b.  
Two Exceptions:





(1)  Cases in which the accused has specifically requested, on the record, that the military judge instruct on prior pleas of guilty; and, 





(2)  Cases in which a plea of guilty was to an LIO, and now the prosecution intends to go forward with the contested offense charged in the specification.  



3.  
Conditional Guilty Plea.  R.C.M. 910(a)(2).




a.  
Avoids waiver provisions of many rights/issues ordinarily invoked by guilty plea. 




b.  
Preserves an issue on appeal when the ruling at trial is adverse to an accused.




c.  
Must be in writing and signed by the accused.  




d.  
Requires the consent of the Staff Judge Advocate and approval of the military judge.  See 51-201, para. 8.2 for a discussion of the process in the Air Force.




e.  
Should only be used when the litigated issue is case dispositive.  See United States v. Lawrence, 43 M.J. 677 (A.F.Ct.Crim.App. 1995) and cases cited therein.



4.  
Guilty Pleas.  Article 45, UCMJ; R.C.M. 910; DA PAM 27-9, para. 2-2-1.



a.  
A guilty plea is the strongest form of proof known to law.  Blackledge v. Allison, 431 U.S. 63 (1977).    




b.  
When an accused intends to plead guilty, the military judge is required to conduct an extensive inquiry into the providency of his plea; this inquiry is called the “Care” inquiry.  R.C.M. 910(c), (d), and (e); United States v. Care, 40 C.M.R. 247 (1969).  




c.  
The military judge may only accept a plea of guilty if he finds the following facts to be true:





(1)  The accused knowingly, intelligently and consciously desires to waive:






(a)  His right against self‑incrimination,






(b)  His right to a trial of the facts by a court‑martial; and






(c)  His right to be confronted by the witnesses against him.  







Note:  The military judge must specifically advise the accused of these rights; general assurances from the defense counsel is not enough.  





(2)  The accused is pleading guilty because he is, in fact (and believes that he is), guilty of the offense(s) to which he desires to plead guilty.






(a)  In this regard, the accused must be able to relate the factual circumstances of his offense(s) to the legal elements of proof of the offense(s).  






(b)  Accused is to make these statements under oath.  R.C.M. 910(e).






(c)  Failure of the military judge to elicit any factual information in support of guilty plea renders the plea improvident.  See United States v. Schwabauer, 37 M.J. 338 (C.M.A. 1993).  






(d)  Practice Tip:  Trial counsel should follow the Care inquiry thoroughly, actively using the proof analysis to ensure the military judge covers all the facts and circumstances relating them specifically to each and every element of the offense(s) to which the accused is pleading guilty.





(3)  The accused knows that the plea admits allegations to which the plea relates   and that a finding of guilty can be entered based on his plea of guilty alone.





(4)  The accused understands the maximum punishment that can be imposed.






(a)  Many errors have occurred because the accused predicated his guilty plea on a maximum sentence which substantially differs from that authorized by law; if this happens, his plea may be held improvident.






(b)  Practice Tip:  Trial counsel should have independently calculated the maximum punishment and listen carefully when the military judge conducts this portion of the inquiry.





(5)  The accused understands that his plea of guilty waives any and all possible affirmative defenses.





(6)  The accused’s plea is truly voluntary.  




d.  
Information elicited from accused under oath during providency inquiry may be admissible as aggravation evidence during sentencing. See the MJDB, Chapter 9.   




e.  
If there is a plea agreement (commonly called a pretrial agreement or PTA), the military judge must also conduct inquiry into the PTA.  R.C.M. 705 and 910(f).  



5.  
Guilty of LIO.




a.  
The accused may plead guilty to a lesser offense necessarily included in the charged offense, but not guilty to the charged offense.




b.  
The prosecution then may proceed on the greater offense, seeking a conviction as charged, or decline to offer evidence on the greater offense.  The military judge will enter findings of not guilty to the greater offense if the prosecution offers no evidence to prove up the charged offense.  Only the convening authority may authorize trial counsel to decline to attempt to prove the greater offense.



6.  
Guilty by exceptions and substitutions.




a.  
Can be used either to plead guilty to a lesser offense, or to except out words that do not change the degree of guilt, but the nature.  For example, this method can be used to change the value of an item in a larceny charge to a different amount, to delete some of the checks from a list charged in one bad check specification, while pleading guilty to the others, or to change “divers occasions” to a specific date, thereby admitting only one occasion.




b.  
Trial counsel must make sure the defense counsel, in entering the plea, does not except out essential words that render the specification legally insufficient to state an offense.



7.  
Not guilty.


E. 
Miscellaneous Matters.  After arraignment and entry of the plea, many miscellaneous matters may be considered.  Among these, are:



1.  
Objections and remaining motions that were not waived by entry of the plea;



2.   Ruling on the admissibility of evidence and the offer and admission of exhibits; and



3.   Announcement of matters agreed upon at an 802 conference. 



4.   Practice Tip:  Before the members are called into the courtroom, trial counsel should ensure:




a.  
The flimsey (or flyer) accurately reflects the charges to be litigated before members, is marked as an appellate exhibit, and clean copies have been placed in front of each member’s place.  DA PAM 27-9, para. 2-1-3.  




b.  
Each member has before their place the convening order(s), note paper, and witness question forms.  DA PAM 27-9, para. 2-1-3.  




c.  
The members are seated in the proper order.  The President, who is the senior member should be seated in the middle, and the other members should alternate to the president’s right and left according to rank.  See Discussion to R.C.M. 911.  Trial counsel should ensure the bailiff has the members lined up in the proper order.  




d.  
The members are available at the appropriate time.  Trial counsel should not contact the members, but should ensure the military justice section has fulfilled this duty.  

III.  ASSEMBLY OF THE COURT 


A.  
Generally  (R.C.M. 911)



1.  
Courts-Martial with Members.  The members will appear in court and be sworn by the trial counsel.  Assembly occurs at the completion of the swearing of the members.  DA PAM 27-9, Chapter 2, Section V, para. 2-5.



2.  
Judge Alone Courts-Martial.  As soon as the military judge has approved the request for military judge alone, the court is assembled.   DA PAM 27-9, para. 2-1-2. 


B.
Voir Dire.  Covered in TADB.


C.  
Challenges (R.C.M. 912).  Covered in TADB.

IV.  PRESENTATION OF THE CASE ON THE MERITS (R.C.M. 913)


A.  
Opening Statements.  Covered in TADB.  The defense may make its opening statement after the trial counsel’s opening statement, or the defense may elect to make its statement after the prosecution has rested and before presentation of evidence for the defense.  R.C.M. 913(b).


B.  
Prosecution Case-in-Chief.  Covered in TADB.


C.  
Motion for Finding of Not Guilty (R.C.M. 917; DA PAM 27-9, para. 2-5-5).  



1.  
This motion is similar in effect to the civilian practice of moving for a judgment of acquittal or for a directed verdict of acquittal.




a.  
The defense may make the motion at the close of the government’s case, the defense’s case, or both.  The judge may also grant the motion sua sponte.  R.C.M. 917(a).




b. 
The defense must state where the evidence is insufficient.  R.C.M. 917(b).




c.  
Before ruling on the motion, the military judge shall give each party an opportunity to be heard.  R.C.M. 917(c).




d.  
At any time before the authentication of the record of trial, the military judge may make a finding of not guilty by notifying counsel and convening an Article 39(a) session.  However, in a member’s trial, the military judge may not reserve his ruling until after the members have returned their findings.  




e.  
A military judge’s ruling granting a motion for a finding of not guilty is final when announced and is not subject to reconsideration or government appeal.  R.C.M. 917(f).  




f.  
Military practice does not require entry of a formal order or judgment of a finding of not guilty.  Simply announcing the findings in court, in the presence and hearing of the accused, gives operative effect to the ruling.



2.  
Standard:  Whether some evidence has been introduced which, together with all reasonable inferences and applicable presumptions, could reasonably tend to establish every essential element of an offense charged.  R.C.M. 917(d).  




a.  
The evidence is viewed in a light most favorable to the government.




b.  
Credibility of witnesses is NOT considered.



3.   The motion may be granted as to part of a specification and, if appropriate, the corresponding charge, if an LIO is alleged in the portion of the specification to which the motion is not granted.  R.C.M. 917(e).  


4.  
Defense considerations:




a.  
The military judge can permit trial counsel to reopen the prosecution’s case to produce the necessary, curative evidence.  R.C.M. 917(c), Discussion.  




b.  
Declining to make a motion for a finding of not guilty avoids alerting trial counsel to potential deficiencies in the government’s proof.  Defense counsel may then argue failure of  proof in closing argument and/or on appeal based on the insufficiency of evidence.  




c.   
Failure to make the motion does not a waive insufficiency of evidence on appeal.


D.  
Defenses (R.C.M. 916)



1.  
Special or affirmative defenses include those defenses which do not deny that the accused did the act(s), but those where the accused denies, wholly or in part, criminal responsibility for those acts.   R.C.M. 916(a).




a.  
Justification – R.C.M. 916(c).




b.  
Obedience to Orders – R.C.M. 916(d).




c.  
Self-Defense – R.C.M. 916(e).




d.  
Defense of Another – R.C.M. 916(e)(5).




e.  
Accident – R.C.M. 916(f).




f.  
Entrapment – R.C.M. 916(g).




g.  
Coercion or Duress – R.C.M. 916(h).




h.  
Inability – R.C.M. 916(i).




i. 
Ignorance or Mistake of Fact – R.C.M. 916(j).





(1)  Generally, in a crime involving premeditation, specific intent, willfulness, or knowledge of a particular fact, the ignorance or mistake must only be an honest mistake on the part of the accused.  In cases involving a general intent crime, the ignorance or mistake of fact must be both honest and reasonable.  R.C.M. 916(j)(1).





(2)  Carnal Knowledge.  R.C.M. 916(j)(2).  See para. IV.D.3.b.(2) below.




j.  
Lack of mental responsibility – Article 50a, UCMJ, and R.C.M. 916(k).



2.  
Other defenses include:  




a.  
Alibi.   R.C.M. 701(b)(2).




b.  
Good Character.  Mil. R. Evid. 404(a)(1).



3.  
Burden of Proof.  R.C.M. 916(b).




a.  
The general rule is that the prosecution has the burden of proving beyond a reasonable doubt that the defense did not exist.




b.  
Exceptions:





(1)  When the defense of lack of mental responsibility is raised, the accused has the burden of proving lack of mental responsibility by clear and convincing evidence.





(2)  When the defense of mistake of fact as to age in carnal knowledge cases is raised, the accused has the burden of proving mistake by a preponderance of the evidence.


E.  
Defense Case-in Chief

F.  
Rebuttal/Surrebuttal

G.  
Presentation of Evidence Requested by the Military Judge or Members.  In military practice, throughout the trial, the members and military judge can question the witnesses after counsel complete their questions.  Furthermore, the military judge and/or members can request presentation of additional witnesses and additional evidence.  Like all other evidence, counsel can object to the questions and the requested evidence.  Practice Tip:  Ensure any objections you make are in an Article 39(a) session.


H.  
Closing Argument on Findings (R.C.M. 919)



Note:  See also TADB, Chapter 9.



1.  
Procedure.  R.C.M. 919(a).




a.  
Trial counsel shall be permitted to open the argument.




b.  
Defense counsel shall be permitted to reply.




c.  
Trial counsel shall be permitted to reply in rebuttal.




d.  
The military judge has no discretion to alter this order of argument.  The military judge does, however, have discretion to restrict argument to reasonable time limits.  



2.  
Content.  R.C.M. 919(b).  




a.  
Counsel may:





(1)  Comment about the testimony, conduct, motives, interests, and biases of witnesses to the extent supported by the evidence.





(2)  Treat the testimony of witnesses as conclusively establishing the facts related by the witnesses during argument.





(3)  Argue instructions.





(4)  Make reasonable comment on the evidence in the case, including inferences drawn therefrom.






b.  
Counsel may not:





(1)  Cite legal authorities or the facts of other cases when arguing to the members.  





(2)  Misstate evidence, argue facts not admitted into evidence, or argue matters not supported by the evidence.  Air Force Standards for Criminal Justice (AF Standards) 3‑5.8(a) and 4‑7.8(a). 





(3)  Express a personal belief or opinion as to the truth or falsity of any testimony or evidence, or the guilt or innocence of the accused.  Uniform Rules 5.9.





(4)  Unduly inflame the passions or prejudices of the members.  AF Standards 3-5.8(c) and 4-7.8(c).  




c.  
Trial counsel may not:





(1)  Comment on the accused’s exercise of the right against self-incrimination or the right to counsel.  





(2)  Comment upon the accused’s right to remain silent at trial.  





(3)  Argue that the prosecution’s evidence is unrebutted if the only rebuttal could come from the accused.  





(4)  Comment on the accused’s failure to testify as to all the offenses charged when the accused elects to testify only as to some of the offenses.  




(5)  Comment on the failure of the defense to call witnesses.  





(6)  Comment on the failure of the accused to testify at an Article 32 investigation. 





(7)  Reference command policy.  



3.  
Failure to object to improper argument constitutes waiver.  R.C.M. 919(c).




a.  
Defense counsel must object before the military judge begins to instruct members on findings.




b.  
If the military judge sustains the objection, he should immediately provide a curative instruction to the members that the argument was improper and must be disregarded.  See DA PAM 27-9, para. 2-7-20.




c.  
In extraordinary cases, improper argument may require a mistrial.  R.C.M. 915.



4.  
Rebuttal argument by trial counsel should be limited to matters argued by the defense. Practice Tip:  Do not save your best arguments for rebuttal!

V.  INSTRUCTIONS, DELIBERATIONS, AND VOTING 


A.  
Instructions on Findings (R.C.M. 920)



1.  
Required instructions:




a.  
A description of the elements of each offense charged, unless a finding on an offense is unnecessary due to a guilty plea.  R.C.M. 920(e)(1); DA PAM 27-9, para. 2-5-9.




b.  
A description of the elements of each lesser included offense (LIO) in issue, unless trial of an offense is barred by the statute of limitations and the accused refuses to waive the bar.  R.C.M. 920(e)(2);  DA PAM 27-9, para. 2-5-10.




c.  
A description of any affirmative or special defense in issue.  If a defense is reasonably raised at trial, the military judge has an affirmative duty to instruct on the defense, when there is some evidence to which the members might attach credence.   R.C.M. 920(e)(3);  DA PAM 27-9, para. 2-5-11.




d.  
Direction that only matters properly before the court may be considered.  R.C.M. 920(e)(4).




e.  
The statutory charges under Article 51(c), UCMJ, that: 





(1)  The accused must be presumed innocent until his guilt is established by legal and competent evidence beyond a reasonable doubt. 





(2)  If there is a reasonable doubt as to the guilt of the accused, the doubt must be resolved in favor of the accused and he must be acquitted.





(3)  When an LIO is in issue, if there is reasonable doubt as to the degree of guilt of the accused, any guilty finding must be in the lower degree as to which there is no reasonable doubt. 





(4)  The burden of proof to establish the guilt of the accused beyond a reasonable doubt is upon the government.  R.C.M. 920(e)(5); DA PAM 27-9, para. 2-5-12.




f.  
Directions on procedures for deliberations and voting.  R.C.M. 920(e)(6); DA PAM 27-9, para. 2-5-14.



2.   Other.  The military judge may provide other instructions, explanations, descriptions or directions properly requested by a party or that the judge determines, sua sponte, should be given (e.g., evidentiary matters).  R.C.M. 920(e)(7); DA PAM 27-9, para. 2-5-8.




a.  
These instructions may be standard instructions from DA PAM 27‑9, Chapter 7, or 




b.  
Counsel may propose instructions they have drafted based upon other sources, such as case law.  These proposed instructions should be in writing and served on the military judge and opposing counsel.  Uniform Rules 3.4(I).



3.  
All written requests for instructions should be marked as appellate exhibits, whether or not given by the military judge.  



4.  
Denial of a requested instruction is error if (1) the requested instruction is correct; (2) “it is not substantially covered in the main charge; and (3) it is on such a vital point in the case that the failure to give it deprived defendant of a defense or seriously impaired its effective presentation.”  United States v. Damatta-Olivera, 37 M.J. 474, 478 (C.M.A. 1993), quoting United States v. Winborn, 14 U.S.C.M.A. 277, 282, 34 C.M.R. 57, 62 (1963).  The military judge’s refusal to give an instruction is reviewed for abuse of discretion.


5.  
Procedure.




a.  
The military judge provides instructions to the members.




b.  
Instructions are given after argument by counsel and before the members close to deliberate on findings.  The military judge may give additional instructions at a later time, if needed.




c.  
Instructions are given orally on the record in the presence of all parties and the members.  A written copy of the instructions may also be given to the members for use during deliberations.  The written instructions should be marked as an appellate exhibit.  Written instructions are never required.  R.C.M. 920(d).




d.  
In the absence of plain error, failure to object to an instruction, or to the omission of an instruction before the members close to deliberate, constitutes waiver.  R.C.M. 920(f).

B.  
Findings Concerning Guilt or Innocence (R.C.M. 918) 



1.  
Basis of Findings.  R.C.M. 918(c).  




a.  
Guilty findings may be reached only if the factfinder is satisfied of the accused’s guilt beyond a reasonable doubt.



b.  
Findings may be based on direct or circumstantial evidence.




c.  
In weighing and evaluating evidence, the factfinder is expected to use common sense and knowledge of human nature and the ways of the world.



2.  
General Findings.  R.C.M. 918(a).




a.  
General findings state whether the accused is guilty of each offense charged.  




b.  
Findings must be made with respect to each charge and each specification.





(1)  Findings options as to a SPECIFICATION:






(a)  Guilty;






(b)  Not guilty of the charged offense, but guilty of a named LIO (with or without exceptions and substitutions);






(c)  Guilty with exceptions, with or without substitutions, not guilty of the exceptions, but guilty of the substitutions, if any;








i.    Exceptions and substitutions may not be used to (1) substantially change the nature of an offense; (2) increase the seriousness of an offense; or (3) increase the maximum punishment.  








ii.   One or more words or figures may be excepted from a specification and, when necessary, others substituted, if the remaining language of the specification, with or without substitutions, states an offense.








iii.  Changing the date or place may, but does not necessarily, change the nature or identity of the offense.






(d)  Not guilty only by reason of lack of mental responsibility; or






(e)  Not guilty 





(2)  Findings options as to a CHARGE:






(a)  Guilty;






(b)  Not guilty, but guilty of a violation of Article ___ (if the accused was found guilty of an LIO with respect to the specification under the charge);






(c)  Not guilty; or






(d)  Not guilty only by reason of lack of mental responsibility.




c.  
If there are one or more specifications under one charge, conviction of any of those specifications requires a finding of guilty of the corresponding charge.  Any finding of not guilty as to the other specifications does not affect the finding of guilt as to that charge.  If there are multiple specifications under one charge and an accused is found guilty of one specification, as charged, and guilty of an LIO proscribed by a different Article as to another specification under the same charge, the findings should be stated as follows:





Of Specification 1 of the Charge:  Guilty;





Of Specification 2 of the Charge:  Not Guilty, but guilty of a violation of 






Article ___;





Of the Charge:  Guilty.




d.  
Practice Tip:  The findings of the members will be reflected on a findings worksheet.  In Air Force practice, we rarely use a standard findings worksheet.  The findings worksheet is usually drafted by trial counsel, shown to defense counsel, and reviewed by the military judge in an Article 39(a) session.  DA PAM 27-9, para. 2-5-16.



3.  
Special Findings.  R.C.M. 918(b).




a.  
Used only in trials before military judge alone.




b.  
The military judge must make special findings upon request by any party.  




c.  
A request for special findings must be made before the announcement of general findings.




d.  
A request for special findings should be specific (i.e., it should consist of specific questions posed as interrogatories to the military judge).  




e.  
A party may request only one set of special findings in any case before a military judge alone.




f.  
Special findings consist of findings of fact reasonably in issue as to an offense and are made only as to offenses of which the accused was found guilty.  




g.  
The military judge may (and almost always will) require that requests for special findings be written.  However, Article 51(d), UCMJ, does not require a written request.  




h.  
Special findings may be entered during or after the court‑martial.  If entered during court, they may be oral or written.  Special findings do not have to be entered before general findings.  Instead, special findings may be entered in writing after the court-martial, but before the record is authenticated.


C.  
Deliberations and Voting Procedures on Findings (R.C.M. 921)



1.  
Deliberations.




a.  
All deliberations and voting are conducted in closed session.  R.C.M. 921(a).




b.  
Superiority in rank cannot be used to attempt to control the independence of the other members.  R.C.M. 921(a).




c.  
Deliberations include a full and free discussion of the merits of the case.  R.C.M. 921(b).




d.  
Consideration of matters is limited to those properly before the court on the merits:  R.C.M. 918(c) and 921(b).  





(1)  Members’ notes;





(2)  Prosecution and Defense Exhibits admitted into evidence;





(3)  Written instructions (if they are prepared); 





(4)  Flimsey and Findings Worksheet; 




e.   Members may not:





(1)  Inject their specialized knowledge into the proceedings; 





(2)  Take exhibits of a testimonial nature into their deliberations.  This includes depositions, transcripts of former testimony, etc.  Likewise, stipulations of expected testimony may not be taken into deliberations.  These exhibits are generally appellate exhibits.  R.C.M. 811(f).




f.
Members may request that the court-martial be reopened and that portions of the record be read to them or additional evidence be introduced.



2.  
Voting Procedure.  Article 51(a), UCMJ.




a.  
Voting is by secret written ballot for each charge and specification.  R.C.M. 921(c)(1).




b.  
All members present shall vote; none shall abstain.  R.C.M. 921(c)(1).




c.  
The members shall not vote on an LIO unless there is a finding of not guilty to the charged offense.  The members will then vote on each LIO in order of severity.  R.C.M. 921(c)(5).




d.  
The members shall vote on each specification separately before voting on the corresponding charge(s).  R.C.M. 921(c)(6)(A).




e.  
The junior member of the court collects and counts the ballots.  R.C.M. 921(c)(6)(B).




f.  
The president of the court checks the count and informs the members of the result.  R.C.M. 921(c)(6)(B).




g.  
A vote where less than the required number (fraction) vote “guilty” is a finding of “not guilty,” subject to procedures for reconsideration.



3.   The required number of votes to convict an accused:  Article 52, UCMJ; R.C.M. 921(c)(2) and (3).




a.  
Mandatory Death Penalty Case:  Unanimous.  




b.  
Death Penalty Authorized:  Two-thirds.  If death is the authorized maximum, unanimity of vote on findings is not required for conviction, but is required before death can be considered as a sentence.




c.  
All Other Cases (not involving a defense of mental responsibility):  Two-thirds.





NOTE:  In computing the number of votes required to convict, any fraction of a vote is rounded to the next whole number.  For example, in a trial before 5 court members, the concurrence of at least 4 would be required to convict the accused.




d.  
Cases Involving a Defense of Mental Responsibility:  Article 50a, UCMJ.  Involves a two-tiered process:





(1)  The members first vote on whether the prosecution has proven its case beyond a reasonable doubt, without respect to the defense of lack of mental responsibility, in the same manner as described above.  





(2)  If the members find the prosecution has proven its case, then they vote on whether the accused has proven lack of mental responsibility by clear and convincing evidence.  More than one-half of the members must concur on a finding that an accused lacked mental responsibility.


D.  
Announcement, Reconsideration, and Impeachment of Findings (R.C.M. 922-924)



1.  
Announcement of Findings.  R.C.M. 922.




a.  
Findings are always announced in open court.  R.C.M. 922(a).




b.  
Findings as to specifications under a charge should be announced in addition to findings on the charge, even if the findings as to all specifications under the charge are the same.




c.  
In trials before members:





(1)  The military judge normally examines the findings worksheet before findings are announced in order to ensure findings are in proper form.  Practice Tip:  At the direction of the military judge, the trial counsel should retrieve the findings worksheet from the president of the court, carry it without looking at it to the military judge, wait at a respectful distance while the military judge examines the worksheet, and return the worksheet to the president of the court.





(2)  The president of the court (the highest ranking member) announces findings in open session in the presence of the military judge, counsel, and the accused.





(3)  In a capital case, if a finding of guilty is unanimous with respect to a capital offense, the president shall so state.





(4)  Members may not be questioned about their deliberations and voting, except as provided in Mil. R. Evid. 606. 




d.  
The military judge announces findings:





(1)  When trial is by military judge alone; or 





(2)  In cases where the accused pleads guilty and requests members for the sentencing portion of the court-martial.  



2.  
Reconsideration of Findings.  R.C.M. 924.  




a.  
Military Judge Alone.  R.C.M. 924(c).





(1)  If the finding is not guilty, the military judge cannot reconsider.





(2)  If the finding is guilty, the military judge alone may reconsider the finding of guilty at any time before announcement of sentence.  





(3)  After the sentence is announced, the military judge is not authorized to reopen the case.  The military judge may, however, conduct a post‑trial session, receive evidence, and forward the record to the convening authority.  United States v. Scaff, 26 M.J. 985 (A.F.C.M.R. 1988), aff’d, 30 M.J. 220 (C.M.A. 1990).




b.  
Members.  R.C.M. 924(a) and (b).





(1)  If the finding is not guilty, the members may reballot before findings are announced in open court if a majority of the members vote to reballot.





(2)  If the finding is guilty, the members may reballot before findings are announced in open court if more than one-third of the members vote for reconsideration.  There are two exceptions:






(a)  In mandatory death penalty cases, a request for reconsideration by any member shall result in reconsideration. 






(b)  When the defense has raised the issue of lack of mental responsibility, the procedures differ as well.  




c. 
If a reconsideration request is successful, the R.C.M. 921 deliberation and voting procedures start anew.  The military judge, however, may instruct the members that the reconsideration procedures may not be used as a means of evading the UCMJ’s rules regarding required percentages for findings. 



3.  
Impeachment of Otherwise Proper Findings.  (R.C.M. 923; Mil. R. Evid. 606(b)).




a.  
Proper Grounds for Impeachment





(1)  When there are allegations that extraneous prejudicial information was improperly brought to the attention of a member; 





(2)  When there are allegations of improper outside influence are brought against a member; or





(3)  When there are allegations of unlawful command influence was brought against a member.




b.  
Improper Grounds for Impeachment





(1)  Unsound reasoning by the members;





(2)  Misapplication of the law; and





(3)  Misconception of the evidence




c.  
Procedure





(1)  The military judge determines, as an interlocutory matter, whether inquiry is necessary, and whether findings have been impeached.





(2)  Court members are only allowed to testify about things; they cannot testify about statements, thought processes, etc., occurring in deliberations.  

ATTACHMENT 1 – SAMPLE PROPOSED INSTRUCTION

IN THE EASTERN JUDICIAL CIRCUIT

U.S. AIR FORCE TRIAL JUDICIARY

UNITED STATES
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              v.










)           














)
          PROPOSED INSTRUCTION 

TSgt John Doe








)
                 

42nd Civil Engineering Squadron (AETC)

)

Maxwell AFB, Alabama






)

COMES NOW the United States, by and through counsel, and moves this Honorable Court to instruct the members at the appropriate time on the definition of unlawful entry as follows:


Whether an accused unlawfully entered the building or structure is a fact for the members to determine based on all the facts and circumstances of the case.  In evaluating the facts and circumstances, you should consider “(A) the nature and function of the building involved; (B) the character, status and duties of the entrant, and even at times his identity; (C) the conditions of the entry, including time, method, ostensible purpose, and numerous other factors of frequent relevance but generally insusceptible of advance articulation; (D) the presence or absence of a directive of whatever nature seeking to limit or regulate free ingress; (E) the presence of absence of an explicit invitation to the visitor; (F) the invitational authority of any purported host; (G) the presence or absence of a prior course of dealing, if any, . . .”  

AUTHORITY:  U.S. v. Williams, 4 U.S.C.M.A. 241, 15 C.M.R. 241 (1954); DA Pam 27-9, Para 3-56-1. 

WHEREFORE the United States respectfully requests that the Military Judge instruct the members at the appropriate time as set out above. 














Perry Mason














PERRY MASON, Capt, USAF














Trial Counsel

ATTACHMENT 2 – SAMPLE FINDINGS OPTIONS

CHARGE:  VIOLATION OF THE UCMJ, ARTICLE 122 (Robbery)

SPECIFICATION 1:  In that, TECHNICAL SERGEANT JOHN DOE, United States Air Force, 42d Civil Engineering Squadron, did, on or about 6 June 20XX, at or near Maxwell Air Force Base, Alabama, by means of force steal from the presence of Jack Frost, against his will, a wallet and one hundred dollars, of a value of about $115.00, the property of Jack Frost.

SPECIFICATION 2:  In that, TECHNICAL SERGEANT JOHN DOE, United States Air Force, 42d Civil Engineering Squadron, did, on or about 6 June 20XX, at or near Maxwell Air Force Base, Alabama, by means of force steal from the presence of Ben Stein, against his will, a watch, of a value of about $50.00, the property of Ben Stein.

EXAMPLE 1-GUILTY

Technical Sergeant John Doe, this court-martial finds you:

Of all Specifications and the Charge:  Guilty. 

----------------------------------

EXAMPLE 2-MIXED FINDINGS 

Technical Sergeant John Doe, this court-martial finds you:

Of Specification 1:  Guilty

Of Specification 2:  Not Guilty

And of the Charge:  Guilty

-----------------------------------

 EXAMPLE 3-GUILTY/EXCEPTIONS & SUBSTITUTIONS

Technical Sergeant John Doe, this court-martial finds you:

Of Specification 1:  Guilty, except the words  “one hundred” substituting therefor the word “thirty” and excepting the figure “115.00” substituting therefor the figure “45.00”

Of Specification 2:  Guilty

And of the Charge:  Guilty

CHARGE:  VIOLATION OF THE UCMJ, ARTICLE 122 (Robbery)

SPECIFICATION 1:  In that, TECHNICAL SERGEANT JOHN DOE, United States Air Force, 42d Civil Engineering Squadron, did, on or about 6 June 20XX, at or near Maxwell Air Force Base, Alabama, by means of force steal from the presence of Ben Stein, against his will, a wallet and one hundred dollars, of a value of about $115.00, the property of Jack Frost.

SPECIFICATION 2:  In that, TECHNICAL SERGEANT JOHN DOE, did, United States Air Force, 42d Civil Engineering Squadron, on or about 6 June 20XX, at or near Maxwell Air Force Base, Alabama, by means of force steal from the presence of Ben Stein, against his will, a watch, of a value of about $50.00, the property of Ben Stein.

EXAMPLE 4-GUILTY OF AN LIO (BY EXCEPTIONS & SUBSTITUTIONS) 

Technical Sergeant John Doe, this court-martial finds you:

Of Specification 1:  Guilty,  except the words “by means of force” and “from the presence of Ben Stein, against his will”

Of Specification 2:  Not Guilty

And of the Charge:  Not Guilty, but Guilty of a Violation of Art 121. 

If he was found guilty of specification 2, the finding to the charge would be:  

       And of the Charge:  Guilty and also Guilty of a violation of Art 121. 

--------------------------------

EXAMPLE 5-NOT GUILTY 

Technical Sergeant John Doe, this court-martial finds you:

Of all specifications and the charge:  Not Guilty. 

-------------------------------

EXAMPLE 6-NOT GUILTY ONLY BY REASON OF LACK OF MENTAL RESPONSIBILTY

Technical Sergeant John Doe, this court-martial finds you:

   Of Specification 1: Not Guilty Only by Reason of Lack of Mental Responsibility

   Of Specification 2: Not Guilty Only by Reason of Lack of Mental Responsibility

   And of the Charge: Not Guilty Only by Reason of Lack of Mental Responsibility

ATTACHMENT 3 – SAMPLE COURT-MARTIAL FINDINGS WORKSHEET
COURT-MARTIAL FINDINGS WORKSHEET

United States v. Technical Sergeant John Doe

I.  FULL ACQUITTAL OR FULL CONVICTION

IF THE ACCUSED IS FOUND EITHER NOT GUILTY OF ALL SPECIFICATIONS AND THE CHARGE OR GUILTY AS CHARGED, ANNOUNCE:

Technical Sergeant John Doe, this court-martial finds you:

Of all Specifications and the Charge:    (Guilty)(Not Guilty) 


II.  MIXED FINDINGS (WITHOUT EXCEPTIONS AND SUBSTITUTIONS)

IF THE ACCUSED IS FOUND GUILTY OF ONE SPECIFICATION AND THE CHARGE, ANNOUNCE:

Technical Sergeant John Doe, this court-martial finds you:

Of Specification 1:  (Guilty)(Not Guilty)

Of Specification 2:  (Guilty)(Not Guilty)

And of the Charge:  Guilty


III.  MIXED FINDINGS (WITH AND/OR WITHOUT EXCEPTIONS & SUBSTITUTIONS)

IF THE ACCUSED IS FOUND GUILTY OF ONE OR BOTH OF THE SPECIFICATIONS AND THE CHARGE, WITH MODIFICATIONS TO EITHER SPECIFICATION, ANNOUNCE:

Technical Sergeant John Doe, this court-martial finds you:

Of Specification 1:  Guilty, except the word(s)  “__________________” and substituting therefor the word(s) “________________________________”

Of the excepted word(s):  Not Guilty;

Of the substituted word(s):  Guilty.

OR

Of Specification 1:  (Guilty)(Not Guilty)

AND

Of Specification 2:  Guilty, except the word(s)  “__________________” and substituting therefor the word(s) “_______________________________”

Of the excepted word(s):  Not Guilty;

Of the substituted word(s):  Guilty.

OR

Of Specification 2:  (Guilty)(Not Guilty)

And of the Charge:  Guilty


IV.  GUILTY OF AN LIO (BY EXCEPTIONS & SUBSTITUTIONS) 

IF THE ACCUSED IS FOUND GUILTY OF THE LESSER INCLUDED OFFENSE OF LARCENY ON ONE OR BOTH SPECIFICATIONS, ANNOUNCE:

Technical Sergeant John Doe, this court-martial finds you:

Of Specification 1:  Guilty, except the words “by means of force” and “from the presence of Ben Stein, against his will”

Of the excepted word(s):  Not Guilty

OR

Of Specification 1:  (Guilty)(Not Guilty)

AND

Of Specification 2:  Guilty,  except the words “by means of force” and “from the presence of Ben Stein, against his will”

Of the excepted word(s):  Not Guilty

OR

Of Specification 2:  (Guilty)(Not Guilty)

And of the Charge:  (Guilty and Guilty of a Violation of Art 121)(Not Guilty, but Guilty of a Violation of Article 121) 

INSTRUCTIONS:  Circle your findings.  Line through or cross-out all sections and words not used. 
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