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SAMPLES OF BEHAVIOR

1.  Explain the law of principals and theories of criminal liability.

2.  Summarize the elements and give examples of common UCMJ offenses.

3.  Distinguish similar offenses under the UCMJ.

4.  Describe the type of misconduct that can be prosecuted under Article 134. 

5.  Explain the concepts of lesser included offenses and multiplicity.

TABLE OF CONTENTS

I. OVERVIEW







2




II. CRIMINAL LIABILITY





2


III. MILITARY OFFENSES





4

IV. OFFENSES AGAINST PERSONS




11

V. SEXUAL OFFENSES 





15

VI. PROPERTY OFFENSES





18

VII. OFFENSES AGAINST SOCIETY




22

VIII. OFFENSES AGAINST JUSTICE




23

IX. THE GENERAL ARTICLE





25


X. LESSER INCLUDED OFFENSES & MULTIPLICITY

27

XI.

CHARGING







30

I.  OVERVIEW:  The punitive articles of the UCMJ, Articles 77 - 134, are found in Part IV of the Manual for Courts-Martial (MCM).  Each punitive article contains:      

A. The text of the statute from Title 10, United States Code, Chapter 47, Subchapter X, Sections 877-934.

B. The elements of the offense.  PRACTICE TIP:  Always consult the case law and DA-PAM 27-9, the Military Judges’ Benchbook, for additional elements.  

C. Relevant explanations/definitions.  PRACTICE TIP:  DA-PAM 27-9 is an excellent source for definitions as well.    

D. Lesser included offenses.  See, Section X, Lesser Included Offenses and Multiplicity.
E. The maximum punishment for the offense.  PRACTICE TIP:  Always consult R.C.M. 1003 in addition to the punitive article when determining maximum punishment for an offense.  The punitive articles only list maximum confinement, forfeitures, and punitive discharges.  Other aspects of potential punishment are listed only in the referenced R.C.M.  For more detailed information on determining the maximum sentence in a given case, see, Chapter 9, Section XIII.
F. A sample specification.  The specification is the actual language of the charge that puts the accused on notice of what he has to defend against.  We are required to include, expressly or by fair implication, all of the elements of the offense in that specification.  Follow the model specifications in drafting charges to ensure they are legally correct.  Creativity is not rewarded in this area!   

G. Appendix 23 of the MCM contains the analysis of the punitive articles.  This analysis provides additional explanations, historical data, and some case citations.

     H.   Rule for Courts-Martial (R.C.M.) 916 addresses defenses.


The following only supplements each punitive article.  Read the entire article in the UCMJ prior to reading the comments in this outline.  

II.  CRIMINAL LIABILITY UNDER THE UCMJ 

A.  Principals:  Article 77 establishes an individual can be found guilty of an offense if he is a perpetrator, an aider and abettor, or an accessory before the fact.  
1. Pleading.  Never charge Article 77.  Charge the underlying offense.  Draft the specification as if the principal had himself committed the acts which constitute the offense.  

2.   The prosecution can rely on one pleading to cover multiple theories of liability as a principal.  Schad v. Arizona, 501 U.S. 624 (1991); United States v. Bivins, 49 M.J. 328 (1998).  However, the theories cannot be "so disparate as to exemplify two inherently separate offenses".  United States v. Westmoreland, 31 M.J. 160 (C.M.A. 1990). 

B.  Conspiracy:  Article 81.  Conspiracy is both a theory of liability and an offense.


1.  Conspiracy as a Theory of Liability.  Even if conspiracy is not alleged on the charge sheet, the government can prove the accused is guilty of the charged offense that was actually perpetrated by a co-conspirator, by vicarious liability.  United States v. Browning, 54 M.J. 1 (2000).

2.  Conspiracy as an Offense.  

a.   Agreement between two or more persons to commit an offense under the UCMJ.

(1)   Other parties need not be subject to UCMJ.  

(2)   Under the “bilateral” theory, if one person is feigning criminal purpose and does not intend to achieve the purpose, there is no conspiracy.  United States v. Roeseler, 55 M.J. 286 (2001); United States v. Valigura, 54 M.J. 187 (2000)(undercover investigator lacked mens rea so there was no conspiracy).  Attempted conspiracy can be charged in those cases where one party lacked criminal intent.  

b.  Overt act by any conspirator.  

(1) More than one overt act may be alleged, although only one is needed to convict.  United States v. Perez, 40 M.J. 373 (C.M.A. 1994). 

(2) Court may substitute overt acts "substantially similar" to those alleged. 

      United States v. Collier, 14 M.J. 377 (C.M.A. 1983).

c.  "Wharton's Rule":  no conspiracy where the underlying offense requires two culpable parties, e.g., adultery, bigamy, dueling.  United States v. Bivins, 49 M.J. 328 (1998); United States v. Crocker, 18 M.J. 33 (C.M.A. 1984). 

d.   Pleading.

(1)  Plead a single agreement as a single conspiracy rather than charging a separate         conspiracy for each offense.  United States v. Pereira, 53 M.J. 183 (2000).

(2)  A conspiracy is separate from the completed offense.  Both the conspiracy and the underlying offense may be charged, tried, and punished.  

C.  Accessories After the Fact:  Article 78

1.  Lying to investigators to focus investigation on another person whom you know is not involved in crime is sufficient to prove this offense.  United States v. Davis, 42 M.J. 453 (1995).

2.  An accused cannot be found guilty of both being a principal and an accessory after the fact to the same offense.  

D. Misprision of Serious Offense:  Article 134.  Concealment of another’s serious offense that does not rise to the culpability of an accessory.  United States v. Sanchez, 51 M.J. 

165 (1999)(affirmative steps taken to affect concealment of identity of attackers sufficient to constitute misprision offense).

E. Attempts:  Article 80

1.  Conviction for attempt could not be sustained where airman merely asked another if he wanted any ecstasy but had not purchased the ecstasy yet.  Accused should have been charged with solicitation.  United States v. Rothenberg, 53 M.J. 661 (A.F.Ct.Crim.App. 2000).

2.  Pleading.  

a.   Plead under Article 80 and allege elements of intended offense.  

b.   Attempt is always an LIO.  Don't plead both attempt and completed offense.  United States v. Gibson, 11 M.J. 435 (C.M.A. 1981).

3.  Defenses.

a. Impossibility may be a defense only if the intended act, if completed, is not an offense.

b.   Abandonment may also be a defense.  For a good discussion of attempt and abandonment, see United States v. Collier, 36 M.J. 501 (A.F.C.M.R. 1992)(abandonment no longer a defense when an attempted murder has proceeded so far that injury results).   



F.   Solicitation:  Article 82 & Article 134

1.  Article 82 addresses solicitation of four specified crimes:  desertion, mutiny, misbehavior before the enemy, and sedition.  Article 134 addresses solicitation to commit all other crimes.  

2.  Can be an express or implicit invitation to join a criminal enterprise and context of the alleged statement can be considered in determining whether it was a solicitation.  United States v. Williams, 52 M.J. 218 (2000)(accused invited person to join a criminal enterprise by telling the person about drug ring involving international smuggling and asking “Are you ready to go? Do you have passport?”).  

III.  MILITARY OFFENSES:  

A.
 Absence Offenses  

1.
Desertion:  Article 85

a.   Desertion to avoid hazardous duty, and desertion terminated by apprehension are aggravating factors that increase punishment but they must be pled and proven.

b.   Defenses:  

(1)  Quitting unit because of conscience, religion, personal philosophies or ethical or professional considerations NOT a defense.  United States v. Huet-Vaughn, 43 M.J. 105 (1995).  

(2)  Subsequent voluntary return in not a defense but is a mitigating factor.  

2.
Absence Without Leave (AWOL):  Article 86(3)

a.  In pleading "place of duty," it may be as general as "organization."  

b.  Potential defenses:  Inability to return and mistake of fact.  United States v. Kirk, 41 M.J. 529 (C.G. Ct. Crim.App. 1994).

3.  Missing Movement:  Article 87.  May include missing a "port call."  United States v. Knapple, 40 M.J. 472 (C.M.A. 1994)(missing scheduled airline flight when accused had "Category Z" ticket which allowed him to exchange or cancel the ticket by going directly through airlines was not Article 87 offense); United States v. Graham, 16 M.J. 460 (C.M.A. 1983)(when a serviceperson is ordered to move aboard a specific aircraft or ship, military or chartered, and, through design or neglect, fails to move with that aircraft or ship, Article 87 is violated).   

4.  Failure to Go:  Article 86(1)

a.  A failure to appear for routine duties as prescribed by routine orders, e.g., normal duty day, a work detail, or an appointment.

b.  Requires proof of actual knowledge of appointed place and time of duty.  

c.  In pleading appointed place of duty, specifically allege the location, e.g., "Building _____."  

5.
Going From:  Article 86(2).  Very similar to Article 86(1) except it applies to situation where the individual appeared for duty but left early. 

6.
Malingering:  Article 115.  Accident is a potential defense.

B.
Offenses Involving Superior-Subordinate Relationships

1.
Disrespect Toward Superior Commissioned Officers: Article 89




a.
Officer does not lose protection of office by mere incompetence.  United States v. Pratcher, 17 M.J. 388 (C.M.A. 1984).

b.  Disrespect toward officer of another service chargeable as disorderly conduct.  United States v. Merriweather, 13 M.J. 605 (A.F.C.M.R. 1982).

2.
Assaulting Superior Commissioned Officer:  Article 90.  Victim must be in execution of office.



       3.
  Assault of or Disrespect Toward Warrant Officer or NCO: Article 91

a.
Victim must be in execution of office. This is interpreted fairly broadly.  See, United States v. Diggs, 52 M.J. 251 (2000)(victim caught his wife in bed with another military member, struck him several times, said he would accompany the accused to the MP station.  On the way out of the building, the accused pushed the victim and ran away.  Conviction upheld because a factfinder could find beyond a reasonable doubt that the victim was acting as an NCO in the execution of his office). 

b.
Disrespect must be in the presence of the victim.

c.
NCO may lose protection of office by misconduct; however, NCO may regain his protected status by desisting the illegal conduct and attempting to resolve the matter through appropriate channels.  United States v. Diggs, 52 M.J. 251 (2000)(NCO regained protected status after striking accused because he stopped and said he would accompany the accused to the MP station).  

4.
Cruelty and Maltreatment:  Article 93.  Includes sexual comments or gestures but not consensual acts.  United States v. Fuller, 54 M.J. 107 (2000)(consensual sexual acts and embarrassing comments about those acts not maltreatment); United States v. McCreight, 39 M.J. 530 (A.F.C.M.R. 1994)(not maltreatment when no evidence that officer accused threatened airman in any manner or made any unwelcome advances towards her in order to have sex with her). 



5.
Fraternization:  Article 134 




a.
In deciding whether there is unlawful fraternization, the court may consider:  1) the nature of the officer's acts; 2) the place where the acts occurred; 3) the presence or absence of other people; 4) the military relationship between the officer and the subordinate; and 5) the likely effects of the incident on the attitude of the subordinate and others present.  United States v. McCreight, 39 M.J. 530 (A.F.C.M.R. 1994), aff’d, 43 M.J. 483 (1996)(improper relationship between officer and same sex drinking buddy). 




b.
We are no longer limited to prosecuting fraternization only where a superior-subordinate relationship exists.  However, prosecution must prove the existence of a custom.  United States v. Boyett, 37 M.J. 872 (A.F.C.M.R. 1993), aff’d, 42 M.J. 150 (1995).




c.   AFI 36-2909, Professional and Unprofessional Relationships, is a punitive regulation for officers only.  Misconduct specifically addressed in that AFI should be charged as a violation of a lawful regulation.


C.
Offenses Involving Disobedience or Failure to Perform Duties


1.
Willfully Disobeying a Superior Commissioned Officer (Article 90) or Non-Commissioned Officer (Article 91).




a.
If the subject of the order amounts to merely performing routine duties, the order is no more than an admonition to obey the law.  In such cases, only the underlying offense should be charged and not the disobedience.  United States v. Traxler, 39 M.J. 476 (1994).  However, charging disobedience of an order in addition to the ultimate offense is appropriate in some circumstances.  Considerations include whether the superior personally and directly issued the order; whether the mandate directed a particular act at a particular time and place vs. merely advising the accused of a duty; whether the violation was marked by defiance; and whether the order was formulated to add the full authority of the commander to ensure compliance vs. was formulated to enhance punitive consequences.  Id.; United States v. Peaches, 25 M.J. 364 (C.M.A.1987); United States v. Petterson, 17 M.J. 69 (C.M.A. 1983);  United States v. Battle, 27 M.J. 781 (A.F.C.M.R. 1988).  

b.  Defenses.  

(1)   Duress is not available to accused charged with disobedience of a superior commissioned officer’s order where he is faced with a lawful threat.  The defense of duress is only available where a person is subject to an unlawful threat that causes the person to reasonably believe the only way to avoid imminent death or serious bodily injury is to violate the law.  United States v. Washington, 54 M.J. 936 (A.F.Ct.Crim.App. 2001)(defenses of duress and necessity unavailable in case involving violation of lawful order to be inoculated with anthrax vaccine).

(2)   Necessity is not available to accused charged with disobedience of a superior  commissioned officer’s order.  Putting one’s life on the line is the very essence of military duty and one cannot justify disobedience of a lawful order by asserting his health would be jeopardized.  United States v. Washington, 54 M.J. 936 (A.F.Ct.Crim.App. 2001)(defenses of duress and necessity unavailable in case involving violation of lawful order to be inoculated with anthrax vaccine).

(3)  Inability.  R.C.M. 916.    




2.
Violations of a Lawful Order or Regulation:  Article 92(1), 92(2)

a.
Portions of the regulation charged must be punitive.  United States v. Hecker, 42 M.J. 640 (A.F.Ct.Crim.App. 1995).  

b.   DoD Directive 5500.7, Standards of Conduct, makes part of the Joint Ethics Regulation punitive.  The rules printed in bold italics in the JER are general orders.  They apply to all military members and are punishable under Article 92.  Certain provisions do not apply to enlisted personnel:  18 U.S.C. Sections 203, 205, 207, 208 and 209.

c.   Lawfulness is not an element of the offense and, as a result, the lawfulness of an order is a matter of law that does not require the military judge to submit to the members.  United States v. New, 55 M.J. 95 (2001)(MJ did not error in determining the accused had not overcome the presumption of lawfulness).  

(1) An order requiring the performance of a military duty or act may be inferred to be lawful and it is disobeyed at the peril of the subordinate.  This inference does not apply to a patently illegal order, such as one that directs the commission of a crime.  United States v. New, 55 M.J. 95 (2001)(order to wear UN insignia on uniform lawful).  

(2) Orders must relate to military duty, which includes all activities reasonably necessary to accomplish a military mission, or safeguard or promote the morale, discipline, and usefulness of the command and directly connected with the maintenance of good order in the service.  United States v. McDaniels, 50 M.J. 407 (1999)(order not to drive after being diagnosed with narcolepsy lawful because it protects other persons); United States v. Pagett, 48 M.J. 273 (1998)(order to stay away from young girl served a valid military purpose); United States v. McCarthy, 38 M.J. 398 (C.M.A. 1993)(order to move from family quarters into dorm for reasons related to military discipline); United States v. Blye, 37 M.J. 92 (C.M.A. 1993)(order not to consume alcohol as condition of pretrial restriction reasonably related to morale, welfare and safety of unit); United States v. Dumford, 30 M.J. 137 (C.M.A. 1990)(safe sex order for HIV-infected individual valid); Cf. United States v. Stewart, 33 M.J. 519 (A.F.C.M.R. 1991)(order to abstain from drinking until next rehabilitation committee meeting held mere diagnostic tool, not legally enforceable order).  

d.
Defenses:

(1) Ignorance is not a defense to violations of general orders.  However, ignorance is a defense to other orders where actual knowledge is required.  United States v. Womack, 29 M.J. 88 (C.M.A. 1989); United States v. Jack, 10 M.J. 572 (A.F.C.M.R. 1980).

(2)  Lawfulness of the order or regulations is a defense in some cases.  However, claiming the order was illegal based on the accused’s interpretation of the law is not a defense.  United States v. New, 55 M.J. 95 (2001)(MJ did not error in determining the accused had not overcome the presumption of lawfulness).  

3.
Dereliction of Duty:  Article 92(3)

a.   There is no requirement that evidence show the accused was advised as to the source of the duty; merely that he knew or should have known of the duty.  United States v. Markley, 40 M.J. 581 (A.F.C.M.R. 1994).

b.  Duty must be military task.  United States v. Rust, 38 M.J. 726 (A.F.C.M.R. 


1993), aff’d, 41 M.J. 472 (1995)(dereliction of duty by medical malpractice for doctor whose military duties required him to provide obstetric care).  

D. Conduct Unbecoming An Officer And Gentleman:  Article 133.  "Any commissioned officer, cadet, or midshipman who is convicted of conduct unbecoming of an officer or a gentleman shall be punished as a court-martial may direct."

1.
Not void for vagueness.  Parker v. Levy, 417 U.S. 377 (1974).  The Constitution does not require a regulation or custom of the service be established to support a conviction for conduct unbecoming.  Instead, the prosecution must prove that the officer should have been on notice that the conduct was punishable.  United States v. Rogers, 54 M.J. 244 (2000)(squadron commander sufficiently on notice that relationship with first lieutenant in his squadron was punishable).

2.
Conduct Chargeable as a Violation of Article 133 includes misconduct in an official or private capacity.  

a.   Not reporting child abuse by wife or seeking medical attention for burned step-daughter.  United States v. Miller, 37 M.J. 133 (C.M.A. 1993).

b.   Being found semi-clad with enlisted man's wife in apartment of TDY 

      enlisted man.  United States v. Frazier, 34 M.J. 194 (C.M.A. 1992).

c.   An "open, notorious and public" affair with an enlisted woman.  United States v. Cisler, 33 M.J. 503 (A.F.C.M.R. 1991).

d.   Nurse catheterizing herself and then injecting saline solution into her bladder in    order to avoid detection in a drug urinalysis.  United States v. Norvell, 26 M.J. 477 (C.M.A. 1982). 

e.   Sending sexually suggestive letter to 14 year old girl.  United States v. 


Hartwig, 39 M.J. 125 (C.M.A. 1994).

f.    Publicly associating with known drug smuggler.  United States v. 


Maderia, 38 M.J. 494 (C.M.A. 1994). 

g.   Soliciting child pornography in violation of federal statute.  United States 


v. Bilby, 39 M.J. 467 (C.M.A. 1994). 

h.   Drinking relationship with enlisted member in same command.  United 

States v. McCreight, 43 M.J. 483 (1996).

i.    Possession of nude photographs of children in unlocked government desk.  United States v. Henley, 53 M.J. 488 (2000).



3.  Pleading.

a.   The preemption doctrine does not apply to Article 133.  As a result, you may charge one of the enumerated offenses as conduct unbecoming under Article 133.  For example, if an officer has committed rape, you could charge the rape as conduct unbecoming an officer.

b.   The government will have to prove all of the elements of the underlying offense and that the conduct was conduct unbecoming an officer and gentleman. 

c.   The underlying offense would be an LIO of the Article 133.  United States v. Harwood, 46 M.J. 26 (1997); United States v. Weymouth, 43 M.J. 329 (1995).   

d.   Do not charge both conduct unbecoming an officer under Article 133 and the underlying offense.  United States v. Frelix-Vann, 55 M.J. 329 (2001)(larceny and conduct unbecoming an officer based on larceny multiplicious);  United States v. Cherukuri, 53 M.J. 68 (2000)(charging both conduct unbecoming an officer under Article 133 and a service-discrediting offense under Article 134 for the same conduct improper).

e.   PRACTICE TIP:  If there is an enumerated offense, charge the misconduct under that Article.  Do not charge it under Article 133.  Charging it under Article 133 merely adds to your burden of proof.    

4.   Punishment under Article 133.  Maximum punishment for an Article 133 offense is dismissal, forfeiture of all pay and allowances, and confinement based on the following:

a.   If misconduct charged under Article 133 constitutes an offense under another article of the UCMJ, the maximum confinement for the other article applies to the Article 133 misconduct.

b.   If misconduct charged under Art 133 does not constitute an offense under another article of the UCMJ and if there is a closely related UCMJ offense, then the maximum confinement for the closely related offense applies to the Article 133 misconduct.

c.    If misconduct charged under Article 133 does not constitute an offense under another article of the UCMJ and there is not a closely related UCMJ offense, then maximum confinement is one year.

E.
Other Military Offenses

1.  Failing to Turn Over/Dealing in Captured and Abandoned Property: Article 103.  Bringing home “war trophies”.  

2.  Misbehavior of Sentinel or Lookout:  Art 113.  Cop falling asleep on post.

3.  False or Unauthorized Pass:  Article 134.  Falsifying a military ID card in order to drink while underage.

F.  The following military offenses are not commonly charged.  Skim these offenses at your convenience.  They are not included on the exam.

1. Fraudulent Enlistment, Appointment, or Separation:  Article 83

2. Effecting Unlawful Enlistment, Appointment, or Separation:  Article 84   

3. Abandoning Guard or Watch:  Article 86(4)

4. Contempt toward Officials.  Article 88

5. Mutiny and Sedition:  Art 94.

6. Misbehavior before the Enemy:  Article 99

7. Subordinate Compelling Surrender:  Article 100

8. Improper Use of Countersign:  Article 101

9. Forcing a Safeguard:  Article 102

10. Aiding the Enemy:  Article 104

11. Misconduct as a Prisoner:  Article 105 

12. Spying:  Article 106 (Mandatory Death Penalty)

13. Espionage:  Article 106a

14. Improper Hazarding of Vessel:  Article 110 (surprisingly uncommon in the Air Force)

15. Drunk on Duty:  Article 112  

16. Incapacitated for Duty Due to Prior Overindulgence in Liquor/Drug:  Article 134 
17. Dueling:  Article 114

18. Abusing a Public Animal:  Article 134

19. Disloyal Statements:  Article 134

20. Escape/Breach of Correctional Custody:  Article 134

21. Gambling with Subordinate:  Article 134

22. Impersonating a Commissioned Officer or Other Official:  Article 134

23. Jumping from a Vessel into Water:  Article 134

24. Breaking Medical Quarantine:  Article 134 

25. Breaking Restriction:  Article 134

26. Self-Injury with Intent to Avoid Service:  Article 134

27. Sitting/Loitering as a Sentinel or Lookout:  Article 134

28. Straggling:  Article 134 

29. Wearing an Unauthorized Badge or Ribbon:  Article 134

IV.  OFFENSES AGAINST PERSONS

A.
Murder:  Article 118(1-4)

1.
Premeditated:  Article 118(1).  Requires trial by members and prohibits guilty plea.  Article 18 and 45(b), UCMJ.

a.   To convict of premeditated murder, the killing must have been committed after reflection by a cool mind.  United States v. Curtis, 44 M.J. 106 (1996).

b.   Alcohol consumption raised the question of lesser included offenses.  United States v. Watford, 32 M.J. 176 (1991).

2.
 Unpremeditated:  Article 118(2).  Calculated withholding of medical attention alone or in combination with physical abuse, plus specific intent to inflict bodily harm equates to unpremeditated murder.  United States v. Valdez, 40 M.J. 491 (1994). 

3.
Inherently Dangerous Act:  Article 118(3)

a.  No specific intent required, but covers those cases where the acts resulting in    death are calculated to put human lives in jeopardy, without being aimed at any one in particular.  United States v. Berg, 30 M.J. 195 (C.M.A. 1990), on reconsideration, 31 M.J. 38 (C.M.A. 1990), aff’d after retrial, 44 M.J. 79 (1996) (both 1990 opinions provide an excellent discussion of relationship between 118(2) and 118(3)).

b.  Deaths resulting from traffic violations can be the basis for Article 118(3) conviction if evidence demonstrates the accused engaged in acts inherently dangerous to others and evinces a wanton disregard for life.  United States v. Vandenack, 15 M.J. 230 (C.M.A. 1983)(auto accident).  

c.  With "depraved heart" murder, the attitude of the killer is not measured in the abstract, but rather in light of surrounding circumstances which are apparent and known to killer, or which at least should have been reasonably apparent or known.  United States v. McMonagle, 34 M.J. 852 (A.C.M.R. 1992), aff'd, 38 M.J. 53 (C.M.A. 1993)(Panamanian civilian killed in Operation Just Cause when soldiers faked a firefight to cover up the loss of a pistol).

4.
Felony Murder:  Article 118(4)

a.
Committed incident to burglary, sodomy, rape, robbery, and aggravated arson.

b.
Accident is not a defense.

B.
 Manslaughter:  Article 119(a) and (b)

  1.
 Voluntary Manslaughter:  Article 119(a).  

a.  Unpremeditated murder plus "in the heat of sudden passion caused by adequate provocation." 

b.  Provocation such that would arouse sufficient rage or fear to reduce murder to voluntary manslaughter cannot be induced by the killer.  Also, if under reasonable person standard, sufficient cooling time elapses between the provocation and killing, the offense is murder.  United States v. Schap, 49 M.J. 317 (1998). 

  2.
 Involuntary Manslaughter:  Article 119(b)

a. Culpable negligence.  United States v. Oxendine, 55 M.J. 323 (2001)(hung victim upside down out 3rd story window with no safety device while victim was drunk and in a cast); United States v. Nelson, 53 M.J. 319 (2000)(failure to provide medical care to newborn); United State v. Martinez, 52 M.J. 22 (1999)(failed to get medical assistance for child victim of abuse); United States v. Brown, 22 M.J. 448 (C.M.A. 1986)(turned car over to intoxicated person); United States v. Mazur, 13 M.J. 143 (C.M.A. 1982)(helped victim inject heroin).

b.  Human being.  At common law, a “human being” must have been born alive.  A child is born alive if it was wholly expelled from it’s mother’s body, and possessed or was capable of an existence by means of a circulation independent of that of the mother.  United States v. Nelson, 53 M.J. 319 (2000)(death can be charged under Article 118 or 119 even if the child never took an efficient breath of air from its own lungs, if the child’s capability to do so is sufficient).  

c.  The affirmative defense of accident requires that the accused was not acting negligently.  R.C.M. 916(f);  United States v. Davis, 53 M.J. 202 (2000)(military judge did not have an obligation to instruct sua sponte on accident when accused admitted he was negligent by failing to properly secure his infant in her car seat). 

C.
 Negligent Homicide:  Article 134.  

1.   Causation.  Evidence of medical negligence is admissible on the issue of proximate cause if it rises to the level of gross negligence so as to have “turned aside the course of the victim’s probable recovery and have been the sole cause of the victim’s death.”  United States v. Taylor, 44 M.J. 254 (1996).

2.   Allowing friend to drive accused’s vehicle while drunk, resulting in the driver’s death, was negligent homicide.  United States v. Martinez, 42 M.J. 327 (1995). 

D.
Maiming:  Article 124.  Deep second and third degree burns on a child’s buttocks, considered permanent by physicians, was sufficient for a conviction.  United States v. Spenkoff, 41 M.J. 772 (A.F.Ct.Crim.App. 1995).

E.  Assault with Intent to Commit Murder, Voluntary Manslaughter, Rape, Robbery, Sodomy, Arson, Burglary, or Housebreaking:  Article 134 

F.
Assault, Assault Consummated by a Battery, Aggravated Assault, Assault with Intent to Inflict Grievous Bodily Harm:  Article 128

1.   If a “victim” does not sufficiently manifest his lack of consent, the accused may have an affirmative defense of mistake of fact to assault consummated by a battery.  United States v. Johnson, 54 M.J. 67 (2000)(where victim never protested against backrubs and merely shrugged her shoulders to get the accused to stop). 

2.   Affirmative defenses include self-defense, defense of another and parental discipline.  Force may be used by parents when it is used for the purpose of safeguarding or promoting the welfare of the minor, including the prevention or punishment of his misconduct and it is not designed to cause or known to create a substantial risk of causing death, serious bodily injury, disfigurement, extreme pain or mental distress, or gross degradation.   United States v. Rivera, 54 M.J. 489 (2001)(members properly concluded one closed fist punch to the stomach can cause substantial risk of serious bodily injury even without manifestation of such harm). 

G. Willfully Discharging Firearm Under Circumstances that Endanger Human Life:  Article 134

H. Reckless Endangerment:  Article 134
I.  Kidnapping.  Article 134.  

1.   The voluntariness of the seizure and detention is the essence of the offense of kidnapping.  The duration of the restraint is not germane, except for sentencing purposes.  United States v. Bailey, 52 M.J. 786 (A.F.Ct.Crim.App. 1999)(kidnapping offense was complete when the accused grabbed his girlfriend, carried her back to the truck, and threw her in).


2.   Forcible movement of rape victim 12 feet back into a room she tried to leave, and detention there was more than incidental to commission of rape and sodomy.  United States v. Newbold, 45 M.J. 109 (1996).

J.  Communicating a Threat.  Article 134  

1. The language must express a present determination or intent to wrongfully injure a person, property or reputation either presently or in the future.  

2. The acts that accompany the words can be considered in determining whether the words expressed a present determination of intent to injure.  United States v. Bailey, 52 M.J. 786 (A.F.Ct.Crim. App. 1999)(statement that he “could punch her nose into her brains and kill her” taken together with his actions in striking her, grabbing her throat, lifting her in the air, pulling his fist back and hitting the wall next to her established what he could and would do in the future in she did not acquiesce to his will).  

3. The government does not have to prove the accused entertained the intent to carry out the act.  United States v. Grieg, 44 M.J. 356 (1996)(citations omitted).  The intent which established the offense is that expressed in the language of the declaration, not in the mind of the declarant.  Id.  The offense is complete when one avows a present determination or intent to injure.  Id.
4. The imposition of a wrongful condition does not negate a present determination to injure.  United States v. Alford, 34 M.J. 150 (C.M.A. 1992)(“if you say anything, I’ll make sure you spend time in the hospital” expressed a present determination to injure in the future and that intent was not negated by the imposition of a condition the accused had no right to impose).  If the threatened injury is stated to be contingent on an event that obviously cannot take place, the accused is not criminally liable.  Id. 

5.   When the words of the purported threat appear lawful and protected on their face, allege the underlying facts which make the communication unlawful.  United States v. Gillespie, 47 M.J. 750 (A.F.Ct.Crim.App. 1997).

V.
SEXUAL OFFENSES

A.
Rape:  Art 120

1. If a victim is incapable of consenting because she is asleep or unconscious or intoxicated to the extent that she lacks the mental capacity to consent, the act of sexual intercourse is done without consent and no greater force is required than that of penetration.  United States v. Grier, 53 M.J. 30 (2000).  

2. Likewise, a victim who believes she is having sex with a specific person and then learns it is someone else does not "retroactively consent" by her failure to resist after her discovery.  The offense is completed by penetration. United States v. Hughes, 48 M.J. 214 (1998);  United States v. Traylor, 40 M.J. 248 (C.M.A. 1994). 

3. Force may be constructive, including psychological pressure by a parent.  United States v. Clark, 35 M.J. 432 (C.M.A. 1992); United States v. Palmer, 33 M.J. 7 (C.M.A. 1991); United States v. Bradley, 28 M.J. 197 (C.M.A. 1989); United States v. Torres, 27 M.J. 867 (A.F.C.M.R. 1989). 

4. The amount of resistance necessary to show “force” will depend on the totality of the circumstances.  United States v. Webster, 40 M.J. 384 (C.M.A. 1994)(grabbing victim’s arms and preventing her from moving sufficient). 

5. Statute of limitations (Article 43, UCMJ) inapplicable for rape since any offense “punishable by death” can be tried at any time even if charge referred noncapital.  Willenbring v. Neurater, 48 M.J. 152 (1998). 

B. Carnal Knowledge:  Article 120

1.  Mistake of fact as to age is a defense but the accused carries the burden of proof which is a preponderance of the evidence.  

2.  Mistake of fact as to identity of victim is a potential defense.  United States v. Adams, 33 M.J. 300 (C.M.A. 1991). 

3.   To be a lesser included offense of rape, you must allege age.  United States v. Ureta, 41 M.J. 571 (A.F.Ct.Crim.App. 1994). 

C.
Sodomy:  Article 125

1.  The concept of constructive force by a parent applies to sodomy as well as rape.  United States v. Davis, 52 M.J. 201 (1999).  

2.   Sexual relations within a marital relationship are constitutionally protected if it is in furtherance of or supportive of the interests of the marital relationship.  United States v. Allen, 53 M.J. 402 (2000)(anal sodomy of former wife not constitutionally protected because the acts were part of a pattern of abuse). 



3.   There is no such protection for singles.  Even private, non-adulterous, consensual, adult, heterosexual, noncommercial acts of oral sex are not constitutionally protected.  United States v. Gates, 40 M.J. 354 (C.M.A. 1994).  PRACTICE TIP:  Although legally these acts can be charged, it is extremely rare to prosecute such acts.    



4.   Although the victim will be reluctant to describe the exact conduct in detail, it is necessary.  Using slang terms may not suffice to prove sodomy.  In United States v. Powell, 40 M.J. 768 (A.F.C.M.R. 1994)(victim's use of the term "oral sex" did not suffice to prove an act of fellatio).  

D.
Indecent Assault:  Article 134

1.   Excellent example of how the elements in the manual differ greatly from the instruction the military judge will give.  See, DA-PAM 27-9.  

2.   If during a consensual encounter the “victim” “draws the line” and the accused does not cross the line but continues consensual sexual contact and encourages victim to “go further,” there is no indecent assault.  United States v. Ayers, 54 M.J. 85 (2000)(accused tried to progress to sexual intercourse but “victim” said no.  Accused continued to rub his penis on her vagina and tried to persuade her.  Victim persisted in refusal.  The continued touching of his penis on her vagina was not an indecent assault).

3.   Although indecent assault has a specific intent element, the element of consent is  general-intent, and therefore, mistake of fact defense requires both a subjective belief of consent and a belief that is reasonable.  United States v. Peterson, 47 M.J. 231 (1997). 

E.
Assault with Intent to Commit Rape, Sodomy:  Article 134.  United States v. Britton, 47 M.J. 195 (1997)(good discussion -- finding rape and assault with intent to commit rape stand as greater and lesser included offenses); United States v. Gomez, 46 M.J. 241 (1997)(finding of assault w/intent to commit rape not preempted by attempted rape under Article 80).

F.
Indecent Acts with Another:  Article 134
1.   Doesn’t require touching the victim, but does require an act that "tends to excite lust and deprave morals with respect to sexual relations."  United States v. Eberle, 44 M.J. 374 (1996)(male masturbating in women’s restroom, in the presence of women and trying to prevent woman from leaving, was indecent act); United States v. McDaniel, 39 M.J. 173 (C.M.A. 1994)(recruiter having women go in other room and disrobe for weigh-in and asking them to bounce on scales while secretly videotaping them was indecent act).

2.   Can include consensual acts.  United States v. Izquierdo, 51 M.J. 421 (1999)(sexual intercourse in dorm room when roommate was present); United States v. Tollinchi, 54 M.J. 80 (2000)(sexual intercourse in the presence of a third person).

G.  Indecent or Acts or Liberties with a Child Under 16:  Article 134

1.  Acts.  Does not require touching but it does require some participation with another.    United States v. Thomas, 25 M.J. 75 (C.M.A. 1987)(accused's playing games with young nude children and dancing with them was sufficient to sustain conviction); United States v. Scott, 21 M.J. 345 (1986)(exposing genitals and showing pornography to children).

2.  Liberties.  United States v. Marrie, 39 M.J. 993 (A.F.C.M.R. 1994) aff’d on other grounds, 43 M.J. 35 (1995)(showing child material not legally pornographic may still be indecent liberties if accompanied by behavior and language which demonstrates intent to arouse sexual passions).

H.  Indecent Exposure:  Art 134

I.   Indecent Language:  Art 134  

1.   Obscene language not protected by the First Amendment.  United States v. Moore, 38 M.J. 490 (C.M.A. 1993).

2.   The applicable "community standards" for measuring whether language is indecent are those of the military community, not those of an individual military unit.  United States v. Hullett, 40 M.J. 189 (C.M.A. 1994).
J.   Adultery:  Article 134.  Note the 2002 changes to the MCM that set out criteria for charging adultery.   

K.  The following sexual offenses are not commonly charged.  Skim these offenses at your convenience.  They are not included on the exam.

1.  Bigamy:  Article 134

2.  Pandering & Prostitution:  Article 134
3.  Wrongful Cohabitation:  Art 134

VI.
 PROPERTY OFFENSES

A.  Wastes, Spoilage, Destruction or Damage to Non-Military Property:  Article 109

B.  Sale, Loss, Destruction, Damage or Wrongful Disposition of Military Property:  Article 108

C.  Destroying, Obliterating, Removing, Concealing, or Altering a Public Record:   Article 134 

 D.  Larceny and Wrongful Appropriation:  Article 121


1.  Larceny


a.  Taking basic allowance for housing (BAH) payment at “with dependent’s rate” is larceny when based on a sham marriage.  United States v. Phillips, 52 M.J. 268 (2000).

b.  Retaining dependent-rate VHA/BAQ when not supporting dependents is a wrongful withholding type larceny.  United States v. Antonelli, 43 M.J. 183 (1995).  Obtaining dependent-rate VHA/BAQ when not supporting dependents can also be charged as a wrongful obtaining type larceny because the member is only entitled to that rate when supporting dependent, otherwise the money remains the lawful property of the US.  United States v. Bulger, 41 M.J. 194 (C.M.A. 1994).

c.  Once member realizes he is erroneously receiving pay or allowances and forms the intent to steal the property, member has committed larceny even without affirmative act of deception or duty to account for funds.  United States v. Helms, 47 M.J. 1 (1997).

d.  Larceny by false pretenses extended to unauthorized use of Government Credit Cards.  United States v. Schaper, 42 M.J. 737 (A.F.Ct.Crim.App. 1995).




e.  Always consider ownership of the property in drafting the specification.  




(1)  The accused can’t steal something to which he was legally entitled.  United  States v. Fenner, 53 M.J. 666 (A.F.Ct.Crim.App. 2000)(roommates gave accused rent money because his name was on the lease.  He later claimed it had been stolen.  Each roommate agreed to give him $75 extra in upcoming months to cover the loss.  Accused could not be charged with the larceny of the initial rent money because it was legally his.  He could be charged with obtaining the extra $75 under false pretenses).   




(2)  Ownership or right to possession must have greater right than thief.  United States v. Hawkins, 37 M.J. 718 (A.F.C.M.R. 1993)(stole his own motorcycle after it had been impounded by police; police had greater possessory interest).  More than one ownership interest may exist.  United States v. Leslie, 13 M.J. 170 (C.M.A. 1982).  United States v. Wiederkehr, 33 M.J. 539 (A.F.C.M.R. 1991)(the "abandoned property" defense); United States v. Harrison, 32 M.J. 1027 (A.F.C.M.R. 1991)(special considerations in cases involving TDY advances); United States v. Evans, 34 M.J. 1051  (A.F.C.M.R. 1992) (ownership of BAQ funds).



     f.  Military Property.  


(1)  Private property held in an evidence locker for potential use in military justice proceedings is “military property.”  United States v. Sneed, 43 M.J. 101 (1995).

(2)  Paycheck, even though money from the US Treasury, was still “military property.”  United States v. Hemingway, 36 M.J. 349 (C.M.A. 1993).




g.  Value.  

(1)  Urine has some value.  United States v. Batiste, 11 M.J. 791 (A.F.C.M.R. 




1981). 

(2)  Value of documents, cards, coupons, etc.  United States v. Payne, 



9 M.J. 681 (A.F.C.M.R. 1980).

(3)  Value of "unknown items."  United States v. Weems, 13 M.J. 609 



(A.F.C.M.R. 1982).

(4)  Value of object may not be the same to every one with possessory 


interest.  United States v. Hawkins, 37 M.J. 718 (A.F.C.M.R. 1993)(car impounded by police, with "bluebook" value of over $2000 to owner, only had "some" value to police who were holding it as evidence).

(5)  Maximum Punishment.  It is proper to aggregate items stolen at the same time into one specification and aggregate the value to determine maximum punishment.  However, if you aggregate items stolen at different times into one specification, you may not use the aggregate value in determining maximum punishment.  United States v. Oliver, 43 M.J. 668 (A.F.Ct.Crim.App. 1995); United States v. Pabon, 37 M.J. 836 (A.F.C.M.R. 1993).


(6)  PRACTICE TIPS:  

(a)  Even when you know the exact value of an item, i.e. a new kayak stolen from a sporting goods store, alleging “of a value more than $500” is sufficient and will be easier to prove.  

(b)  If the item isn’t new, remember to prove value based on the inventory or market price and the condition of the item.  

(c)  If the value is nominal or not readily determined, simply allege “of some value”.  


h.  Defenses

(1)  Taking to satisfy preexisting debt no defense to larceny or wrongful appropriation.  United States v. Gunter, 42 M.J. 292 (1995).  

(2)  An honest mistake of fact is an affirmative defense because it negates the specific intent to steal.  R.C.M. 916; United States v. Binegar, 55 M.J. 1 (2001).

(3)  Abandonment of property is a potential defense.  United States v. Widerkehr, 33 M.J. 539 (A.F.C.M.R. 1991).


E.  Obtaining Services under False Pretenses:  Article 134

F.
Robbery:  Article 122

G.  Extortion:  Article 127

H.
Receiving Stolen Property:  Article 134 

1.
Cannot also be convicted as aider and abettor to larceny.  United States v. 


Cartwright, 13 M.J. 174 (C.M.A. 1982).

2.
If thief transforms tangible stolen property into another form of property and gives it to another, person receiving transformed property will not be guilty of receiving stolen property.  (This doesn't include putting cash in the bank and then withdrawing it.)  United States v. Kocur, 37 M.J. 516 (A.F.C.M.R. 1993).

I.
Arson:  Article 126

J.  Burning with Intent to Defraud:  Article 134
K.
Burglary:  Article 129

L.
Housebreaking:  Article 130

M.
Forgery:  Article 123

1.
Must impose, if genuine, a legal liability.  United States v. James, 42 M.J. 270 (1995) (leave authorization form may be subject of forgery conviction); United States v. Banfield, 37 M.J. 325 (C.M.A. 1993); United States v. Thomas, 25 M.J. 396  (C.M.A. 1988); United States v. Sherman, 52 M.J. 856 (Army Ct.Crim.App. 2000)(falsely and fraudulently signing bank signature cards sufficient); United States v. Woodson, 52 M.J. 688 (C.G. Ct. Crim. App. 2000)(credit application insufficient because it does not creat any legal right or liability). 

2.
Other forgeries may be charged under Article 134.  United States v. Ventura, 36 M.J. 832 (A.C.M.R. 1993); United States v. Pechefsley, 13 M.J. 814  (A.F.C.M.R. 1982).

N.
False Claims Against the United States:  Article 132

1.
Mere preparation of a false voucher insufficient.  United States v. Couch, 


2 M.J. 286 (A.F.C.M.R. 1976).

2.
Honest mistake is defense.  United States v. Ward, 13 M.J. 626 (A.F.C.M.R. 


1982).


O.  Failure to Pay a Just Debt:  Article134.  Physical or financial inability occurring through the accused’s own fault or design, is not a defense.  United States v. Hilton, 39 M.J. 97 (1994).

P.
Bad Checks:  Article 123a, 134



1.  Article 123a:  Intent to defraud/deceive.




a. 
Multiple checks may be pled in single specification.  Multiple checks in 

single specification are subject to separate punishments.  United States v. Mincey, 42 M.J. 376 (1995).  Sample specifications are located in AFI 51-201, figure 3.2.

b.  Maximum punishment in check “mega-specs” is calculated by the number and amount of checks as if they had been charged separately.  United States v. Mincey, 42 M.J. 376 (1995). 

c.   “For any other purpose” includes checks written as gifts, but not a check paid as alimony or child support, which must be charged as failure to pay a just debt.  United States v. Woodcock, 39 M.J. 104 (1994).   








d.
Checks and notice of dishonor are self-authenticating business records.            





United States v. Dean, 13 M.J. 676 (A.F.C.M.R. 1982).




e.
Defenses.





(1)  Reasonable expectation of payment.  United States v. Webb, 

46 C.M.R. 1083 (A.C.M.R. 1972).  However, a compulsive gambler's hope of a "big win" isn't sufficient.  United States v. Zajac, 15 M.J. 845 (A.F.C.M.R. 1983).





(2)  Mistake of fact.  United States v. Barnard, 32 M.J. 530 





(A.F.C.M.R. 1990).





(3)  Duress.  United States v. Palus, 13 M.J. 179 (C.M.A. 1982).




(4)  Wallace public policy against enforcing bad checks for “gambling debts” does not extend to Article 123.  United States v. Ewing, 50 M.J. 622 (A. F. Ct. Crim. App. 1998).  Further, civilian casinos did not “facilitate gambling merely by having on-premises check-cashing facilities. 



2.  Dishonorable failure to maintain sufficient funds:  Article 134




a. 
LIO of Article 123a.  United States  v. Bowling, 33 C.M.R. 378 (C.M.A. 1963).




b. 
Mere negligence insufficient.  United States v. McCullah, 11 M.J. 234 (C.M.A. 1981).

c.   Bad checks written for gambling not enforceable under Article 134.  United States  v. Allberry, 44 M.J. 226 (1996); United States v. Wallace, 36 C.M.R. 148 (C.M.A. 1966).


Q.  The following property offense is not commonly charged.  Skim this offense at your convenience.  It is not included on the exam.



1.  Taking, Opening, Secreting, Destroying or Stealing Mail:  Article 134

VII.  CRIMES AGAINST SOCIETY


A.
Controlled Substances:  Article 112a   Note:  Also see Chapter 9, The Urinalysis Program for a discussion of proof in urinalysis cases.

1.  Wrongful means a knowing and conscious act, done without legal justification or authorization.  A positive urinalysis accompanied by the testimony of an expert witness interpreting the result was sufficient to support a permissive inference of knowing and wrongful use.  United States v. Green, 55 M.J. 76 (2001).   

2.  Pleading.

a.   If the drug is not specifically listed in Article 112a, you must allege the Schedule in the specification and prove it at trial.  For example, you would allege, “wrongfully use psilocybin, a Schedule I controlled substance.”  You would likely submit a copy of the 21 U.S.C. 812 and request judicial notice of the fact psilocybin is a Schedule I controlled substance.   

b.   Abuse of substance not listed in Schedules may be charged as disorder offenses under Article 134.  United States v. Deserano, 41 M.J. 678 (A.F.Ct.Crim.App. 1995)(inhaling nitrous oxide from whipped cream can).

c.   If an individual is charged with distribution or use, do not charge the possession of the same drugs separately.  The possession was incident to the distribution or use.  United States v. Savage, 50 M.J. 244 (1999).  If, however, the accused used some amount of drugs and was still in possession of additional drugs, you can charge both.  

3.   Review the applicable instruction.  DA PAM 27-9, 3-37-1 through 3-37-3.  

4.   Common defense strategies:  

a.   Innocent ingestion, i.e. “I had no idea my wife had put marijuana in the brownies.”  Defense is required to advise the prosecution of an innocent ingestion defense prior to the start of trial to include:  the place where the innocent ingestion occurred, the circumstances under which the substance was ingested, the names and addresses of the witness upon whom the accused intends to rely to establish the defense.  R.C.M. 701(b)(2).  

b.   Unknowing ingestion/good military character, i.e. “I have no idea why my urine tested positive for drugs.  I would never use drugs (just look at my great record!).”    


B.  Drunk or Reckless Driving:  Article 111

C.
Drunk or Disorderly Conduct:  Article 134.  Walking on other people’s cars on the street is disorderly.  United States v. Rogers, 54 M.J. 244 (2000).


D.
Provoking Speech or Gestures:  Article 117

1.   No specific intent is needed.  The test is whether a reasonable person would expect the words or gestures to induce a breach of the peace under the circumstances.  United States v. Davis, 37 M.J. 152 (C.M.A. 1993) ("F___ you Sergeant, "and "F___ the MPs").

2.   May include racial/ethnic slurs.  OpJAGAF 1980/40, 12 May 80, but not always, United States v. Shopshire, 34 M.J. 757 (A.F.C.M.R. 1992).

 E.  The following offenses against society are not commonly charged.  Skim these offenses at your convenience.  They are not included on the exam.

1. Riots and Breach of Peace:  Article 116

2. Bribery or Graft:  Article 134

3. Fleeing the Scene of an Accident:  Article 134

4. Discharging Firearm through Negligence:  Article 134

5. Carrying a Concealed Weapon:  Article 134

6. Bomb Threat or Hoax:  Article 134

7. Depositing Obscene Material in the Mail:  Article 134

VIII.  CRIMES AGAINST JUSTICE

A.
Obstruction of Justice:  Article 134 

1.  Lying to investigators constitutes obstruction of justice.  United States v. Arriaga, 49    M.J. 9 (1998).  

2.  Alleging accused asked boyfriend to "contact" victim, rather than alleging accused asked boyfriend to "convince" victim to change testimony watered down criminality to not allege obstruction of justice.  United States v. Smith, 39 M.J. 448 (C.M.A. 1994).



3.
There is no requirement that a criminal investigation or proceeding actually be underway, but the accused must at least believe that such proceedings will take place. United States v. Athey, 34 M.J. 44 (C.M.A. 1992); United States v. Tedder, 24 M.J. 176 (C.M.A. 1987).  


B.  Wrongful Interference with an Adverse Administrative Proceeding:  Article 134  

C. Subornation of Perjury:  Article 134.  Accused not guilty of subornation of perjury when trial counsel called witness, causing witness “to take an oath and falsely testify.”  Witness previously listed on defense witness list but not called by defense.  Government called witness in rebuttal, “to allow her to lie in order to show that she had collaborated with appellant to concoct a story...” Trial counsel deliberately caused witness to do what appellant had declined to have her do.  Court found obstruction of justice as LIO.  United States v. Standifer, 40 M.J. 440 (C.M.A. 1994).


D.
Perjury:  Article 131


E.  
False Swearing:  Article 134

1.  The “two witness” rule applicable to perjury does not apply to false swearing.  United States v. Hogue, 45 M.J. 300 (1996)(accused’s sworn statement that he had not used drugs).  


2.  False swearing conviction cannot be based on a sworn statement at Article 32 hearing.  Perjury was the proper charge.  United States v. Galchick, 52 M.J. 815 (A.F.Ct.Crim.App. 1999).  

F.  False Official Statements:  Article 107 

1
Official includes "any matter within the jurisdiction of any department or agency of U.S."  United States v. Smith, 44 M.J. 369 (1996)(falsified verification of employment letter to credit corporation); United States v. Caballero, 37 M.J. 422 (C.M.A. 1993) (includes an oral statement); United States v. Hagee, 37 M.J. 484 (C.M.A. 1993) (falsifying order to deceive a private party is false official statement). 

2.
Statements to law enforcement officers may be "official" even if there is no independent duty to account. United States v. Bailey, 52 M.J. 786 (A.F.Ct.Crim.App. 1999); United States v. Jackson, 26 M.J. 377 (C.M.A. 1988).

3.  The “Exculpatory No” doctrine has been rejected.  Brogan v. United States, 522 U.S. 398 (1998); United States v. Solis, 46 M.J. 31 (1997) (suspect must remain silent or tell the truth after waiver of rights advisement, Article 107 doesn’t support broad doctrine).  

G.  Wrongful Refusal to Testify:  Article 134 

H.  The following offenses against justice are not commonly charged.  Skim these offenses at your convenience.  They are not included on the exam.

1. Resisting Apprehension, Flight from Apprehension, Breaking Arrest, Escape from Custody/Confinement:  Article 95

2. Permitting Escape/Improper Release of Prisoner:  Article 96

3. Unlawful Detention:  Article 97.  This includes apprehension, arrest, and confinement, not "false imprisonment."  

4. Unnecessary Delay in Disposing of Case/Failing to Enforce or Comply with the UCMJ:  Art 98.  This includes failing to advise of Article 31 rights if rights advisement is required under the circumstances.

5. Drinking Liquor with Prisoner:  Article 134

6. Drunk Prisoner:  Article 134

7. Violation of Parole:  Article 134

IX.  THE GENERAL ARTICLE:  Article 134

"Though not specifically mentioned in this chapter, all disorders and neglects to the prejudice of good order and discipline in the armed forces, all conduct of a nature to bring discredit upon the armed forces, and crimes and offenses not capital, of which persons subject to this chapter may be guilty, shall be taken cognizance of by a general, special, or summary court-martial, according to the nature and degree of the offense, and shall be punished at the discretion of that court."  Article 134, UCMJ.
A.
The preemption doctrine prohibits charging any of the offenses enumerated in the UCMJ (Articles 80 through 132) under Article 134.    
B.
Three Clauses:



1.
First Clause - Conduct prejudicial to good order and discipline:  United States v. Fuller, 54 M.J. 107 (2000)(sexual relations with subordinate and encouraging another to have relations with her); United States v. Diggs, 52 M.J. 251 (2000)(naked in subordinate NCO’s bedroom with NCO’s partially clad wife); United States v. Davis, 26 M.J. 445 (C.M.A. 1988); United States v. Deserano, 41 M.J. 678 (A.F.Ct.Crim.App. 1995)(inhaling nitrous oxide). 

2.
Second Clause - Service discrediting conduct:  United States v. Sapp, 53 M.J. 90 (2000)(Clause 2 possession of child pornography was LIO of Clause 3 charge based on 18 U.S.C. 22529(a)(4)(A)). 




3.
Third Clause - Crimes and offenses not capital:

a.
Federal crimes and offenses of unlimited geographic application can be charged under Article 134.  

b.
Federal crimes and offenses of limited geographic application can be charged if the crime occurred within the United States.  Child pornography is the most common offense charged under Clause 3.  See, para. 3, below.

c.
State crimes and offenses assimilated under the Assimilative Crimes Act, 18 U.S.C. section 13, can be charged under Article 134 if the following conditions are satisfied: 


(1)  No federal statute including the UCMJ covers the offense;  


(2)  The crime occurred in either exclusive or concurrent federal jurisdiction;.  





      (3)  The valid state law existed at the time of the misconduct;





      (4)  The crime occurred on a military installation within that state;





      (5)  The crime is not a capital offense.
 





C.  Possession and/or distribution of child pornography is frequently charged under Article 134.  

1.  Attached is an ACE Newsletter addressing the prosecution of child pornography.  Use that guidance in charging and prosecuting the Federal child pornography statutes under the UCMJ.  

 a.  The ACE Newsletter was written prior to the Supreme Court decision in Ashcroft v. Free Speech Coalition, 112 S. Ct. 1389 (2002).  In Ashcroft, the Supreme Court determined that the 1996 Child Pornography Prevention Act's (18 U.S.C. §2252A) definitions of child pornography, specifically 18 U.S.C. §2256(8)(B) and (D), were constitutionally overbroad.  As a result of this decision, images which "appear to be" or "convey the impression of" children are outside the prohibitions of 18 U.S.C. §2252A.  

b.   In light of this decision, JAJG continues to recommend that legal offices charge possession, receipt, transportation, etc. of child pornography as an Article 134, UCMJ, clause 1 or clause 2 offense.  See, ACE Newsletter, Charging Child Pornography, June 2001.  The Supreme Court's decision is applicable only to 18 U.S.C. §2252A prosecutions--not the military's general article. Under Article 134, clause 1, the military is permitted to prosecute an act or omission where the effect on discipline and order is real, that is, the effect is direct and palpable.  Such conduct (1) must be easily recognizable as criminal, (2) must have an immediate and direct adverse effect on discipline, and (3) must be judged in the context surrounding the acts.  Parker v. Levy, 94 S. Ct. 2547 (1974).  Under Article 134, clause 2, an act must lower the civilian community's esteem or bring the armed services into disrepute.  

c.   Additionally, military courts have concluded that possession of child pornography is legally cognizable under clause 1 and/or 2 of Article 134.  United States v. Sapp, 53 M.J. 90 (2000); United States v. Augustine, 53 M.J. 95 (2000); see, United States v. Gallo, 53 MJ 556 (A.F.Ct.Crim.App. 2000); US v. Wagner, 52 MJ 634, 637 (N.M.Ct.Crim.App.1999); see also, United States v. Vines, __ M.J.__, ACM 34437 (A.F.Ct.Crim.App. 3 May 2002).  

d.   A specification under Article 134 clause 1 or 2 for possession of child pornography would read:

In that A1C XXX, XXXX, United States Air Force, did, at or near XXX, on divers occasions between on or about 15 May 200X and on or about 20 December 200X, wrongfully and knowingly possess visual depictions of a minor engaging in sexually explicit conduct, which conduct was prejudicial to good order and discipline or of a nature to bring discredit upon the armed forces.

e.   To summarize, JAJG recommends that all future child pornography prosecutions are charged under clause 1 and/or clause 2 of Article 134.  While there is no definitive case law, the courts have clearly indicated this a permissible charging alternative.  Additionally, any local instruction that provides a list of the material and/or objects that constitute contraband on the installation should list child pornography. 
2.  Recent cases:  United States v. Sapp, 53 M.J. 90 (2000)(Clause 2 possession of child pornography was LIO of Clause 3 charge based on 18 U.S.C. 2252 (a)(4)(A); United States v. Gallo, 53 M.J. 556 (A.F.Ct.Crim.App. 2000)(under 18 U.S.C. 2252(a)(4)(B), the government must prove all three images transited interstate commerce, not just one.  Also, the “community standard” is an Air Force community standard); United States v. Augustine, 53 M.J. 95 (2000)(CAAF affirmed a conviction under Clause 2 and implied storing three computer files on the same computer did not constitute a violation of 18 U.S.C 2252(a);  United States v. Murray, 52 M.J. 423 (2000)(interstate commerce is a jurisdictional element; the government need not prove the accused knew the images traveled through interstate commerce).


D.  Pleading.  When charging a Federal offense or an assimilated state offense, include all elements of that offense expressly or by fair implication.  



E.
Punishments under Article 134

1.  If there is a closely related UCMJ offense, the maximum punishment for the misconduct charged under Article 134 is the same as that for the closely related UCMJ offense.  United States v. Kyle, 32 M.J. 724 (A.F.C.M.R. 1991).

2.  If there is not a closely related UCMJ offense, then the offense charged  under Art 134 is punishable as authorized by the U.S. Code (Title 18) or by custom of the service.  R.C.M. 1003(c)(1)(B).  

X.  LESSER INCLUDED OFFENSES AND MULTIPLICITY

        A.  Lesser Included Offenses (LIOs):  Article 79.  Should I draft a specification for both aggravated assault and simple assault for the same misconduct?      

1.   An accused may be found guilty of an offense necessarily included in the offense charged or of an attempt to commit either the offense charged or an offense necessarily included therein. Article 79, UCMJ.  The military judge must instruct on an LIO if "some evidence" of it exists.  United States v. Jackson, 12 M.J. 163 (C.M.A 1981).
2. A lesser offense in included in a charged offense when the specification contains allegations that either expressly or by fair implication put the accused on notice to be prepared to defend against it.  


     a.  The notice requirement is met if:

(1)  all of the elements of the lesser offense are included in the greater offense, and the common elements are identical;

(2)  all of the elements of the lesser offense are included in the greater offense, but one or more of the elements is less serious;

(3)  all of the elements of the lesser offense are included in the greater offense, but the mental element is legally less serious.


MCM, Section IV, para. 3b. 

b.  The notice requirement is also met if there is an additional element of proof but that element was included in the drafted specification.  MCM, Section IV, para. 3b.  First, compare the elements of the charged offenses.  If the elements are different, look at the language of the specification itself.  If the specification, as drafted, includes language that encompasses the missing element from an uncharged offense, then the charge is an LIO.  United States v. Weymouth, 43 M.J. 329 (1995).

3.   "Elements" is defined broadly in assessing whether an Article 134 offense is an LIO.  United States v. Foster, 40 M.J. 140 (C.M.A. 1994)(the term 'necessarily included' in Article 79 encompasses derivative offenses under Article 134).

4.   Negligent homicide is a lesser included offense of unpremeditated murder and involuntary manslaughter.  Negligence is simply a less serious element of the intentional killing involved in murder and the battery involved in involuntary manslaughter.  It is not an additional element but rationally derived of the elements of the greater offense.  United States v. Davis, 53 M.J. 202 (2000), citing, United States v. Foster, 40 M.J. 140 (C.M.A. 1994). 

5.   Should I draft a specification for both aggravated assault and simple assault for the same misconduct?  No.  If all of the elements of the lesser offense are included in the greater offense, there is no need to charge the lesser offense.  Even though you have only charged aggravated assault, the judge will instruct on both aggravated assault and simple assault if simple assault is raised by the evidence.

B.  Multiplicity.   Can the accused be convicted of and punished for two or more offenses based on the exact same misconduct?  

1.   In Teters, the Court of Appeals for the Armed Forces adopted the “elements” test for multiplicity based on Schmuck v. United States, 489 U.S. 705 (1989) and Blockburger v. United States, 284 U.S. 299 (1932).  United States v. Teters, 37 M.J. 370 (C.M.A. 1993), cert. denied, 510 U.S. 1091 (1994).  Where criminal statutes and legislative history are silent regarding congressional intent to permit multiple convictions and punishments, we resort to the Blockburger rule.  When the Blockburger rule, i.e. the elements test, is satisfied, separate offenses warranting separate convictions and punishment can be presumed to be congress’ intent.  United States v. Morrison, 41 M.J. 482 (1995).  

2.  R.C.M. 1003(c)(1)(c) addresses multiplicity as follows:  When an accused is found guilty of two or more offenses, the maximum authorized punishment may be imposed for each separate offense…offenses are not separate if each does not require proof of an element not required to prove the other.”  That language is virtually the same as the elements test of Blockburger.  Id.  The “fairly embraced” and “single impulse” tests have been abandoned.  Id., citing, United States v. Teeters, 37 M.J. 370 (C.M.A. 1993), cert. denied, 114 S.Ct. 919 (1994) and United States v. Traeder, 32 M.J. 455 (C.M.A. 1991).

3.   Do not charge both conduct unbecoming an officer under Article 133 and the underlying offense.  United States v. Frelix-Vann, 55 M.J. 329 (2001)(larceny and conduct unbecoming an officer based on larceny multiplicious).   Do not charge both conduct unbecoming an officer under Article 133 and a service-discrediting offense under Article 134 for the same conduct.  United States v. Cherukuri, 53 M.J. 68 (2000).

4.   Multiplicity and unreasonable multiplication of charges are distinct concepts.  Unreasonable multicipation of charges is a concept applicable in sentencing.  In fact, the MCM refers to this concept as “multiplicious for sentencing”.  A complete discussion of this area of the law can be found in your sentencing outline.  

a.   Basically, the test for unreasonable multiplication of charges is whether military prosecutors needlessly piled on charges against an accused for what is substantially one transaction.  R.C.M. 307(c)(4), Discussion.  Even if the multiplicity doctrine permits the conviction and punishment of an accused for more than one offense for what is a single act, a military judge may exercise his powers to adjust the maximum sentence.  United States v. Quiroz, 55 M.J. 334 (2001);  United States v. Aaron, 54 M.J. 538 (A.F.Ct.Crim. App. 2000), rev. denied, 54 M.J. 450 (2000)(all three specifications of indecent acts which took place within the same time period and with the same victim allege a separate act and as such the unreasonable multiplication of charges doctrine does not apply).  Note:  In Quiroz, CAAF stressed the standard is a legal standard, reasonableness, not equity or fairness.    
b.   PRACTICE TIP:  There is no need to charge every offense raised by the evidence.  As a matter of policy, we don’t “stack” charges the way some civilian jurisdictions do.  Select the charge(s) and specification(s) that best characterize the misconduct and stop there.  Not only is this legally correct, it will save you from litigating a multiplicity motion!   


5.  Can an accused be convicted of and punished for two or more offenses based on the exact same misconduct?  Yes.  We can presume that Congress intended the offenses be punished separately if they contain different elements.  However, if the military judge determines the prosecution “piled on” charges unnecessarily, he can adjust the maximum punishment. 

XI.  CHARGING. 

A. Independently determine the facts/available evidence.  Do not rely on the OSI summary or any other document.  Talk to your witnesses.  Look at the evidence.  PRACTICE TIP:  Encourage your SJA or chief of military justice to assign trial counsel as soon as the investigation arrives in the office.  That will prevent the witnesses or victim from having to relate what happened over and over to different attorneys.  It will also allow you to walk into court with the offenses charged exactly the way you want them charged.

B. Brainstorm all of the charging options.  Misconduct often can be charged several ways.  Which charge best characterizes the misconduct?  What will the maximum penalty be based on various charges?  How will the charges affect your ability to present the evidence you want before the members?

C.   Select proposed charges based on the considerations listed above.  There is no need to pile on!  Even if you could charge the same misconduct three ways, what do you really stand to gain from doing that?  Do you really think the members will be fooled because the charge sheet is longer?   

D.  Do a proof analysis for each proposed charge and specification.  

1.  Consult the punitive articles, DA PAM 27-9 and the applicable case law to ensure you have the current elements and definitions.  

2.  Draft a chart setting out exactly how you will prove each element.  The chart should be fairly specific, not simply “testimony of victim”.  What specifically do you need to elicit to prove that element?  Your proof analysis should contain references to each item of evidence as well.  A sample proof analysis is attached.  

3.  Can you prove each proposed specification based on the UCMJ, the applicable case law, and the instructions that will go to the members?       

E.  Draft specifications and charges.

1.  Consult R.C.M. 307 for general guidance in drafting specifications.

2.  Use the model specifications provided in the punitive article unless you are charging a bad check case or child pornography.  These model specifications contain, either expressly or by fair implication, all of the elements as is required.  Don’t get creative!  


3.  For bad check cases, use AFI 51-201, Figure 3.2, as the model specification.   

4.  For child pornography cases, see the attached ACE Newsletter for model specifications.    



        5.  Don’t charge LIOs.


Insert Proof Analysis here.

Insert Sample charge sheet with handwritten notes here.
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