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This Air Force Instruction (AFI) implements Air Force Policy Directive 1, Air Force Culture.  
The importance of the Air Force’s mission and inherent responsibility to the Nation requires its 
members to adhere to higher standards than those expected in civilian life.  As Airmen, we are 
proud of our high standards.  Through self-discipline, we adhere to them, and we hold our fellow 
Airmen accountable to follow our standards.  This instruction applies to all Air Force uniformed 
personnel (Active Duty, Air Force Reserve, and Air National Guard) and provides specific 
guidance on required standards of conduct, performance, and discipline.  Where appropriate, this 
instruction makes reference to other instructions where more detailed standards may be found. 


This instruction is directive in nature and failure to adhere to the standards set out in this 
instruction can form the basis for adverse action under the Uniform Code of Military Justice 
(UCMJ).  An example would be a dereliction of duty offense under Article 92. 


This AFI may not be supplemented at any level.  Refer recommended changes about this 
publication to the office of primary responsibility (OPR) using the AF Form 847, 
Recommendation for Change of Publication.  Ensure that all records created as a result of 
processes prescribed in this publication are maintained in accordance with AFMAN 33-363 – 1 
March 2008, Management of Records, and disposed of in accordance with the Air Force Records 
Disposition Schedule (RDS) located at https://www.my.af.mil/afrims/afrims/afrims/rims.cfm. 
This instruction is subject to the Privacy Act of 1974. 


SUMMARY OF CHANGES 


This interim change clarifies religious and social media sections of this instruction.  An margin 
bar (|) indicates newly revised material.  



http://www.e-publishing.af.mil./

https://www.my.af.mil/afrims/afrims/afrims/rims.cfm
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Chapter 1 


THE AIR FORCE ENVIRONMENT 


1.1.  Overview.  The Air Force environment, whether at home station or forward deployed, 
encompasses the actions, values and standards we live by each and every day, whether on or off-
duty.  From defined missions to force structure, each of us must understand not only where we 
fit, but why. 


1.2.  Mission.  The mission of the United States Air Force is to fly, fight, and win…in air, space, 
and cyberspace.  To achieve that mission, the Air Force has a vision: 


1.2.1.  The United States Air Force will be a trusted and reliable Joint partner with our sister 
Services known for integrity in all of our activities, including supporting the Joint mission 
first and foremost.  We will provide compelling air, space, and cyber capabilities for use by 
the combatant commanders. We will excel as stewards of all Air Force resources in service to 
the American people, while providing precise and reliable Global Vigilance, Reach, and 
Power for the Nation. 


1.3.  Core Values.  The Air Force Core Values are Integrity First, Service Before Self, and 
Excellence In All We Do.  Integrity is a character trait.  It is the willingness to do what is right 
even when no one is looking.  It is the “moral compass”—the inner voice; the voice of self–
control; the basis for the trust that is essential in today’s military.  Service Before Self tells us that 
professional duties take precedence over personal desires.  Excellence In All We Do directs us to 
develop a sustained passion for the continuous improvement and innovation that will propel the 
Air Force into a long-term, upward vector of accomplishment and performance.  Our core values 
define our standards of conduct.  Our standards of conduct define how Airmen should behave 
when interacting with others and when confronting challenges in the environment in which we 
live and work. (United States Air Force Core Values, 1 January 1997). 


1.4.  Oath.  Upon entering the Air Force, all Airmen voluntarily took an oath.  Each time one 
accepts continued service or reenlists, you reaffirm your belief in and commitment to that oath.  
You promise to protect and defend our American freedoms, and agree to live by a set of military 
rules and standards.  Your oath is consistent with and encompasses our core values…Integrity, 
Service, and Excellence.  Your actions must always be consistent with the oath you took and our 
core values.   (10 U.S.C. § 502; 5 U.S.C. § 3331; AFI 36-2606, Reenlistment in the United States 
Air Force; AFI 36-2501, Officer Promotions and Selective Continuation). 


1.4.1.  Enlistment Oath. 


“I, ___________, do solemnly swear (or affirm) that I will support and defend the Constitution 
of the United States against all enemies, foreign and domestic; that I will bear true faith and 
allegiance to the same; and that I will obey the orders of the President of the United States and 
the orders of the officers appointed over me, according to regulations and the Uniform Code of 
Military Justice. So help me God.” 


1.4.2.  Oath of Office (Commissioning Oath): 


“I, _____________, having been appointed a (grade in which appointed) in the United States Air 
Force, do solemnly swear (or affirm) that I will support and defend the Constitution of the 
United States against all enemies, foreign and domestic; that I will bear true faith and allegiance 
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to the same; that I take this obligation freely, without any mental reservation or purpose of 
evasion; and that I will well and faithfully discharge the duties of the office on which I am about 
to enter.  So help me God.” 


1.4.3.  The Airman’s Creed: 


I AM AN AMERICAN AIRMAN. 
I AM A WARRIOR. 
I HAVE ANSWERED MY NATION’S CALL. 
 
I AM AN AMERICAN AIRMAN. 
MY MISSION IS TO FLY, FIGHT, AND WIN. 
I AM FAITHFUL TO A PROUD HERITAGE, 
A TRADITION OF HONOR, 
AND A LEGACY OF VALOR. 
 
I AM AN AMERICAN AIRMAN, 
GUARDIAN OF FREEDOM AND JUSTICE, 
MY NATION’S SWORD AND SHIELD, 
ITS SENTRY AND AVENGER. 
I DEFEND MY COUNTRY WITH MY LIFE. 
 
I AM AN AMERICAN AIRMAN: 
WINGMAN, LEADER, WARRIOR. 
I WILL NEVER LEAVE AN AIRMAN BEHIND, 
I WILL NEVER FALTER, 
AND I WILL NOT FAIL. 


1.5.  A Way of Life.  The mission must be accomplished, even at great risk and personal 
sacrifice.  Airmen are always subject to duty, including weekends, holidays, and while on leave.  
If ordered, you must report for duty at any hour, at any location and remain as long as necessary 
to get the job done.  In order for the mission to succeed, you must always give your best.  You 
must strive to be resilient: physically, mentally, emotionally, and spiritually prepared to meet the 
challenges inherent to being a member of a fighting force, both in the deployed environment and 
at home station.  You must live by rules and standards that are often more restrictive than those 
found in civilian life.  For example, general orders are often published to provide clear and 
concise guidance specifically tailored to maintaining good order and discipline in the deployed 
setting.  Our current operations place us in areas where local laws and customs or mission 
requirements prohibit or restrict certain activities that are generally permissible in our society.  
Airmen must respect and abide by these restrictions to preserve relations with our host nation 
and to support military operations with friendly forces.  No mission, particularly a combat 
mission, can succeed without the discipline and resilience produced by strict compliance with 
these rules.  Consequently, members who will not do their best to meet these high standards 
detract from the mission and, in compliance with the UCMJ and Air Force instructions, will not 
be retained in the Air Force. 


1.6.  Customs and Courtesies.  Our customs and courtesies reflect the unique nature of our 
profession and guide significant aspects of our behavior.  They emphasize our strong bond with 
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other military members as well as our mutual respect for one another and our civilian leadership.  
(AFI 34-1201, Protocol; AFPAM 34-1202, Guide to Protocol). 


1.6.1.  Saluting.  Saluting is a courtesy exchanged between members of the Armed Forces as 
both a greeting and a symbol of mutual respect.  The basic rules regarding saluting are: 


1.6.1.1.  You salute the President, Vice President, Secretary of Defense, Service 
Secretaries, all superior commissioned and warrant officers, all Medal of Honor 
recipients, and superior officers of friendly foreign nations. 


1.6.1.2.  You do not, typically, salute indoors.  However, it is appropriate to salute when 
formally reporting to a superior officer and during promotion ceremonies and decoration 
ceremonies. 


1.6.1.3.  You salute outdoors when in uniform, both on and off base, unless: 


1.6.1.3.1.  Precluded by duties, safety, injury, carrying objects which cannot be 
transferred to the left hand, or other legitimate reason.  In this case, a respectful oral 
greeting is appropriate.  If the senior member’s right arm is incapacitated, you will 
still salute. 


1.6.1.3.2.  You are in a designated “no salute” area. 


1.6.1.3.3.  You are a member of a military formation or work detail, in which case, 
only the senior member of the formation or detail salutes. 


1.6.1.3.4.  Saluting due to grade while in PT gear is authorized, but not required. 


1.6.1.3.5.  Salutes between individuals are not required in public gatherings, such as 
sporting events, meetings, or when a salute would be inappropriate or impractical. 


1.6.1.4.  You salute the President, the Vice President, Secretary of Defense, Service 
Secretaries, and senior officers in vehicles when distinguished by vehicle plates and/or 
flags. 


1.6.2.  Respect for the Flag.  The Flag of the United States is one of the most enduring and 
sacred symbols of our country.  It represents the principles and ideals you have pledged to 
defend and for which many have made the ultimate sacrifice.  Airmen shall treat it with the 
same respect due to the highest military and public officials.  Airmen will never burn (except 
for reverent disposition of an unserviceable Flag), deface, mutilate, or treat with contempt or 
any other form of disrespect.  (18 U.S.C. § 700; AFI 34-1201). 


1.6.2.1.  When in uniform, you salute the Flag as it passes in front of you in a procession 
or parade.  Salute six paces before the Flag passes before you, and hold your salute until 
the Flag has passed six paces beyond your position. 


1.6.2.2.  National Anthem.  You must show respect for the National Anthem and Flag 
both indoors and outdoors, in uniform and in civilian clothing.  (36 U.S.C. § 301). 


1.6.2.2.1.  Indoor Ceremonies.  When in uniform, face the Flag (if visible) or music.  
Stand at attention at the first note and maintain that position until the last note without 
rendering a salute.  If in civilian clothing, stand at attention and place your right hand 
over your heart. 
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1.6.2.2.2.  Outdoor Ceremonies.  When in uniform, face the Flag (if visible) or music.  
Stand at attention and salute at the first note of the National Anthem and hold until 
completion of the last note.  If in civilian clothing you should either stand at attention 
and place your right hand over your heart or render a salute.  Civilian hats will be 
removed. 


1.6.2.3.  During the playing of the national anthems of friendly nations, render the same 
customs and courtesies as those given during the playing of the United States National 
Anthem. 


1.6.2.4.  Reveille and Retreat.  Flags on stationary flag staffs are only saluted during 
reveille, retreat, or special ceremonies.  In these cases, when outside and in uniform, 
consistent with safety and mission requirements, stop what you are doing, face the 
direction of the Flag (if visible) or the music.  Stand at parade rest during the sounding of 
retreat (which precedes the lowering of the Flag), then come to attention and salute 
during the playing of the National Anthem or “To the Color.”  If you are driving a 
vehicle, stop if consistent with safety and mission requirements.  You and your 
passengers should sit quietly until the music ends. 


1.6.2.5.  Taps.  Many installations across the Air Force play “Taps” to signify “lights out” 
at the end of the day.  For these purposes, there are no formal protocol procedures 
required.  However, upon hearing “Taps” at a military ceremony (military 
funeral/memorial ceremony), proper protocol dictates Airmen in uniform render 
appropriate honors, indoor and outdoor, until the music is complete. 


1.6.2.6.  Pledge of Allegiance.  When in uniform and outdoors, stand at attention, face the 
Flag, remain silent, and salute.  If indoors, stand at attention, face the Flag, and remain 
silent (where the participants are primarily civilians or in civilian attire, reciting the 
“Pledge of Allegiance” is optional for those in uniform).  When not in uniform, stand at 
attention, face the Flag, place your right hand over your heart, and recite the “Pledge of 
Allegiance.”  Civilian hats will be removed. 


1.6.3.  Respect for Retirees.  Retirees are entitled to the same respect and courtesies as active 
military members.  They will be addressed by their retired grade on all official records and 
official correspondence, except for correspondence and other matters relating to a retiree’s 
civilian employment.  (AFI 36-3106, Retiree Activities Program). 


1.6.4.  Respect for Authority.  Junior personnel shall employ a courteous and respectful 
bearing and mode of speech toward senior personnel.  When addressed by an officer senior to 
them, junior personnel shall stand (unless seated at mess or unless circumstances make such 
action impracticable or inappropriate).  Junior personnel shall walk or ride to the left of 
senior personnel whom they are accompanying.  Senior personnel enter an aircraft or 
automobile last and leave first. 


1.6.5.  Titles of Address.  Military personnel are addressed by their grade or title.  Pay grade 
terms (e.g., E-9, O-6) are not to be used to address or identify military personnel.  Officers 
are addressed by their grade (e.g., captain, major, general, etc.) or “sir” or “ma’am.”  
Physicians and dental officers may be addressed as “doctor.”  Chaplains may be addressed as 
“chaplain” or by their ecclesiastical title.  Enlisted personnel are addressed as follows: 


TITLE                                                                  TERM OF ADDDRESS 
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Chief Master Sergeant of the Air Force  Chief Master Sergeant of the Air   
      Force or Chief 
Chief Master Sergeant                                         Chief Master Sergeant or Chief 
Senior Master Sergeant                                     Senior Master Sergeant or Sergeant 
Master Sergeant                                                Master Sergeant or Sergeant 
Technical Sergeant                                    Technical Sergeant or Sergeant 
Staff Sergeant                                              Staff Sergeant or Sergeant 
Senior Airman                                           Senior Airman or Airman 
Airman First Class                                  Airman First Class or Airman 
Airman                                                          Airman 
Airman Basic                                         Airman 


1.7.  Structure.  To perform effectively in the Air Force, you must understand the structure and 
some of the systems that govern its operation. 


1.7.1.  Chain of Command.  The chain of command provides the command, control and 
communication necessary to accomplish the mission.  Each “link” in the chain is a level of 
responsibility and authority extending from the President of the United States—as 
Commander in Chief—through the Secretary of Defense, to Combatant Commanders, and 
then through each commander at every level, including your command.  Different levels 
within the chain have different responsibilities and authority; however, all levels have some 
things in common.  Each level in the chain is responsible for all lower levels, and 
accountable to all higher levels.  The chain cannot work without loyalty to every level.  
Loyalty up and down the chain makes a system efficient and effective.  Everyone is a part of, 
and subject to, the chain of command and must use it properly.  The key principle is to 
resolve problems and seek answers at the lowest possible level.  If it becomes necessary for 
you to continue up the chain, you should, if practicable, request assistance at each level 
before going to the higher level and advise that you are doing so.  (There are qualifications to 
this guidance covered in subparagraphs 1.7.4.5 and 1.7.4.6 below). 


1.7.2.  First Sergeant.  The United States Air Force First Sergeant is an expeditionary leader 
serving in a time honored special duty position, rich in custom and tradition.  The position is 
critical to the execution of the unit mission.  Although the first sergeant does not typically 
have a specific operational or technical expertise requirement, he or she must thoroughly 
understand how decisions affect unit performance.  The first sergeant primarily supports the 
mission through interaction, support, and management of Airmen and families.  The first 
sergeant works directly for and derives authority from the unit commander, and serves as the 
commander’s critical link within the unit for all matters concerning its members.  The first 
sergeant must ensure that the force understands the commander’s policies, goals, and 
objectives, and must also ensure support agencies, i.e., security forces, civil engineer, 
medical facilities, services, etc., are responsive to the needs of unit personnel and their 
families.    (AFI 36-2113, The First Sergeant). 
1.7.3.  Command Chief Master Sergeant (CCM).  The CCM advises, carries out, and 
monitors the commander’s and organizational policies, programs, and standards applicable to 
the assigned enlisted force.  CCMs are the commander’s key enlisted advocate and advisor 
on operational effectiveness, readiness, training, professional development, utilization of the 
force, operations tempo, standards, conduct, and quality of life.  The CCM gives advice and 
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initiates recommendations to the commander and staff in matters pertaining to all assigned 
enlisted personnel.  CCMs establish a senior non-commissioned officer (SNCO) support 
channel made up of other key assigned enlisted leaders such as, but not limited to, other 
CCMs, career field managers (CFM), functional area managers (FAM), group 
superintendents, commandants, and first sergeants.  This support channel does not supersede 
the set chain of command, but is utilized to efficiently augment and support the in-place 
chain of command.  As the senior enlisted leader of the command, the CCM is charged with 
overseeing and being the driving force behind enlisted training and professional development 
programs.  The CCM and the commander jointly coordinate and ensure all assigned Airmen 
are ready for all in garrison and deployed missions.  (AFI 36-2109, Chief Master Sergeant of 
the Air Force and Command Chief Master Sergeant Programs). 


1.7.4.  Staff Agencies.  Other agencies support and strengthen the chain of command.  These 
include the different staff functions (Chaplain, Staff Judge Advocate, Equal Opportunity, 
Sexual Assault Prevention and Response Program, Inspector General, etc.).  These agencies 
are sources of professional advice or assistance in particular areas.  These agencies are not a 
substitute for the chain of command, but instead, support the chain and make it more efficient 
and effective. 


1.7.4.1.  Chaplain.  The Chaplain Corps provides spiritual care and the opportunity for 
Air Force members and their families to exercise their constitutional right to the free 
exercise of religion.  This is accomplished through religious observances, pastoral care, 
and confidential counseling, and advising leadership on spiritual, ethical, moral, morale, 
core values, and religious accommodation issues. (AFI 52-101, Planning and 
Organizing). 


1.7.4.2.  Staff Judge Advocate (SJA).  The SJA provides legal services required by 
commanders and staff agencies.  The SJA advises commanders on a broad spectrum of 
legal and policy issues (including disciplinary matters), provides personal legal assistance 
to Airmen and their dependents, and reviews actions for legal sufficiency in a wide 
variety of areas. 


1.7.4.2.1.  Uniform Code of Military Justice (UCMJ).  Because military discipline 
enhances combat capability, because the military environment and duties are unique, 
and because military personnel serve throughout the world, a special system of laws 
and courts are required to maintain good order and military discipline.  The UCMJ is 
the system of criminal justice that helps protect your constitutional rights while in the 
Air Force, and it safeguards the Air Force’s state of military discipline and, thus, 
combat effectiveness by holding UCMJ offenders accountable.  It is a federal law 
enacted by Congress to allow military commanders to carry out authority expressly 
granted in the U.S. Constitution.  The UCMJ contains specific articles that enforce 
good order and discipline in the military.  The UCMJ and the rules and regulations 
used to administer it not only contain laws you must obey, but also provide 
procedures for court-martial and nonjudicial punishment.  The fact that you are 
required to obey military laws does not excuse you from your duty as a citizen to 
comply with the civil laws of the community where you live or work (UCMJ; Manual 
For Courts-Martial, United States (2012 edition); AFI 51-201, Administration of 
Military Justice; AFI 51-202, Nonjudicial Punishment). 
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1.7.4.2.2.  Personal Legal Assistance.  Legal offices provide confidential legal 
assistance in connection with personal civil legal matters, which in turn support and 
sustain command effectiveness and readiness.  Assistance is provided in a number of 
areas, such as wills and estate planning, consumer and financial affairs, family law, 
the Servicemembers’ Civil Relief Act, veterans’ reemployment rights, and taxes.  
Assistance is subject to the availability of legal staff resources and expertise and gives 
priority to mobilization and deployment-related issues.  (AFI 51-504, Legal 
Assistance, Notary, and Preventive Law Programs). 


1.7.4.3.  Public Affairs (PA).  The purpose of PA operations is to communicate timely, 
accurate, and useful information about Air Force activities to Department of Defense 
(DoD), the Air Force, and domestic and international audiences.  The PA representative 
is the commander’s principal spokesperson, advisor, and member of the personal staff.  
PA advises the commander on the implications of command decisions, actions, and 
operations on foreign and domestic public perceptions and plans, executes, and evaluates 
PA activities and events to support overall operational success.  The PA representative 
must have the resources to provide information and imagery to the staff, public, media 
and subordinate units in near real time.  PA should be involved in planning, decision 
making, training, equipping, and executing operations as well as integrating PA activities 
into all levels of command.  (AFI 35-101, Public Affairs Management) 
1.7.4.4.  Equal Opportunity (EO).  The purpose of the EO program is to enhance unit 
cohesion, mission readiness, and mission accomplishment by ensuring equal treatment 
and employment opportunity for all members.  The Air Force has a zero-tolerance policy 
towards unlawful discrimination of any kind, including sexual harassment.  This zero-
tolerance policy means that once unlawful discrimination is alleged, appropriate action 
will be taken to investigate/resolve allegations and stop unlawful behavior.  Air Force 
members must not unlawfully discriminate against, harass, intimidate, or threaten another 
person on the basis of race, color, religion, gender, national origin, age, disability, 
reprisal, or genetic information.  The EO office can assist with these issues by providing 
subject matter expertise, assessing EO barriers, providing complaint resolution services, 
and advising commanders.  Additionally, although not an EO matter, the Air Force’s goal 
of maintaining a harassment-free environment for its members also includes taking action 
to prevent harassment based on sexual orientation.  Allegations of sexual orientation 
harassment should be addressed through command channels or the Inspector General.  
(AFI 36-2706, Equal Opportunity Program Military and Civilian). 


1.7.4.5.  Sexual Assault Prevention and Response (SAPR) Program.  The United States 
Air Force will not tolerate sexual assault.  Sexual assault undermines our mission 
readiness, directly contradicts our core values, and erodes the trust and confidence upon 
which our institution is built.  All Airmen have the enduring responsibility to foster a 
climate of dignity and respect and to promote and ensure a culture that will not tolerate 
sexual assault or behaviors that support it.   (AFI 36-6001, Sexual Assault Prevention and 
Response (SAPR) Program) 
1.7.4.6.  The Inspector General (IG).  The IG acts as an extension of the commander by 
serving as his/her eyes and ears to be alert to issues affecting the organization.  The IG’s 
responsibilities are categorized into two distinct and separate systems:  The Air Force 
Inspection System and the Air Force Complaints Resolution Program. 
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1.7.4.6.1.  The Air Force Inspection System.  The purpose of the Air Force Inspection 
System is to assess unit efficiency, effectiveness, operational readiness, compliance 
with applicable guidance and nuclear surety (as applicable).  It extends to all aspects 
of the Air Force environment, including all organizations and all levels of command.  
(AFI 90-201, Inspector General Activities). 


1.7.4.6.2.  The Air Force Complaints System.  Under the Air Force Complaints 
Resolution Program, a member has the right to present a complaint without fear of 
reprisal.  This right is ensured in Public Law and codified in DoD and Air Force 
guidance directives and instructions.  Complaints may be submitted in person, by 
phone, through electronic means or in writing to supervisors, first sergeants, 
commanders, members of any level of the IG system, someone higher in the chain of 
command or members of congress.  Use of the Air Force Complaints Resolution 
Program is always available; Public Law states that no person may restrict a member 
from making a lawful communication to an IG or member of congress.  However, a 
member should attempt to resolve complaints at the lowest possible level using 
supervisory channels before addressing them to higher level command or the IG.  In 
addition to having the right to present personal complaints, a member has the 
responsibility to report fraud, waste, abuse, or gross mismanagement; a violation of 
law, policy, procedures, instructions, or regulations; an injustice; and any abuse of 
authority, inappropriate conduct or misconduct through appropriate supervisory 
channels or the IG.  (AFI 90-301, Inspector General Complaints Resolution). 


1.8.  Diversity.  Diversity is a military necessity.  Air Force capabilities and warfighting skills 
are enhanced by diversity among its personnel.  At its core, such diversity provides our Total 
Force an aggregation of strengths, perspectives, and capabilities that transcends individual 
contributions.  Air Force personnel who work in a diverse environment learn to maximize 
individual strengths and to combine individual abilities and perspectives for the good of the 
mission.  Our ability to attract a larger, highly talented, diverse pool of applicants for service 
with the Air Force, both military and civilian, and develop and retain our current personnel will 
impact our future Total Force.  Diversity is about strengthening our force and ensuring our long-
term viability to support our mission to fly, fight, and win…in air, space, and cyberspace.  
(AFPD 36-70, Diversity). 


1.9.  Air Force Instructions.  The Secretary of the Air Force approves the promulgation of all 
Air Force Instructions (AFIs).  Unless expressly stated otherwise in a particular instruction, or a 
waiver has been granted by the appropriate authority, all Airmen must follow AFIs.  AFIs do not 
provide optional guidance, and failure to comply with AFIs can result in disciplinary action. 
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Chapter 2 


CONDUCT 


2.1.  Overview.  The Air Force has a very important national defense mission; and you, as a 
member of the Air Force, have serious responsibilities for carrying out that mission.  You are 
responsible for following orders, performing specific daily tasks related to your duties, and living 
up to the high standards of the Air Force.  Maintaining good order and discipline is paramount 
for mission accomplishment.  Our core values demand that Airmen treat others with genuine 
dignity, fairness, and respect at all times.  Each Airman is entitled to fair, scrupulous, and 
unbiased treatment, and each Airman has the obligation to care for, teach, and lead others.  We 
must also maintain loyalty to the Air Force’s core values and standards and maintain 
professionalism and respect for others regardless of race, color, religion, gender, national origin, 
age, disability, or sexual orientation.  This respect for others not only involves personal 
interaction, but also extends to communications and interactions in social media and cyberspace.  
You must never degrade the public’s trust and confidence in the United States Air Force and in 
you. 


2.2.  Professional Relationships.  While personal relationships between Air Force members are 
normally matters of individual choice and judgment, they become matters of official concern 
when they adversely affect or have the reasonable potential to adversely affect the Air Force by 
eroding morale, good order, discipline, respect for authority, unit cohesion, or mission 
accomplishment.  (AFI 36-2909, Professional and Unprofessional Relationships). 


2.2.1.  Professional relationships are those interpersonal relationships consistent with the Air 
Force core values:  Integrity First, Service Before Self, and Excellence In All We Do.  They 
occur and can be developed face-to-face, by telephone, or by social media such as e-mail, 
blogs, and websites.  Appropriate professional relationships with all Air Force personnel are 
vital to the effective operation of the Air Force and to maintain good order and discipline.  
Professional relationships among your subordinates, co-workers, and superiors must be 
maintained at all times, regardless of the forum in which they occur.  The mere fact that 
maintaining professional relationships may be more difficult under certain circumstances 
does not relieve you from the responsibility to maintain Air Force standards. 


2.2.2.  With respect to relationships between superiors and subordinates, whether they are 
other military members or civilian employees, there is a balance that recognizes the 
appropriateness of a relationship.  Social interaction that contributes appropriately to unit 
cohesiveness and effectiveness is encouraged.  Relationships are unprofessional, whether 
pursued and conducted on or off-duty, when they detract from the superior-to-subordinate 
authority, or reasonably create the appearance of favoritism, misuse of an office or position, 
or the abandonment of organizational goals for personal interests. 


2.2.3.  Unprofessional relationships can exist between officers, between enlisted members, 
between officers and enlisted members, and between military personnel and civilian 
employees or contractor personnel.  There is a long-standing and well-recognized custom in 
the military service, as well as set forth in the UCMJ and Air Force Instructions, that officers 
and enlisted personnel shall not fraternize or associate with each other under circumstances 
that prejudice the good order and discipline of the Armed Forces of the United States.  
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Officers and enlisted members will not form personal relationships with each other on terms 
of military equality, whether on or off-duty, and regardless of the forum in which such 
relationships are formed or carried out (e.g., face-to-face, over the telephone, in 
correspondence, or in cyberspace).  Unprofessional relationships conducted via electronic 
means (e.g., by telephone, computer social networks, or websites) are no less corrosive to 
good order and discipline, and abuse by members in these forums shall result in the same 
degree of accountability.  Indeed, the advent and proliferation of such communications 
networks only heightens the need for vigilance in avoiding unprofessional relationships.  
This includes avoiding inappropriate electronic friendships that compromise and degrade the 
officer/enlisted command and supervisory relationships. 


2.2.4.  Fraternization is  a crime under the UCMJ.  Fraternization is an offense committed by 
an officer, who develops a personal relationship of inappropriate familiarity with an enlisted 
member, it can occur between males, between females, and between males and females.  
Excessive socialization and undue familiarity, real or perceived, degrades leadership and 
interferes with command authority and mission effectiveness.  For example, if an officer 
consistently and frequently attends enlisted personnel parties or events other than those that 
are officially sponsored, or an enlisted member refers to an officer, to whom he/she is not 
related, by his/her first name or nickname, it may create situations that negatively affect unit 
cohesiveness.  With the proliferation of modern computer and telephonic means of 
communications (e.g., computer social networks, e-mail, twitter, texting), the task of 
maintaining professionalism requires a heightened awareness to ensure full compliance 
regardless of the forums used.  If this standard is not strictly adhered to, positions of authority 
may be weakened; peer group relationships may become jeopardized over concerns of equal, 
impartial treatment by superiors; job performance may erode; and unit morale and esprit de 
corps may suffer. 


2.2.5.  Relationships in which one member exercises supervisory or command authority over  
another can become unprofessional.  Similarly, differences in grade increase the risk that a 
relationship will be, or will be perceived to be, unprofessional because senior members in 
military organizations exercise authority, or have some direct or indirect organizational 
influence, over the duties and careers of junior members.  The danger for abuse of authority, 
or the perception of such abuse, is always present.  The ability of the senior member to 
influence, directly or indirectly, assignments, promotion recommendations, duties, awards, 
and other privileges and benefits, places both the senior member and the junior member in 
vulnerable positions.  Once established, unprofessional relationships, such as inappropriate 
personal relationships and favoritism, do not go unnoticed by other members of a unit and 
call into question the superior’s impartiality toward the subordinate and his or her peers.  
Failure to maintain relationships between members, and between members and other 
members’ family members, in a strictly professional manner undermines morale, good order, 
and discipline and corrodes the indispensible respect for the chain of command and unit 
cohesion. 


2.2.6.  Unprofessional relationships in Joint Service operations must also be avoided.  They 
can have as adverse an impact on morale, discipline, and respect for authority and unit 
cohesion as unprofessional relationships occurring between members assigned to the same 
Service. 
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2.2.7.  Civilian employees and contractor personnel are an integral part of the Air Force.  
They contribute directly to readiness and mission accomplishment.  Consequently, military 
members of all grades must maintain professional relationships with civilian employees and 
government contractor personnel they work with, supervise or direct, and must avoid 
relationships that adversely affect or are perceived to adversely affect morale, discipline, 
respect for authority, and unit cohesion, or that violate law or regulation. 


2.2.8.  Airmen do not tolerate bullying, hazing, or any instance where an Airman inflicts any 
form of physical or psychological abuse that degrades, insults, dehumanizes, or injures 
another Airman (unless it is part of an approved formal training program).  It is the obligation 
of each Airman in the chain of command to prevent such conduct. 


2.3.  Military Ethics.  As a member of the Air Force, you must practice the highest standards of 
conduct and integrity, not only in your job, but also in your relationships with other people, in 
your personal financial dealings, and in your interaction with the civilian community.  Your code 
of ethics must be such that your behavior and motives do not create even the appearance of 
impropriety.  Your commitment to integrity will lead the way for others to follow. 


2.3.1.  Federal Regulations (5 C.F.R. 2635.101) establish the basic ethical principles that 
must be followed by every government employee: 


2.3.1.1.  Public service is a public trust, requiring employees to place loyalty to the 
Constitution, the laws, and ethical principles above private gain. 


2.3.1.2.  Employees shall not hold financial interests that conflict with the conscientious 
performance of duty. 


2.3.1.3.  Employees shall not engage in financial transactions using nonpublic 
government information or allow the improper use of such information to further any 
private interest. 


2.3.1.4.  An employee shall not solicit or accept any gift or other item of monetary value 
from any person or entity seeking official action from, doing business with, or conducting 
activities regulated by the employee’s agency, or whose interests may be substantially 
affected by the performance or nonperformance of the employee’s duties. 


2.3.1.5.  Employees shall put forth honest effort in the performance of their duties. 


2.3.1.6.  Employees shall not knowingly make unauthorized commitments or promises of 
any kind purporting to bind the government. 


2.3.1.7.  Employees shall not use public office for private gain. 


2.3.1.8.  Employees shall act impartially and not give preferential treatment to any private 
organization or individual. 


2.3.1.9.  Employees shall protect and conserve Federal property and shall not use it for 
other than authorized activities. 


2.3.1.10.  Employees shall not engage in outside employment or activities, including 
seeking or negotiating for employment, that conflict with official government duties and 
responsibilities. 
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2.3.1.11.  Employees shall disclose fraud, waste, abuse, and corruption to appropriate 
authorities. 


2.3.1.12.  Employees shall satisfy, in good faith, their obligations as citizens, including all 
just financial obligations, especially those—such as federal, state, or local taxes—that are 
imposed by law. 


2.3.1.13.  Employees shall adhere to all laws and regulations that provide equal 
opportunity for all Americans regardless of race, color, religion, sex, national origin, age, 
or handicap. 


2.3.1.14.  Employees shall endeavor to avoid any actions creating the appearance that 
they are violating the law or ethical standards.  Whether particular circumstances create 
an appearance that the law or ethical standards have been violated shall be determined 
from the perspective of a reasonable person with knowledge of the relevant facts. 


2.3.2.  Federal Regulations (5 C.F.R. 2635.202, et seq.) provide guidance on gifts from 
outside sources: 


2.3.2.1.  Employees may generally not accept gifts given to them from a prohibited 
source or given to them because of their official position.  A prohibited source is an entity 
or company that:  (i) seeks to do business with DoD; (ii) does business with DoD; or (iii) 
is regulated by DoD. 


2.3.2.2.  Items that may be accepted include:  (i) modest food and refreshment not offered 
as part of a meal; (ii) items intended solely for presentation that have little intrinsic value, 
such as plaques, certificates, and trophies; (iii) discounts and favorable rates offered to all 
government or all military personnel; (iv) items with a value of $20 or less (not to exceed 
$50 per calendar year from a single source); and (v) gifts based on outside personal or 
business relationships. 


2.3.3.  Federal Regulations (5 C.F.R. 2635.302, et seq.) provide guidance on gifts between 
employees: 


2.3.3.1.  Employees may generally not accept gifts from subordinates or employees that 
make less pay than themselves. 


2.3.3.2.  Employees may not solicit a donation or a contribution from other personnel for 
a gift to a superior, make a donation for a gift to a superior official, or accept a gift from 
subordinate personnel, except for voluntary gifts or contributions of nominal value (not to 
exceed $10), on occasions of special personal significance (such as marriage, birth of a 
child, etc.), or occasions that terminate the superior-subordinate relationship (such as 
retirement, permanent change of station or assignment, etc.). 


2.3.4.  Joint Ethics Regulation (JER), DoD 5500.07-R, provides additional guidance 
concerning acceptable ethical conduct by DoD personnel: 


2.3.4.1.  Employees may not engage in any personal commercial solicitation or sale to 
any military personnel junior in rank or grade at any time—on or off-duty, in or out of 
uniform.  This does not apply to the one-time sale of personal property, such as a home, 
boat or car, where the junior buyer approaches the senior seller to engage in the 
transaction and the junior buyer receives fair market value for any purchase made.  It also 
does not apply to off-duty DoD personnel employed—with appropriate supervisor 
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permission—in retail stores or other situations that do not include solicited sales.  (JER 2-
205). 


2.3.4.2.  Employees may not gamble or bet while on government-owned or leased 
property or while in a duty status, unless specifically authorized.  (JER 2-302). 


2.3.4.3.  Employees may not endorse, or appear to endorse, fundraising for any charitable 
purpose.  However, there are limited exceptions to this prohibition including endorsement 
or the appearance of endorsement of fundraising for the Combined Federal Campaign, 
the Air Force Assistance Fund, and other organizations composed primarily of DoD 
employees or their dependents when fundraising among their own members for the 
benefit of welfare funds for their own members or their dependents.  (JER 3-210). 


2.3.4.4.  As members of private non-profit and professional organizations, employees 
must avoid using, or appearing to use, their title, position, or Air Force organization in a 
way that might suggest Air Force or DoD endorsement of the private organization.  
Employees may participate in the management of such an organization so long as those 
duties do not interfere with their official Air Force duties and the position of 
responsibility was not offered to them because of their official Air Force position.  (JER 
3-300). 


2.3.5.  Air Force acquisition personnel have special challenges and responsibilities.  The Air 
Force conducts operations in many countries where bribery and graft are commonplace in 
dealings with commercial and governmental entities.  When we contract with host nation 
companies for goods and services, Air Force acquisition personnel must safeguard the 
American concepts of free and open competition, support for small and disadvantaged 
businesses, and good fiscal stewardship of public funds.  Air Force acquisition personnel 
must perform their duties with integrity beyond reproach. 


2.3.6.  Air Force personnel must not engage in any conduct that is improper (including 
conduct which gives the appearance of impropriety), illegal, dishonest, or otherwise brings 
discredit to the Air Force. 


2.4.  Duty Performance.  Your primary responsibility is to do your part to accomplish the 
mission; however, accomplishing the mission requires more than just technical proficiency.  You 
must be a team member.  You must be responsive and accomplish your duties in a timely and 
efficient manner.  You must be dependable and responsible for your own actions and avoid the 
need for supervisors and commanders to constantly monitor or follow up on your activities.  You 
must be a good Wingman for your fellow Airmen and other co-workers.  Quality and quantity of 
work are both important since they are the primary measures of efficiency and productivity.  
Your conduct and performance must be guided by the Air Force core values, and be consistent 
with the safe and proper fulfillment of instructions, directives, technical orders, and other lawful 
orders. 


2.5.  Wingmen.  Airmen at all levels of command have a role as wingmen.  The Air Force 
culture is centered on the idea that a wingman will always safeguard his or her lead, and it 
adheres to the belief that a lead never lets his or her wingman stray into danger.  All Airmen are 
encouraged to be good wingmen.  Being a good wingman means taking care of fellow Airmen—
and taking action when signs of trouble are observed, especially in situations where Airmen 
appear as if they are about to make a poor decision, are in despair or show signs of hurting 
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themselves or others.  Commanders also must recognize when their people need help and know 
where to send them to get it.  Supervisors are the first line of defense for the well-being of the 
people they supervise.  Often they are in a position to spot the first signs of trouble and are in the 
best position to listen and provide, or arrange for, needed assistance. 


2.6.  Drug Abuse.  The illegal use of drugs, or improper use of legal drugs, is prohibited and will 
not be tolerated. 


2.6.1.  The knowing use of any intoxicating substance (other than the lawful use of alcohol, 
tobacco products, or prescription drugs), which is inhaled, injected, consumed, or introduced 
into the body in any manner to alter mood or function is prohibited and will not be tolerated.  
These substances include, but are not limited to: designer drugs, such as “spice;” inhalants, 
propellants, solvents, household chemicals, and other substances used for “huffing”; 
prescription or over-the-counter medications when used in a manner contrary to their 
intended medical purpose or in excess of the prescribed dosage; and naturally occurring 
intoxicating substances, such as salvia divinorum.  The possession of any intoxicating 
substance, with the intent to use the substance in a manner that would alter mood or function 
without legal authorization, is also prohibited and will not be tolerated.  Drug abuse is 
absolutely incompatible with Air Force core values and standards of behavior, performance, 
and discipline necessary to accomplish the Air Force mission.  Drug abuse can seriously 
damage your physical and mental health, jeopardize your safety and the safety of others, and 
adversely affect the success of the Air Force mission and national security.  It can result in a 
less than honorable discharge from military service and criminal prosecution, to include 
prison, and loss of rank and pay under the UCMJ and local and state criminal laws.  (Article 
112a, UCMJ; AFI 44-120, Military Drug Demand Reduction Program). 


2.6.2.  Air Force members with substance abuse problems are encouraged to seek assistance 
from the unit commander, first sergeant, substance abuse counselor, or a military medical 
professional through the Alcohol and Drug Abuse Prevention and Treatment (ADAPT) 
Program.  The primary objectives of the program are to promote readiness, health, and 
wellness through the prevention and treatment of substance misuse and abuse; to minimize 
the negative consequences of substance misuse and abuse to the individual, family, and 
organization; to provide comprehensive education and treatment to individuals who 
experience problems attributed to substance misuse or abuse; and to restore function and 
return identified substance abusers to unrestricted duty status or to assist them in their 
transition to civilian life, as appropriate.  (AFI 44-121, Alcohol and Drug Abuse Prevention 
and Treatment (ADAPT) Program). 


2.7.  Alcohol Abuse.  Air Force policy is to prevent alcohol abuse and alcoholism among its 
personnel and their dependents; to assist Air Force personnel in resolving alcohol-related 
problems; and to ensure humane management and administrative disposition of those who are 
unable or unwilling to be restored to full, effective functioning.  Alcohol abuse, such as driving 
while intoxicated, can also lead to disciplinary action, including criminal prosecution under the 
UCMJ and local and state criminal laws.  You are responsible for exercising good judgment in 
the use of alcohol.  State and foreign country drinking age laws, including those in a deployed 
environment, must be obeyed both on and off-duty.  Your use of alcohol must not adversely 
affect your duty performance or your conduct on or off-duty, to include your ability to be 
recalled, if specifically required, (e.g., when serving in an on-call status) to your duty station 
during scheduled off-duty time. 
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2.8.  Financial Responsibility.  Just like regular physical fitness is important for your health, 
“fiscal fitness” is equally important to your overall well-being as an Air Force member.  You are 
expected to review your leave and earnings statement on a regular basis to ensure the accuracy of 
your pay and allowances, file travel vouchers on a timely basis, and use the government travel 
card for authorized purchases only.  You are expected to pay your debts on time.  Failure to 
satisfy just financial obligations is not consistent with the standards of conduct expected of Air 
Force members.  Two of the key tools to individual financial responsibility are the development 
and maintenance of a personal budget and effective management of one’s debt.  Members must 
be prudent in the use of credit cards and other forms of revolving credit.  High-interest, short-
term credit agreements, such as vehicle title loans, should be avoided.  Additionally, you are 
expected to provide regular and adequate support for your dependents, including payments 
required by court order.  To assist you with your financial affairs, the Air Force provides 
financial management information and personal counseling, as well as legal assistance. 


2.9.  Dependent Care.  The Air Force must have people in the right place at the right time, 
unencumbered and ready to perform the jobs for which they have been trained.  Unless 
specifically deferred or exempted, all members of the Air Force must be available at all times to 
perform a full range of military duties and assignments, including but not limited to, permanent 
change of station or assignment, unaccompanied tours, temporary duty including short or no-
notice deployments, alerts, recalls, extended hours, or shift work.  (AFI 36-2908, Family Care 
Plans). 


2.9.1.  Each Air Force member must make and maintain dependent care arrangements that 
will allow the member to be world-wide deployable at all times.  Advance planning is the 
key to dependent care arrangements.  Every Air Force member with dependents must take 
the initiative to use all available military and civilian resources at his or her disposal, 
including other-than-immediate family members, to ensure dependents receive adequate care, 
support, and supervision in a manner that is compatible with the member’s military duties. 


2.9.2.  Dependent care plans must cover all possible situations in both the short and long-
term, and must be sufficiently detailed and systematic to provide for a smooth, rapid transfer 
of responsibilities to another individual during the absence of the military sponsor. 


2.9.3.  Single parents and military couples with dependents face additional challenges.  
Nevertheless, these parents must be worldwide deployable on short notice.  Suitable 
arrangements must be planned in advance for a nonmilitary member to assume custody of 
dependent(s) in the event the military member(s) is/are unavailable to provide dependent care 
due to military obligations. 


2.10.  Self Reporting Criminal Conviction.  If you are above the pay grade of E-6, on active 
duty, or in an active status in a Reserve Component and are convicted of any violation of a 
criminal law, you must report, in writing, the conviction to your first-line military supervisor 
within 15 days of the date of conviction.  Depending on the level of your security clearance, 
there may be additional, more specific reporting requirements (e.g., reporting arrests, in addition 
to convictions) which must be met.  (AFPD 36-29, Military Standards). 


2.11.  Free Exercise of Religion and Religious Accommodation.  Every Airman is free to 
practice the religion of their choice or subscribe to no religious belief at all.  You should 
confidently practice your own beliefs while respecting others whose viewpoints differ from your 
own.  Every Airman also has the right to individual expressions of sincerely held beliefs, to 
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include conscience, moral principles or religious beliefs, unless those expressions would have an 
adverse impact on military readiness, unit cohesion, good order, discipline, health and safety, or 
mission accomplishment. 


2.11.1.  Your right to practice your religious beliefs does not excuse you from complying 
with directives, instructions and lawful orders; however, you may request religious 
accommodation.  Commanders and supervisors at all levels must fairly consider requests for 
religious accommodation.  Airmen requesting accommodation will continue to comply with 
directives, instructions and lawful orders from which they are requesting accommodation 
unless and until the request is approved. 


2.11.2.  If it is necessary to deny free exercise of religion or an accommodation request, the 
decision must be based on the facts presented, must directly relate to the compelling 
government interest of military readiness, unit cohesion, good order, discipline, health and 
safety, or mission accomplishment, and must be by the least restrictive means necessary to 
avoid the cited adverse impact. 


2.12.  Balance of Free Exercise of Religion and Establishment Clause.  Leaders at all levels 
must balance constitutional protections for their own free exercise of religion, including 
individual expressions of religious beliefs, and the constitutional prohibition against 
governmental establishment of religion.  They must ensure their words and actions cannot 
reasonably be construed to be officially endorsing or disapproving of, or extending preferential 
treatment for any faith, belief, or absence of belief. 


2.13.  Political Activities.  Generally, as an individual, you enjoy the same rights and have the 
same responsibilities as other citizens.  However, because you are a member of the United States 
Air Force, the manner in which you exercise your rights is limited in some cases.  Under our 
democratic system, the military, as a group, must remain politically neutral and divorced from 
partisan politics (AFI 51-902, Political Activities by Members of the US Air Force).  There are 
some general rules that you should remember: 


2.13.1.  You have the right and duty as an American citizen to vote and to voice your 
opinions concerning political matters; however, you must be careful that your personal 
opinions and activities are not directly, or by implication, represented as those of the Air 
Force.  Further, Article 88, UCMJ, prohibits commissioned officers from using 
contemptuous words against the President, the Vice President, Congress, the Secretary of 
Defense, the Secretary of a Military Department, the Secretary of Homeland Security, or the 
governor or legislature of any state, territory, commonwealth, or possession in which he or 
she is on duty or present.  Enlisted personnel who make derogatory or disrespectful 
statements about political leaders may violate Article 134, UCMJ, when their military status 
is associated with the statements (such as making these comments on a social networking site 
where the member’s employment with the Air Force is also listed). 


2.13.2.  You may attend partisan political rallies or speeches when not in uniform, not on 
duty, and when solely acting as a spectator.  You may not speak before a partisan political 
event, ride, or march in a partisan political parade, or engage in partisan political fundraising 
activities, regardless of whether or not you are in uniform. 


2.13.3.  You may make a monetary contribution to a political organization, party,  or 
committee favoring a political candidate or slate of candidates. 
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2.13.4.  You may support or endorse a particular political candidate, party, cause, or issue 
through displaying a bumper sticker on your personally owned vehicles.  No larger vehicle 
signs are permitted.  You may not display any type of political sign, banner, poster, or similar 
device in your office or work area or at your on-base residence, even if that residence is part 
of a privatized housing development. 


2.13.5.  You may not attend or participate in any demonstration or other political activity on 
a military installation, unless that event has been approved by the installation commander.  
You may not sign or circulate a petition on a military installation, unless the petition has been 
approved by the installation commander.  Political discussions are generally not appropriate 
in the Federal workplace.  You may not attempt to influence the view, position or vote of any 
subordinate except to generally encourage participation in the voting process. 


2.14.  Public Statements.  The issuance of public statements on official Air Force matters is the 
responsibility of cognizant unit or installation commanders and their public affairs 
representatives.  Ensuring that official statements are properly worded and approved avoids 
statements that do not reflect official Air Force policy or that, if taken out of context, could be 
misleading to the public.  Public statements should be fully coordinated with the appropriate 
public affairs office before release. (AFI 35-101, Public Affairs Policies and Procedures). 


2.14.1.  To ensure that Air Force official information is presented professionally, personnel 
should: make certain that it is accurate, prompt, and factual; is confined to their particular 
areas of expertise; avoids the hypothetical and speculative; accurately reflects Air Force 
policy; is presented simply and honestly; and complies with the spirit and letter of the 
Secretary of Defense’s principles for public information. 


2.14.2.  The Air Force is committed to making our operations as transparent as possible to 
the American public.  To that end, requests for information should be forwarded to the public 
affairs office or other appropriate Air Force offices.  Those offices include the Freedom of 
Information Act (FOIA) office, legal office (for litigation matters), Air Force Office of 
Special Investigations (AFOSI) or Security Forces (SF) (for law enforcement information), 
etc.  Air Force policy provides for clearance by the public affairs officer at the lowest level 
where competent authority exists to judge the security and policy aspects of the information 
submitted for review.  The FOIA statute, implemented through Air Force instruction, directs 
maximum disclosure of Air Force records, subject to the exemptions from release contained 
within the FOIA law.  All personnel are responsible for safeguarding classified and for 
official use only (FOUO) information, personally identifiable information (PII) and the 
identities of deployed service members and their families.  Failure to do so may result in 
disciplinary action. 


2.15.  Use of Social Media.  Airmen interact with individuals through many forms of 
communication, including face-to-face, telephone, letter, e-mail, text messages, social 
networking services, and social media.  Social networking services include weblogs, message 
boards, video sharing, and social networking sites, (e.g., YouTube, Facebook, MySpace, Twitter, 
Google Apps) which are web-based services that allow individuals and communities of people to 
stay in touch.  Compliance with the standards discussed in this instruction does not vary, and is 
not otherwise dependent on the method of communication used.  You are personally responsible 
for what you say and post on social networking services and any other medium.  Regardless of 
the method of communication used, Air Force standards must be observed at all times, both on 
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and off-duty.  (AFI 31-401, Information Security Program Management; AFI 33-129, Web 
Management and Internet Use; AFH 33-337, Tongue and Quill; AFI 35-101, Public Affairs 
Policies and Procedures; AFI 35-107, Public Web Communications; AFI 35-113, Internal 
Information; www.defense.gov/socialmedia/education-and-training.aspx/). 


2.15.1.  Operational security is vital to the accomplishment of the Air Force mission.  The 
use of social media and other forms of communication that allow you to communicate with a 
large number of people brings with it the increased risk of magnifying operational security 
lapses.  Classified, FOUO, and other official DoD information and documents are prohibited 
from being posted on social networking services or transmitted via non-DoD e-mail accounts 
without proper authority. 


2.15.2.  Your obligation to maintain appropriate communication and conduct with officer and 
enlisted personnel, peers, superiors, and subordinates (to include civilian superiors and 
subordinates) is applicable whether you communicate via a social networking service or 
other forms of communication, such as e-mail, instant messaging, or texting. 


2.15.3.  You must avoid offensive and/or inappropriate behavior on social networking 
platforms and through other forms of communication that could bring discredit upon on the 
Air Force or you as a member of the Air Force, or that would otherwise be harmful to good 
order and discipline, respect for authority, unit cohesion, morale, mission accomplishment, or 
the trust and confidence that the public has in the United States Air Force. 


2.15.4.  Airmen who provide commentary and opinions on internet blogs that they host or on 
others’ internet blogs, may not place comments on those blog sites, which reasonably can be 
anticipated, or are intended, to degrade morale, good order, and discipline of any members or 
units in the U.S. Armed Forces, are Service-discrediting, or would degrade the trust and 
confidence of the public in the United States Air Force. 


2.15.5.  When you are expressing personal opinions on social media sites and can be 
identified as an Airman, you should make clear that you are speaking for yourself and not on 
behalf of the Air Force.  While service members may generally use their rank and service 
even when acting in their personal capacity, they should not do so in situations where the 
context may imply official sanction or endorsement of their personal opinions. 


2.15.6.  You should recognize that social network “friends” and “followers” may potentially 
constitute relationships that could affect determinations in background investigations and 
periodic reinvestigations associated with security clearances. 


2.15.7.  If you violate federal or state laws and regulations and policies through inappropriate 
personal online activity, or any other form of communication, you are subject to disciplinary 
action. 


2.15.8.  If the communication involves the expression of sincerely held beliefs (conscience, 
moral principles, or religious beliefs) paragraphs 2.11 and 2.12 also apply. 



http://www.defense.gov/socialmedia/education-and-training.aspx
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Chapter 3 


APPEARANCE 


3.1.  Overview.  First impressions are often drawn based upon appearance.  That is why your 
appearance matters as much as your attitude about being a military member.  Projecting a good 
military image reflects not only on you personally, but also on the Air Force.  Appearance 
matters both on- and off-duty and involves more than just the clothes you wear.  Projecting a 
professional image is paramount.  (AFI 36-2903, Dress and Personal Appearance of Air Force 
Personnel). 
3.2.  Dress and Personal Appearance.  Pride in one’s personal appearance and wearing of the 
uniform correctly enhances the esprit de corps and the professional image essential to an 
effective military force.  All Air Force members must maintain a high standard of dress and 
personal appearance.  This standard consists of five elements:  neatness, cleanliness, safety, 
uniformity, and military image.  The first four elements are absolute, objective criteria needed 
for the efficiency and well-being of the Air Force.  Although the fifth element—military 
image—is subjective, it is critical because other people, both military and civilian, draw certain 
conclusions about individual Airmen and the Air Force based on what they see.  When in 
uniform or civilian clothes in an official capacity, members must present a professional image: 


3.2.1.  Members, while in uniform, will not stand or walk with hands in pockets except to 
insert or remove an item. 


3.2.2.  Members, while in uniform or in civilian clothes in an official capacity, will not 
engage in public displays of affection.  However, brief displays of affection may be permitted 
in situations where physical contact is commonly accepted etiquette such as one’s wedding, 
graduation, promotion, or retirement ceremony, or upon departure for or return from 
deployment. 


3.2.3.  Members, while in uniform, will not smoke or use smokeless tobacco products except 
in designated smoking areas. 


3.2.4.  Members will not consume food or beverages while walking in uniform.  Beverages 
may be authorized during wear of physical training (PT) uniform and commanders may 
authorize food and/or beverage consumption during special functions. 


3.2.5.  Members will not use personal electronic media devices while walking in uniform 
except in emergencies or when official notifications are necessary.  However, ear pieces may 
be authorized during individual PT when wearing the PT uniform.  Military customs and 
courtesies always take precedence. 


3.3.  Personal Grooming.  While every Air Force member may, within limits, express 
individuality through his or her appearance, the Air Force has defined what is and is not an 
acceptable professional military image in terms of personal grooming.  Except for minor 
variations based on gender differences, all Air Force personnel must comply with the same 
personal grooming standards found in AFI 36-2903.  Commanders have the responsibility to 
determine whether an individual’s personal grooming is within standards.  Supervisors also have 
the responsibility to determine compliance and to correct violations regardless of whether the 
particular situation is addressed in AFI 36-2903. 
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3.3.1.  Tattoos/Brands/Body Markings.  Members may not have or obtain tattoos, brands, or 
other markings anywhere on the body that are: obscene; commonly associated with gangs, 
extremist, and/or supremacist organizations; or that advocate sexual, racial, ethnic, or 
religious discrimination.  Members who have or obtain unauthorized content tattoos, brands, 
or markings are required to initiate removal or alteration.  Members must not display 
excessive tattoos, brands, or other markings while wearing any uniform combination except 
the PT uniform.  AFI 36-2903 defines “excessive” as any tattoo, brand, or marking that 
exceeds 25 percent of the exposed body part and is visible when wearing the uniform.  
Members with excessive tattoos, brands, or other markings must initiate removal/alteration to 
bring the tattoo into compliance.  Commanders are authorized to grant a waiver allowing 
complete coverage of the excessive tattoo.  The member must maintain complete coverage 
using available uniform items (e.g., long-sleeved shirt, pants, dark hosiery, etc.) or initiate 
removal or alteration. 


3.3.2.  Body Piercings. 


3.3.2.1.  While in uniform on or off a military installation, with the exception of earrings 
for women, all members are prohibited from attaching, affixing, or displaying objects, 
articles, jewelry, or ornamentation to or through the ear, nose, tongue, eye brows, lips, or 
any exposed body part. 


3.3.2.2.  While in civilian attire on official duty on or off a military installation, with the 
exception of earrings for women, all members are prohibited from attaching, affixing, or 
displaying objects, articles, jewelry, or ornamentation to or through the ear, nose, tongue, 
eye brows, lips, or any exposed body part. 


3.3.2.3.  While in civilian attire off-duty on a military installation, with the exception of 
wear in areas in and around military family and privatized housing or earrings for 
women, all members are prohibited from attaching, affixing, or displaying objects, 
articles, jewelry or ornamentation to or through the ear, nose, tongue, eye brows, lips, or 
any exposed body part. 


Note:  Women may wear small (not exceeding 6mm in diameter), spherical, conservative white 
diamond, gold, white pearl, or silver earrings as a set with any uniform combination.  If the 
member has multiple holes in her ear, she is authorized to wear only one set of earrings in the 
lower earlobes. 


3.4.  Uniforms.  Wearing the Air Force uniform means carrying on a tradition—one that 
identifies the person as a member of the profession of arms.  The Air Force uniform is plain yet 
distinctive, and presents the appearance of a military professional.  While in uniform, Air Force 
members must adhere to standards of neatness, cleanliness, safety, uniformity, and military 
image.   Members will: procure and maintain all mandatory uniform items; follow local 
supplements and procedures regarding wear of the uniform; and keep their uniforms neat, clean, 
buttoned, and properly maintained.  Members are responsible for knowing the authorized 
uniform combinations and the correct placement of ribbons, insignia, and other uniform items. 


3.4.1.  Authorized Wear of the Uniform: 


3.4.1.1.  Military Duties.  Members wear the appropriate uniform while performing 
military duties unless authorized to wear civilian clothes.  Members assigned to non-Air 
Force organizations wear the Air Force equivalent uniform to the dress observed in the 







  24  AFI1-1  7 AUGUST 2012 


assigned organization.  If authorized to wear civilian clothes on duty, members must still 
comply with Air Force appearance and grooming standards unless the member has 
obtained a proper waiver for operational necessity. 


3.4.1.2.  Travel.  If departing from or arriving at commercial airports in the continental 
United States, any authorized combination of uniform, except the flight duty uniform, 
may be worn.  If departing from and arriving at a military airfield via United States 
government aircraft or contracted United States government commercial flights, any 
authorized combination of the uniform is appropriate. When traveling in an official 
capacity on commercial air overseas, members should consult the DoD foreign clearance 
guide for authorized and expected uniform wear.  Members who wear civilian clothes 
during official travel must ensure that their clothing is neat, clean, and appropriate for the 
mode of travel and destination. 


3.4.1.3.  Social Functions.  Air Force members attending a military event must wear the 
appropriate uniform or civilian attire as requested by the host or hostess or directed by the 
commander.  If the uniform is worn to civilian social functions, members should wear the 
service dress uniform, semiformal uniform, mess dress uniform, or formal uniform. 


3.4.2.  Prohibitions on Wear of Uniform.  Air Force members will not wear any uniform 
combination or any uniform items in the following situations: 


3.4.2.1.  When attending a meeting of, or sponsored by, an organization, association, 
movement, or group that:  the Attorney General of the United States has named as 
totalitarian, fascist, communist, or subversive; advocates or approves acts of force or 
violence to deny others their rights under the United States Constitution; or seeks to 
change the United States government by unconstitutional means. 


3.4.2.2.  When participating in or attending public political speeches, interviews, picket 
lines, marches, or rallies, or in any public demonstration when participation might imply 
Air Force sanction of the cause or if the purpose may be to advocate, express, or approve 
opposition to the Armed Forces. 


3.4.2.3.  When it would discredit the Armed Forces. 


3.4.2.4.  When furthering political activities, private employment, or commercial 
interests. 


3.4.2.5.  When engaged in off-duty, civilian employment. 


3.4.2.6.  When participating as a defendant in civilian court proceedings if a conviction 
would bring discredit to the Air Force. 


3.4.2.7.  Air Force members may not wear distinctive uniform items with civilian clothes.  
Distinctive uniform items are those items that are unique to the uniform, such as grade 
insignia, ribbons, cap devices, badges, uniform jackets (not to include the PT jacket), and 
other United States or Air Force insignia. 


3.4.2.8.  When eating at off-base restaurants where most diners wear business attire, or at 
establishments that operate primarily to serve alcohol, Air Force members will not wear 
the Airman battle uniform (ABU) or flight duty uniform. 
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3.4.2.9.  When using frequent flyer miles to upgrade to business or first class, Air Force 
members may not wear military uniforms.  Even when an upgrade is legitimate, wearing 
of the uniform may create the public perception of the misuse of government travel 
resources; therefore, wear of the uniform should be avoided under these circumstances. 


3.5.  Physical Fitness.  Air Force members must be physically fit to support the Air Force 
mission.  An active lifestyle increases productivity, optimizes health, and decreases absenteeism, 
which helps maintain a higher level of readiness.  Also, by maintaining a lean and fit appearance, 
Air Force members project the proper military image.  The fitness assessment provides 
commanders with a tool to assist them in determining the overall fitness of their military 
personnel.  The Air Force fitness assessment uses a composite fitness score based on aerobic 
fitness, muscular strength, and body composition.  Age and gender-specific fitness assessment 
score charts are provided in AFI 36-2905, Fitness Program.  Commanders and supervisors 
should incorporate fitness into their organizational culture to encourage members to maintain 
physical fitness and good health in order to meet expeditionary mission requirements.  However, 
each Air Force member is ultimately responsible for keeping himself or herself in good physical 
condition.  (AFI 36-2905, Fitness Program). 


3.6.  Housing.  Air Force members and their families may live in private sector housing, 
government-owned housing on a military installation, or military privatized housing on or off a 
military installation.  In government-owned or privatized housing on a military installation, 
Airmen will ensure that their homes are maintained in a clean and orderly fashion.  Regardless of 
the type of housing, all Air Force members are responsible for the proper care and use of their 
home, and for the conduct of their dependents, guests, and pets.  However, as specific rules may 
differ for private sector housing, government quarters, and military privatized housing, members 
should be familiar with the regulations and restrictions particular to their lease or homeowners 
agreement. 


 


MARK A. WELSH III, General, USAF 
Chief of Staff 
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Squadron Officer School (SOS) LESSON PLAN 


P-5110 Wellness 


29 December 2014 


LESSON LINKAGE 


This lesson emphasizes the importance of personal wellness and the impact of personal wellness 
on the individual, team/unit, and Air Force readiness for mission accomplishment.  The 
discussion centers on the four pillars of wellness (physical, mental, social, and spiritual) as 
outlined in AFI 90-506 Comprehensive Airman Fitness (2 Apr 14), but also considers additional 
domains of fitness discussed in the report commissioned by the Chairman, Joint Chiefs of Staff.  
It is critical that all who serve understand the importance of maintaining wellness to create 
resilience amongst during times of high stress.  Resilience, in turn, supports the ability to return 
to wellness.  This lesson includes a practical exercise which develops command skills through 
applying wellness tools to scenarios where a member’s wellness is challenged.   


LESSON OBJECTIVES 


• Comprehend personal strengths and developmental needs in order to better function as an 
Airman and leader.  (ICL G4a, CESG 3.14) 


• Comprehend the intrinsic and extrinsic benefits of life-long personal development.   
(ICL G3b, G4c, CESG, 1.5, 3.14) 


• Comprehend how to maintain hardiness of spirit despite physical and mental hardships.   
(ICL 3Ga) 


• Comprehend wellness skills in maintaining checks and balances in professional and 
personal life.  (ICL G3a, G1d) 


• Comprehend how Airmen can recognize and prevent suicide. (AFPAM 44-160) 
• Comprehend how the Air Force implementation of the DoD Sexual Assault Prevention 


and Response (SAPR) program provides all Airmen tools to maintain wellness.  
(AFLC 5a, DoDI 6495.02)  


LESSON OUTLINE 


Main Point 1:  Dimensions of Wellness  


Students will discuss the four dimensions of wellness to include physical, social, mental and 
spiritual.  The discussion will focus on these aspects and their importance to personal resilience 
and how they help to achieve mission objectives. 


Main Point 2:  Wellness Challenges  


Next, the discussion will center on some of the challenges of maintaining wellness and balance 
amongst some of the challenges in life due to high ops tempos, deployment rotations, 
family/personal issues, etc. 
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Main Point 3:  Commanding Well (Scenarios) 


Last, the class will be broken into four groups where each will analyze and decide how to 
strengthen a weakened pillar for a subordinate for a given scenario.  The discussion centers on 
the resources available to commanders and how best to apply these resources. 


READINGS AND RATIONALE 


Air Force Instruction (AFI) 90-506, Comprehensive Airman Fitness, 2 April 2014.  
READ:  pp. 3-4 (Chapter 1) and pp. 15-16 (Attachment 2).  RATIONALE:  This 
instruction contains current Air Force guidance on fitness using the four pillar approach. 


Institute for Alternative Futures, Total Fitness for the 21st Century, 2009.  READ:  pp. 1-3 and 
19-23 (all students); pp. 3-15 “Definition” sections as assigned by groups, below.  
RATIONALE:  This conference report was requested by a former Chairman of the Joint 
Chiefs of Staff to define, measure, and improve Total Fitness across the Services.  This 
report defines fitness in eight pillars—expanding on the four pillars used in AFI 90-506. 


• Group 1 – (Mental) Psychological (pp. 5-6) and Behavioral Fitness (p. 8).
• Group 2 – Physical (p. 3) and Medical Fitness (pp. 9-10).
• Group 3 – Nutritional (p. 12) and Spiritual Fitness (p. 13).
• Group 4 – Environmental (p. 11) and Social Fitness (p. 15).


Air Force Instruction (AFI) 1-1, Air Force Standards, 7 August 2012 Incorporating Change 1, 12 
November 2014.  READ:  pp. 18-19.  RATIONALE:  This instruction conveys the 
current guidance across the Air Force on the free exercise of religion across the Air Force 
and how commanders must balance constitutional protections for their own free exercise 
of religion with constitutional prohibition against government establishment of religion. 


SUGGESTED ADDITIONAL READINGS 


Rand, General Robin, 2014 AETC Strategic Plan, Sep 2014. READ:  pp. 7, 9-11, & 20-21.  
RATIONALE:  Provides the latest guidance from AETC on how the command helps to 
shape the US Air Force to be an environment of mutual respect that leverages existing 
tools like the Comprehensive Airman Fitness program.  


CONTACT TIME:  1+25 – Guided Discussion 


ASSESSMENT:  


• Direct
• P-5450 Commandant’s Challenge (exercise)
• C-5450 Mid-Term Feedback (Flight Commander and peer observations)
• C-5500 Final Feedback (Flight Commander and peer observations)


2 



https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5110%20Wellness/P-5110-RE-AFI90-506.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5110%20Wellness/P-5110-RE-Total%20Fitness%20conference%20report.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5110%20Wellness/P-5110-AFI%201-1%20Air%20Force%20Standards.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5110%20Wellness/AETC%202014%20Strategic%20Plan.pdf
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PROGRAM OUTCOME LINKAGE 


2. Make decisions that reflect the Air Force Core Values and the shared values of the
Profession of Arms.


5. Forge professional relationships to build teams and facilitate teamwork.


3 
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P-5110 Lesson Title Wellness 


29 December 2014 


STRATEGY 


This lesson is best conducted as a guided discussion and culminates with scenario-based 
exercises.  This lesson sets the stage with a discussion on the importance of wellness followed by 
a discussion on how to strengthen the four pillars of wellness (physical, mental, social and 
spiritual) outlined in AFI 90-506, Comprehensive Airman Fitness.  The Total Fitness report 
expands on the four pillar approach to wellness into eight pillars (physical, psychological, 
behavioral, medical, environmental, nutritional, spiritual, and social).  The day before class, 
create four groups within the flight and assign each group to READ the “Definition” 
section for the fitness pillars assigned from the Total Fitness report. 


• Group 1 – Physical (p. 3) and Medical Fitness (pp. 9-10) “Definition.”   
• Group 2 – (Mental) Psychological (pp. 5-6) and Behavioral Fitness (p. 8) “Definition.”   
• Group 3 – Environmental (p. 11) and Social Fitness (p. 15) “Definition.”   
• Group 4 – Nutritional (p. 12) and Spiritual Fitness (p. 13) “Definition.”   


The lesson then focuses on challenges to maintaining the strength of wellness pillars.  Lastly, the 
lesson culminates with scenario-based exercises where student groups analyze a scenario, list 
tools available to commanders, and brief to the rest of the class how they will strengthen their 
assigned pillar using the available tools.  Optional slides are available for use. 


There is still a great deal of emphasis on Sexual Assault Prevention and Response (SAPR) and 
Suicide Prevention from Headquarters Air Force.  Flight commanders should spend sufficient 
time on these areas during discussions and/or the student scenario exercises so students can 
internalize and apply processes and procedures for dealing with sexual assaults and/or suicides.   


Instructor Note:  Flight commanders can encourage students to share personal experiences and 
challenges, but do not pressure them to contribute as some of their experiences may be deeply 
personal and even emotionally painful. There will undoubtedly be those who have contemplated 
suicide or been victims of sexual assault in every class.  Flight commanders need to respect their 
privacy while helping their students learn how to deal with these challenges. 


PME REQUIREMENTS 


• ICL G1d:  Embodies Airman Culture, Ethical Leadership.  Maintains checks and 
balances on self and others. 


• ICL G3a:  Embodies Airman Culture, Warrior Ethos.  Exhibits a hardiness of spirit 
despite physical and mental hardships – moral and physical courage. 


• ICL G3b:  Embodies Airman Culture, Warrior Ethos.  Continuously hones their skills 
to support the employment of military capabilities. 
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• ICL G4a:  Embodies Airman Culture, Develops Self.  Assess self to identify strengths 
and development needs. 


• ICL G4c:  Embodies Airman Culture, Develops Self.  Continually increases breadth and 
depth of knowledge and skills; develops life-long learning habits. 


• CESG 1.5:  Profession of Arms, Wellness.  Focuses on balancing the four dimensions 
(spiritual, mental, emotional, physical) impacting a person’s life through increasing 
the adoption of health-enhancing conditions and behaviors for the purpose of 
improving personal and professional effectiveness. 


• CESG 3.14:  Leadership Studies, Personal and Professional Development.  Continually 
increases breadth and knowledge and skills; develops life-long learning habits; 
embraces assessment from self and others to identify strengths and development 
needs.  Encourages similar habits in others. 


• AFLC 5a:  Sexual Assault Prevention & Response.  Increase awareness and achieve a 
“working knowledge” of Air Force positions/programs dealing with Sexual Assault. 


• DoDI 6495.02:  Sexual Assault Prevention and Response Program Procedures. Ensure all 
Service members and civilian supervisors of Service members have a working knowledge 
of what constitutes sexual assault, why sexual assaults are crimes, and the meaning 
of consent.  Provide information on reporting options and the exceptions and/or 
limitations of each option. 


• AFPAM 44-160:  Know information about how much the problem of suicide is for the 
Air Force, that suicide represents a failure to find more effective ways to cope with 
problems that seem insoluble, and the warning signs of suicide and decreased or 
impaired emotional status 


SUGGESTED TIMELINE 


• Attention/Motivation 0+05 
• MP1:  Dimensions of Wellness 0+20 
• MP2:  Wellness Challenges 0+20 
• Break 0+05 
• MP3:  Commanding Well (Scenarios) 0+30 
• Conclusion 0+05 
• Total 1+25 


ATTENTION 


Pick a student (choose carefully) from the class to respond to the following question:  Ask 
him/her “How are you doing?”  In general, he/she will answer a casual, “I’m fine.”  Now ask, 
“No. How are you doing?”  He/she could answer with a slightly more introspective reply of, 
“I’m fine.”  Now, follow this with a slow and carefully deliberate “No. How are you doing?”  At 
this point students could be truly thinking deeply about how they are doing emotionally. 
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MOTIVATION 


Ask your flight why you asked the question three times.  It is often the case in American culture 
that the first time we ask how someone is doing, the answer is a surface-level return greeting 
rather than a genuine answer to a deeply introspective question.  As the question is asked more 
deeply and deliberately, it causes the receiver to take the question more seriously and can really 
hit some core emotions on how the person is really doing.  This is the level of introspection 
leaders need to be able to tap into for both themselves their followers to be able to recognize the 
signs of stress and distress in Airmen.  This lesson will give you some tools and resources to 
recognize signs of distress and through guided discussion with your peers learn how others have 
succeeded and potentially learned from failure in the operational environment. 


OVERVIEW 


First, this lesson will center on the importance of Wellness in the Air Force, and how it can affect 
our lives individually and the Air Force mission.  Next, we’ll discuss the four pillars of wellness 
from AFI 90-506 and discuss ideas on how to strengthen each.  Then the discussion addresses 
challenges in remaining resilient amongst both operational and personal stressors.  Finally, we 
will break into groups where each will analyze a scenario; list tools available to commanders 
based on the assigned pillar; and brief how they would apply these tools to strengthen a pillar. 


Main Point 1:  Dimensions of Wellness 


Question:  What is wellness? 


A/R:  Answers will vary and will likely focus on physical fitness or feelings (mental fitness).   


• Readiness for mission accomplishment—may be job dependent since AFSCs may have 
different physical fitness requirements but we all must live up the Air Force standards 


• Personal physical fitness/health/stamina goals to persevere in difficult situations 
• Appearance (how we look) and how we feel 


Question:  Are there other areas of wellness and why is maintaining your wellness 
important to the Air Force? 


A/R:  


• Physical, mental, social, spiritual (Comprehensive Airman Fitness model) 
• Behavioral, medical, environmental, etc.  (depending on wellness model and experience) 
• Without well balanced and ready Airmen, then mission degradation could occur. 


Instructor Notes:   


• This question opens the discussion and paves the path toward the Comprehensive Airman 
Fitness (CAF) focus of this lesson.   


• Students may offer additional areas such as behavioral, medical, environmental, etc.   
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Question:  What are the four pillars of the Comprehensive Airman Fitness program? 


A/R:   


• Physical 
• Mental 
• Social 
• Spiritual 


Question:  How do you maintain your physical wellness? 


A/R:  Answers will vary—the intent is to get the students talking about how they stay physically 
fit …the possible responses are numerous but may include the following items.   


• Individual sports activities (running, hiking, biking, etc.) 
• Working out at the gym (weights, exercise machines, calisthenics, etc.) 
• Team sports/intramural activities 


Question:  Why do you think SOS has physical events such as the Commandant’s 
Challenge? 


A/R:  Answers will vary—the intent is to get students to talk about the importance of physical 
fitness (why) as a wellness domain. 


Question:  What does maintaining your physical wellness give you? 


A/R: 


• Achieving Personal Goals 
• Stamina to persevere in difficult situations 
• Health 
• Appearance 
• Readiness 


Question:  Is stress a good thing?  Why? 


A/R:   


• No – it causes health problems, friction with co-workers, internal angst/pressure, etc. 
• Yes – it pushes us to perform more than we thought we could 
• It depends – no stress and our skills atrophy; too much stress and we may “break” 


Question:  How can we use stress to our benefit?   


A/R: 


• Stress can focus our efforts (meet deadlines, shut out distractions, make decisions, etc.) 
• A drive to succeed against adversity (combat and combat-related stress and the drive for 


survival, build self-esteem by rising to the challenge, etc.) 
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Question:  How can you maintain mental health during a time of high stress? 


A/R: 


• Meditation 
• Taking time to breathe 
• De-stressing through working out, hanging out with friends, or reading a book 


Question:  What is the Air Force doing to create a culture in support of mental wellness? 


A/R: 


• Wingman Concept 
• Mentor Program 
• Bystander Intervention Program 


Question:  How do you maintain social wellness?   


A/R:  Answers will vary but may include several of the following items. 


• Practice good communication skills 
• Develop a network of personal friends 
• Group or community involvement (sports or parent organizations, hobby groups, etc.)   
• Seek help for Personal/Financial/Legal/Relationship issues  


Question:  How do you help a friend at work who seems to be pulling away from maintain 
social life? 


A/R:  Answers will vary but may include several of the following items. 


• Talk with him/her 
• Ask to make sure everything is alright  
• Seek help if needed 


Question:  What does spiritual wellness mean to you? 


Instructor Notes:   


• This can be a sensitive area since spiritual wellness typically leads to a discussion that 
includes religious faith—and religious faith is a deeply personal choice.   


• DoD Instruction 1300.17, Accommodation of Religious Practices Within the Military 
Services (10 Feb 09 with Change 1 22 Jan 14) states “The DoD places a high value on 
the rights of members of the Military Services to observe the tenets of their respective 
religions or to observe no religion at all.  It protects the civil liberties of its personnel 
and the public to the greatest extent possible, consistent with its military requirements” 
IAW DoD Instruction 1000.29 [DoD Civil Liberties Program, 17 May 12.   


• Students are encouraged to respond according to how they view spiritual wellness 
personally while respecting the rights of others to hold different views. 
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A/R:   


• Inner peace  
• Religious faith 
• Belief in a concept higher than self (could be faith, family, logic of science, ecology, love 


of country, defending the nation, etc.)  


Question:  How do you maintain your spiritual strength? 


A/R: 


• Regular church/faith-based community meeting/attendance 
• Prayer, meditation, physical exercise, communing with nature, etc. 


Question:  In the reading Total Fitness for the 21st Century other fitness pillars were 
introduced such as behavioral, medical, environmental and nutritional.  How can 
understanding these fitness pillars enhance our understanding of the concept of Total 
Fitness? 


A/R: 


• Total fitness is a comprehensive concept as complicated as the airman we work with 
• Understanding the complicated nature of total fitness means we can better understand and 


address issues with fitness as they arise 


TRANSITION 


Now that we’ve talked about the four pillars and how to maintain them, let’s talk about some of 
the stressors in life that chip away at these pillars. 


Main Point 2:  Wellness Challenges 


Question:  How could you recognize someone who may be spiritually out of balance? 


A/R:   


• Disconnection 
• Sense of a lack of purpose in life 


Question:  How might you approach a person who is having challenges with their spiritual 
or mental wellness? 


A/R:   


• Talk with them openly about your observations 
• Show them you care 
• Provide them resources that can help 


Question:  What are some signs of negative stressors that can heavily affect a person’s 
mental wellness? 
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A/R: 


• Irritability, anger, mood swings 
• Change in personality or productivity 
• Withdrawn 
• Giving away valuables 
• Lack of caring about work, self, others 


Question:  One of the most devastating physical and mental experiences someone could 
have is to be the victim of a sexual assault.  Can someone explain the reasons behind the 
official Air Force policy on sexual assault prevention? 


A/R: 


• Sexual assault is a crime perpetrated by those who commit crimes against the innocent.  
• Sexual assault is incompatible with Air Force core values 


Question:  What are the differences between the two reporting options for sexual assault?  


A/R: 


• Restricted reporting allows victim to seek help without triggering an official investigation 
• Unrestricted reporting allows victim to seek help while initiating an official investigation. 


Question:  What is the difference between risk and fault and how does affect our thinking 
with respect to victims of sexual assault?   


A/R: 


• Risk:  The probability of danger or harm in a given situation—institutionally assessed by 
the Operational Risk Management (ORM) process. 


• Fault:  The legal assignment of blame.   
• Confusing risk and fault leads to to victim blaming (well she shouldn’t have worn that 


dress; he should not have gone there; etc.).  For sexual assault (or any crime), even if 
someone puts themselves into a situation of higher risk, it does not put him/her at fault.  
Regardless of risks assumed by anyone, criminals commit crimes and are to blame. 


Question:  How might you help an Airman who was a victim of a sexual assault? 


Instructor Note:  Be aware that any group of 14 students likely has a victim of crime and perhaps 
a victim of sexual assault.   Some students may actually share their own experiences, but do not 
pressure students to reveal more than they are willing.  This question addresses objectives 
required by DoDI 6495.02.  The anticipated responses below may be read as a mini-lecture.   


A/R:  


• The SAPR program is designed to accomplish two goals—reach victims to get them help 
and to educate the force in order to prevent future cases of sexual assault.   
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• If a sexual assault occurs, an immediate response is needed to ensure the safety of the 
victim and mitigate the long-term effects of violence that impact the victim, the unit, and 
the Air Force.  It is incumbent on every Airman to help team members rebuild their lives 
after the trauma of being a victim of sexual assault just as we rebuild team members who 
have suffered trauma in other aspects of their careers.   


• Don’t fall victim to myths about sexual assault.  Remember, victims are never to blame—
they are our teammates and need us to help them recover.   


• Myths versus facts regarding sexual assault (and other crimes) 
o Myth: “It’s better they not talk about it.”  Fact:  Talking with professionals is 


good and speeds recovery. 
o Myth:  “Why can’t they just forget about it?”  Fact:  Forgetting may be 


impossible—reminders may be everywhere (people, places, practices…) 
o Myth:  “It’s not that big of a deal.”  Fact:  Being a victim of any crime shatters a 


person’s sense of control over his/her life; being a victim of sexual assault is 
deeply personal and shatters one’s sense of sexuality. 


o Myth:  “At least she/he was not hurt.”  Fact:  Sexual assault is a traumatic event 
that has an extreme emotional impact that can last for years/decades. 


• Encourage victims to get help from crisis support agencies (SARC, chaplain, medical 
professionals, etc.).  (Instructor Note:  Be sensitive to remarks from students that may 
offend other students in the class or criticize the Air Force sexual assault prevention 
program.)  No one chooses to be a victim of sexual assault. 


• Commanders and senior enlisted members are keys to the solution—setting the culture of 
the unit as one that does not tolerate any criminal activity, especially sexual crimes; being 
responsive to instances of crime; and holding perpetrators accountable with due process 
and legal actions.  Commanders and senior enlisted members are also essential to prevent 
acts of reprisal against a victim:  remember, the crimes of others are never the victim’s 
fault and reprisals, retributions, and other victim-blaming activities cannot be tolerated. 


Question:  Sexual assault is just one of many traumas that may drive one to contemplate 
suicide.  If you suspect an Airmen at risk for suicide, how can you be a good Wingman and 
help them? 


Instructor Note:  You may want to use the Wingman acronym ACE (Ask, Care, and Escort) with 
the following video link:  http://www.youtube.com/watch?v=J88u6ErfOGI 


A/R: 


• Confront them and ask them if they are considering suicide. 
• Show you care about them  
• Escort them to an individual who could help (Chaplain, mental health clinic, etc.) 


Question:  What are some signs you could look for as indicators that someone was 
contemplating suicide?  
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A/R: 


• Change in normal routine or behavior 
• Changes in weight or physical appearance 
• Giving away personal possessions 
• Talking about the idea of death 
• Regular expressions of sadness, worthlessness, or helplessness 
• Engaging is risky behavior  
• Extreme mood swings 
• Withdrawing from family and friends 


Question:  Do you think there is a stigma associated with seeking help for mental health 
related illnesses?  Why?  If so, what can you do to reduce this stigma? 


A/R: 


• Historic prejudice that those seeking help could be crazy 
• Personal pride in self-reliance  
• Not wanting strangers to help with your problems 
• Fear of career repercussions, including possible loss of security clearance 


Question:  Have any of you experienced cases of extreme mental, spiritual or social pillar 
degradations at your units?  What did your command structure do to help the 
individual(s)? 


A/R:  Answers will vary.  


Question:  Have any of you experienced cases of extreme degradation of the physical pillar 
at your units?  How did the command structure handle the situation? 


A/R:  Answers will vary—the intent here is use student experiences as a transition into the 
scenario-based exercises for Main Point 3.   


TRANSITION 


We will now take a 5 minute break and upon returning we will be taking what you’ve learned 
here and apply it to several scenarios where you are in a command position. 


Main Point 3:  Commanding Well (Scenario-based exercises) 


Instructor Note:  Provide one scenario to each team and give them 5-10 minutes to discuss the 
scenario within their teams and complete the assignment for presentation to the class. 


Assignment:   


• List the various “Commanders’ Tools” to strengthen assigned wellness domain 
• In your scenario, how would you use these tools to strengthen the assigned wellness 


domain 
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Question (for each domain):  What tools did you list as part of your domain and what tools 
would you use to enhance the weakened wellness domain of your subordinate? 


Instructor Note:  Students should be able to complete a grid, similar to the teaching aid at 
attachment 2 as they explain what tools they would use and how each tool strengthens wellness.  


Question:  Does the addition of more domains of wellness/fitness (four vs. eight) help you 
better understand the dynamic nature of total wellness/fitness and how to lead others? 


A/R:  Answers will vary; closes the lesson by stimulating critical thinking about the domains. 


SUMMARY 


First, this lesson centered on the importance of Wellness in the Air Force, and how it can affect 
our lives and the Air Force mission.  Next, there was a guided discussion on the four pillars 
(physical, mental, social and spiritual).  Then we discussed how to address challenges in 
remaining resilient amongst both operational and personal stressors.  Finally, groups analyzed a 
scenario; listed available commanders’ tools based on assigned pillars, and briefed how they 
would apply these tools to strengthen a pillar. 


REMOTIVATION 


Just like the fact that you cannot maintain your physical wellness if you only start working out 
the week before a physical fitness test, all wellness domains need to be maintained regularly.  
This means we need to work on our wellness strength before problems arise to build up 
resiliency so we can be better officers for the Air Force. 


CLOSURE 


Problems with social, spiritual, mental and physical wellness is an issue we all deal with on a 
regular basis.  Likewise, these are issues that commanders have dealt with multiple times.  I 
challenge you to ask senior officers we have speaking during SOS some of these tough questions 
on how they would deal with a sexual assault in their unit or perhaps a member detail with 
thoughts of suicide.  Know how these officers have handled these issues, will enhance your 
understand on how to handle these issues in the future. 
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P-5110 Attachment #1-Group 1 (CLASSROOM ACTIVITY) 


MENTAL DOMAIN 


Chaplain (Captain) Childs 


Three months after returning from a tour in Iraq, Chaplain Childs made a permanent change-of-
station move to Keesler Air Force Base, Miss., and started settling in to his new job and new 
surroundings.  When Chaplain Childs returned from his deployment he was happy to see his 
family but did not feel the same connection to them that he had before he left. The little things 
that his wife and children would do seemed to get under his skin and irritate him.  He always felt 
angry and began to withdraw from his wife.  


Not long after his return from his deployment, Hurricane Katrina struck.  “The hospital was 
destroyed and mental health providers, among many others, were sent away,” Chaplain Childs 
said. “I was there for 10 months after that and there was no opportunity for me to deal with any 
of my ‘stuff.’ Chaplain Childs found it difficult to connect to Hurricane Katrina victims.  He 
knew there were incredible needs (of others) after the devastation. My ‘stuff’ had to wait.” After 
the hurricane, he said he went to numerous houses of wives of deployed Airmen only to witness 
the same fate -- they had lost everything to Katrina and they turned to him for comfort.  “I did 
this house after house and it weighed on me,” Chaplain Childs said. 


Eventually he received orders to a new base. However, the trauma of the Hurricane Katrina 
experiences led him back to his dark place. “When I got to my next duty station, I was full; I was 
over-flowing,” he said. “I needed to start taking care of my ‘stuff.’” The chaplain turned to his 
leaders and told his story that he was sexually assaulted while deployed and he just could not 
hold it in any longer. 


Chaplain Childs said he was singled out with negative treatment on duty. Instead, he was met 
with mindsets that thought chaplains shouldn’t need help. They should only give help. That only 
increased the pressures he was feeling. As a result, he came face to face with the perceived 
stigma of receiving mental help. “I learned to compartmentalize and separate my pain so I could 
continue to give help to others,” he said. “Many times I would go to my counseling session and 
return to my office where others would be waiting for counseling from me.” 


Assignment:   


• List the various “Commanders’ Tools” to strengthen assigned wellness domain 
• In your scenario, how would you use these tools to strengthen the assigned wellness 


domain 
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P-5110 Attachment #1-Group 2 (CLASSROOM ACTIVITY) 


PHYSICAL DOMAIN 


First Lieutenant Blazer 


First Lieutenant Blazer is a newly transferred intel officer who just Permanently Changed 
stations into the Wing’s Strategic Plans and Programs development cell.  He is a proficient 
officer with a drive to impress.  He was transferred into your shop with the understanding that 
he’ll work extremely hard and put in the long hours necessary to make the mission happen. 


 


About a month after he arrived at the unit you’ve noticed that Lt Blazer does have a habit of 
finding excuses on why he cannot attend PT sessions.  There is always a meeting or an important 
strategic plan to review for the Wing Commander.  “Don’t worry boss,” he would always say, “I 
will make it next time without a doubt, but this has got to get done.”  You’ve had no reason to 
doubt his resolve to complete the much needed work because you’re planning cell is 
undermanned by two bodies and there’s an upcoming inspection in six months. 


 


After coming into work one morning, you’re deputy chief asked to talk with you in private.  He 
said that Lt Blazer failed a Physical Fitness Test (PFT) a week ago, and that he has not reported 
anything up the chain about this failure.  He didn’t even mention that he had scheduled a PFT.  
You decide to wait and a few more days to see if Lt Blazer would report the failure on his own 
accord.  During this time you perform some research and come to find out this would be his third 
PFT failure in the last year.  No paperwork has been done for any of the previous failures. 


Assignment:   


• List the various “Commanders’ Tools” to strengthen assigned wellness domain 
• In your scenario, how would you use these tools to strengthen the assigned wellness 


domain 
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P-5110 Attachment #1-Group 3 (CLASSROOM ACTIVITY) 


SPIRITUAL DOMAIN 


Mrs. Karen Riesling 


Mrs. Karen Riesling is an engineer and subject matter expert (SME) on the Network Operations 
Node in your Communications Squadron.  She has been assigned to your unit for well over 15 
years and you rely on her valuable expertise almost daily to keep the base network running 
smoothly.  Her work ethic has always been diligent, and other than issues with her constantly 
needing to be out of the office to support her husband’s regular doctor appointments, you have 
always respected her drive to support the mission. 


 


Her need to support her husband in these regular doctor’s appointments has come to a head a few 
times in the office when there was a critical update on the system software.  You would 
sometimes run a high risk of the system going down without a critical SME on-site and have 
strongly felt it necessary to diversify the institutional knowledge of Mrs. Riesling, but no one 
else in your unit can seem to comprehend the in workings of the system as well as she can. 


 


One month ago, you received sad news that Mrs. Riesling lost her husband to stomach cancer 
that he had been fighting for many years.  The funeral was held a week later, and Mrs. Riesling 
seemed to have taken the loss in stride insisting to get back to work as quickly as possible. 


 


After returning to work, you noticed a significant difference in her drive and dedication though.  
She seems like she is here, but only going through motions that she is used to.  Some coworkers 
have said they have heard her mumble statements around the office like, “There’s just no reason 
to live anymore,” and “I just don’t know why I’m here.” 


Assignment:   


• List the various “Commanders’ Tools” to strengthen assigned wellness domain 
• In your scenario, how would you use these tools to strengthen the assigned wellness 


domain 
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P-5110 Attachment #1-Group 4 (CLASSROOM ACTIVITY) 


SOCIAL DOMAIN 


TSgt Jonas Bletcher 


TSgt Jonas Bletcher is a new Records Custodian in your Wing Safety shop.  He is industrious, 
driven, and conscientious.  About three months ago at his previous unit, he and his fiancée 
started to have some trouble.  This continued to worsen until she decided to break off their 
relationship.  After this breakup, TSgt Bletcher’s relationship with fellow co-workers at this 
pervious unit started to break down significantly.  He would have regular disagreements with his 
former friends which would disrupt office work regularly.  A transfer into your unit was deemed 
as the best course of action to remove him from these disagreements. 


 


After transfer into the Safety shop, he said he is starting to see “dark areas” of his life and he 
would react in ways that were uncharacteristic of him.  He admitted to receiving complaints from 
his previous leadership about purposefully disconnecting himself from his fellow co-workers and 
he believes his situation is hopeless.  “I was no longer playing racquetball during lunch breaks 
and found excuses to miss weekly PT,” expressed TSgt Bletcher.  Coping with stress was an 
issue as TSgt Bletcher acknowledged to arriving to work late and overtly complaining about how 
his life was miserable.  Finally, TSgt Bletcher confessed to leaving church sessions immediately 
following sermons and failing to greet family and friends as he once did due to anxiety. 


 


Lately, TSgt Bletcher has admitted to drinking alone at the bar regularly.  When asked if he feels 
he has a support structure in the unit to get through this hard time, his reply was, “I have 
nobody.” 


Assignment:   


• List the various “Commanders’ Tools” to strengthen assigned wellness domain 
• In your scenario, how would you use these tools to strengthen the assigned wellness 


domain 
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P-5110 Attachment #2 (TEACHING AID) 


Commanders’ Wellness Tools 


Students should be able to fill out a grid, similar to the one presented here, as a group as they 
explain what tools they would use and how each tool strengthens wellness 


Physical 
Health and Wellness Center (HAWC) 


Medical Exams 


Unit Physical Training Leader (UPTL) 


Fitness Improvement Program (FIP) 


Base Gym 


Social 
PFW 


Local Community 


Wingman Program 


Sponsor Program 


Airman & Family Readiness Center (A&FRC) 


Mental 
Mental Health 


Wingman Program 


Spiritual 
Chaplain 


Local Religious Institutions 


Freedom of Religion Training 


 


Notes:   


1. These are not an all-encompassing lists 


2. The unit’s First Sergeant applies to all domains 
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Director of the Air National Guard (NGB/CF), the Deputy Chief of Staff for Manpower, 
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government Internet, software applications, systems, e-mail, postal, faxing or scanning. Requests 


for waivers must be submitted through chain of command to the OPR listed above for 


consideration and approval.    


Tier waiver authorities as approved by the Inspector General Advisory Board have been included 


per AFI 33-360, Publication and Forms Management.  Refer to AFI 33-360 for tier waiver 


authority definitions and procedures.  Ensure that all records created as a result of processes 


prescribed in this publication are maintained in accordance with Air Force Manual (AFMAN) 


33-363, Management of Records, and disposed of in accordance with the Air Force Records 


Disposition Schedule (RDS) located in the Air Force Records Information Management System 


(AFRIMS). 
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Chapter 1 


COMPREHENSIVE AIRMAN FITNESS (CAF) 


1.1.  Program Purpose.  CAF is a holistic approach to develop over-arching Airman fitness and 


resilience.  “Airman” collectively refers to military, civilian, and family members.  CAF includes 


fitness in mental, physical, social, and spiritual domains and is not a stand-alone program or 


specified training class; instead, CAF is a cultural shift in how we view and maintain fitness in a 


more comprehensive manner and enables Airmen to hold each other accountable against Air 


Force Core Values.  CAF provides an integrated framework that encompasses many cross-


functional education and training efforts, activities, programs, and other equities that play a 


contributory role in sustaining a fit, resilient, and ready force.  Leaders and individuals 


throughout the force must understand, promote, and support CAF. 


1.2.  Definitions.  Terms used in this Instruction are defined in Attachment 1. 


1.3.  Policy.  CAF equips Airmen with the tools and skills required to continually assess and 


adjust, or calibrate, to their environment by allowing them to maintain the necessary balance of 


cognitive skill, physical endurance, emotional stamina, and spiritual well-being needed to 


execute our central mission—to fly, fight and win in air, space and cyberspace.  Leaders and 


supervisors will: 


1.3.1.  Continue to develop Airmen and families, ensuring they are prepared mentally, 


physically, socially, and spiritually to carry out their missions. 


1.3.2.  Instill CAF principles to increase performance of individuals, supervisors, leaders, and 


teams addressing life issues and accomplishing the mission. 


1.3.3.  Monitor and manage the status of the Air Force’s fitness and well-being at multiple 


levels through the use of established metrics and measurement factors. 


1.4.  Strategy.  CAF strategy focuses on strengthening fitness, resilience, and readiness in 


Airmen, families, communities, and organizations through education, resilience building 


activities, and wellness support programs. 


1.4.1.  CAF is a strength based approach that emphasizes what fit people/organizations do to 


foster balanced fitness and teaches adaptive skills that promote comprehensive fitness and 


optimal performance. 


1.4.2.  Resilience training and education address the spectrum of foundational life skills and 


competencies to meet an Airman’s needs at the right time. 


1.4.3.  CAF incorporates the Wingman concept as a core element essential to building fit, 


resilient, and ready Airmen by dedicating time to focus on individual and unit wellness, and 


fostering a culture of Airmen taking care of Airmen. 


1.4.4.  CAF provides tools for leaders to successfully create a culture of comprehensive 


fitness and optimize performance at work, home and in the community in consideration of 


the unique challenges that a military lifestyle presents. 


1.4.5.  CAF encourages early self-help seeking behaviors and eliminating and/or reducing 


stigma associated with seeking help through appropriate agencies. 
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1.4.6.  CAF lines of effort are coordinated and integrated through the Community Action 


Information Board (CAIB) / Integrated Delivery System (IDS). 


1.5.  CAF Framework.  The CAF framework consists of four domains:  mental, physical, social, 


and spiritual fitness; these four domains provide a methodology for understanding, maintaining, 


and assessing the fitness of Airmen and their families (Attachment 2, Table A2.1). 
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Chapter 2 


RESPONSIBILITIES 


2.1.  The Deputy Chief of Staff for Manpower, Personnel and Services (HQ 


USAF/A1).  AF/A1 is the primary Headquarters Air Force (HAF) Focal Point (FP) for activities 


related to this Instruction to include establishing CAF policy. 


2.1.1.  The Director of Services, Headquarters Air Force (AF/A1S).  Provides CAF program 


management and develops/implements CAF policy to include objectives, resource advocacy, 


and oversight of the CAF strategies and standardization across the Air Force. 


2.1.1.1.  Provides technical guidance on CAF and approves implementation of training 


and education, initiatives, programs, and distribution of products. 


2.1.1.2.  Provides policy oversight and/or development of the CAF Resilience Framework 


and all CAF training curriculums. 


2.1.1.3.  Serves as Functional Area Manager (FAM) for Deployment Transition Center 


(DTC) Unit Type Code (UTC) and coordinates on nominated mission sets received from 


Component Commands for DTC attendance. 


2.1.1.3.1.  A DTC augments existing AF redeployment and post-deployment 


programs by providing critical reintegration and decompression time to meet the 


needs of Airmen regularly exposed to significant risk of death in direct combat or 


regularly exposed to traumatic events. 


2.1.1.3.2.  A DTC is not a Mental Health Treatment Center and will not be used to 


duplicate existing programs. 


2.1.1.3.3.  DTC’s are integrated into redeployment processing and established IAW 


the AFPC/DPF maintained Deployment Transition Center (DTC) Concept of 


Operations (CONOPS). 


2.1.1.4.  Develops care-provider specific functional resilience training for mortuary 


affairs personnel. 


2.1.2.  The Air Force Personnel Center, Directorate of Airman and Family Care 


(AFPC/DPF). 


2.1.2.1.  Develops and distributes operational CAF guidance to MAJCOMs/installations. 


2.1.2.2.  Develops CAF annual refresher/developmental training requirements for 


installation Community Support Coordinators (CSC). 


2.1.2.3.  Maintains CAF material/information on the AF Portal and a CAF SharePoint. 


2.1.2.4.  Develops processes/methods of measurement for effectiveness for First Term 


Airmen Center (FTAC) and unit-level CAF training. 


2.1.2.5.  Develops and maintains the Community Support Coordinator (CSC) Desktop 


Operating Guide for Comprehensive Airman Fitness (CAF). 


2.1.2.6.  Maintains and coordinates changes to the Deployment Transition Center (DTC) 


Concept of Operations (CONOPS). 
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2.1.2.7.  Manages Master Resilience Trainer Course (MRTC) and Master Resilience 


Facilitator Course (MRFC) quotas based on need and available funding. 


2.1.2.8.  Provides and manages content for web-based Leadership and Airmen’s CAF 


Toolkit. 


2.1.2.9.  Serves as MAJCOM functional OPR for DTCs and pilot unit for the DTCXX 


UTC, to include Deployment Transition Center (DTC) curriculum. 


2.1.2.10.  Establishes requirements with the Directorate of Air Expeditionary Force 


Operations (AFPC/DPW) to serve as the Manpower and Equipment Force Packaging 


(MEFPAK) Responsible Agency (MRA) for the DTCXX UTC. 


2.2.  The Surgeon General (HQ USAF/SG). 


2.2.1.  AF/SG is the HAF FP for healthcare policies, clinical practice guidelines, related 


procedures, and standards governing Air Force healthcare programs for the medical 


community support of CAF. 


2.2.2.  The AF/SG determines need, develops, and provides oversight of functional specific 


resilience training related to psychological health and mental fitness; participates in 


identification and sourcing of DTC rotational staff requirements; coordinates on mission sets 


nominated from functional components for DTC attendance. 


2.3.  HQ Air Education and Training Command (AETC).  AETC, in coordination with 


AF/A1, will ensure CAF overarching concepts (basic facts of human relations to include the 


importance of leadership/character and the warrior role, cultural sensitivity, diversity, 


discrimination policy, and information on suicide prevention and sexual assault prevention and 


response, as well as resilience skills development) are included in curriculum relevant to each 


level of accession and professional military education (PME) source. 


2.4.  Major Command (MAJCOM) and Organizations above Wing Level. 


2.4.1.  Provides guidance and support to Community Support Coordinators (CSC) located on 


active duty installations.  ANG will provide guidance and support to the CAIB/IDS wing 


POCs. 


2.4.2.  Coordinates MRTC/MRFC attendance for Master Resilience Trainer (MRT)/Master 


Resilience Facilitator (MRF) selectees. 


2.4.3.  Coordinates topics and timeliness while providing oversight for active duty 


semiannual and ARC annual Wingman Days. 


2.4.4.  MAJCOMs supporting DTC operations will provide facility, space and support, and 


identify resource requirements. 


2.5.  Commander Air Force Forces (COMAFFOR). 


2.5.1.  Establishes a DTC by tasking UTC DTCXX, Deployment Transition Center and 


associated augmentation UTCs, when needed to support decompression and reintegration of 


forces engaged in prolonged combat and regularly exposed to high risk of death or persistent 


exposure to trauma. 


2.5.2.  Identify new/revalidate current mission sets requiring DTC attendance, as needed, 


with deployed commanders, functional communities, and AFFOR A1 and SG. 
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2.6.  Installation Level. 


2.6.1.  Commanders at all levels are responsible for establishing and executing CAF in 


compliance with this instruction. (T-1). 


2.6.2.  The installation commander, or equivalent, ensures CAF efforts, activities, and 


emphasis for Airmen and families are implemented locally. 


2.6.2.1.  Ensures unit Key Spouses (Key Volunteer for the ANG) are appointed/trained 


and helps inform families about CAF concepts and available resources. 


2.6.2.2.  Ensures CAF education is included as part of local professional development 


opportunities.  Note:  at a minimum, to ensure frontline supervisors are proficient with 


resiliency skillsets, Staff-Sergeant selectees will be provided CAF education at the 


installation prior to attending Airman Leadership School until CAF is fully integrated 


into PME curriculum.  Not required for ARC. 


2.6.2.3.  Identify issues impacting units’ ability to provide organized, trained, and 


equipped forces and use the CAF framework to enhance and/or refine current fitness 


programs. (T-1). 


2.6.2.4.  Identify Master Resilience Trainers (MRT) and Resilience Training Assistants 


(RTA) as required to meet unit needs; MRT and RTA roles are an additional duty. (T-2). 


Note:  Key Spouse (Key Volunteer for the ANG) appointees may be used as RTAs for assigned 


unit spouses. 


2.6.2.5.  Determine topics for Wingman Day based on the needs of the installation and/or 


unit. (T-2). 


2.6.3.  Community Support Coordinator (CSC). CSCs are the installation’s CAF specialist 


and facilitator and also serve as the CAIB Executive Director, IDS Chair, and the local 


Caring for People Coordinator.  Note: Not applicable for AFR.  Not applicable to ANG.   For 


installations without CSCs, this will be the responsibility of the IDS Chair and/or the CAIB 


Executive Director. 


2.6.3.1.  Reports to the WG/CC, CV, or equivalent; Office symbol CVB.  (T-3). 


2.6.3.2.  Coordinates and integrates installation CAF lines of activity and promotes cross-


organizational communication and collaboration to synchronize efforts.  (T-1). 


2.6.3.3.  Provides guidance to the installation commander, and IDS members on a wide 


range of quality of life issues and resilience.  (T-2). 


2.6.3.4.  Consults with appropriate functional agencies to develop recommended 


solutions to individual, family, community resilience and individual readiness.  (T-2). 


2.6.3.5.  Provides oversight for resilience training with unit training managers (UTM) and 


coordinates training efforts of MRTs and RTAs.  (T-2). 


2.6.3.6.  Ensures qualified MRTs are available/scheduled for First Term Airman Center 


(FTAC) resilience training.  (T-3). FTAC not applicable for the ANG, unless an associate 


wing. 


2.6.3.7.  Completes the MRT course and CAIB/IDS annual training.  (T-3). 
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2.6.3.8.  Executes installation CAF IAW the AFPC/DPF Community Support 


Coordinator (CSC) Desktop Operating Guide for Comprehensive Airman Fitness (CAF) 


and MAJCOM supplemental guidance where applicable.(T-2). 


2.6.4.  Master Resilience Trainer (MRT).  Preferred, but optional for the ANG. 


2.6.4.1.  Completes the MRT course.  (T-2). 


2.6.4.2.  Provides FTAC resilience training, Individual Resilience Skills Training (IRST) 


and offers resilience training for units and family members as requested.  (T-2).  FTAC 


not applicable for AFR.  FTAC not applicable for ANG. 


2.6.4.3.  Coordinates and schedules resilience training through the CSC.  (T-3).  


Completed through the CAIB/IDS for ANG. Not applicable for AFR. 


2.6.4.4.  Uses data collection tools provided to collect and report evaluation data during 


all training.  (T-3). 


2.6.4.5.  Conducts train-the-trainer courses for installation RTAs.  (T-2). 


2.6.5.  Resilience Training Assistant (RTA). 


2.6.5.1.  Must complete RTA training and ensure training is tracked locally.  (T-3). 


2.6.5.2.  Assist installation MRTs in delivering unit resilience training. 


2.6.5.3.  Deliver small group training, normally not to exceed 10 participants and more 


than one skill in any one session. 
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Chapter 3 


EDUCATION AND TRAINING 


3.1.  CAF Education and Training.  Provides the tools to build and sustain a culture of 


comprehensively fit Airmen and families.  CAF education and training impacts every aspect of 


Air Force life at various levels and may be delivered through multiple methods. 


3.1.1.  Foundational Training.  Provides basic foundational training on CAF and resilience 


principles in accession training for enlisted members and officers.  Content will cover basic 


CAF concepts and resilience skills that are desired for the Total Force. 


3.1.2.  Base/Unit Level Training.  Addresses everyday stressors through local training.  It 


includes the resilience skills that enable our Airmen, civilians, and family members to 


optimize performance of their day to day duties and responsibilities.  Unit level training is 


often included in resilience building activities. 


3.1.2.1.  IRST.  IRST is based on the MRT course curriculum and consists of ten two-


hour modules of instruction that represent ten core resilience skills. 


3.1.2.1.1.  Each active duty Airman must complete four hours of IRST per calendar 


year and may be conducted in conjunction with or independently of Wingman Days 


and/or other CAF or resilience activities.  Note:  AFR/ANG Airmen may voluntarily 


participate in IRST and will, at a minimum, receive IRST familiarization in 


conjunction with Wingman Day activities.  (T-3). 


3.1.2.1.2.  IRST is conducted at the installation-level by a MRT or RTA. (T-3). 


3.1.2.1.3.  UTMs will track active duty unit member IRST completion in ADLS using 


the codes specified in the AFPC/DPF Community Support Coordinator (CSC) 


Desktop Operating Guide for Comprehensive Airman Fitness (CAF). ANG UTMs 


will complete and track in ADLS. 


3.1.2.1.4.  Commanders determine when and how the training is conducted and may 


tailor which MRT course modules are presented based on training needs and local 


needs. 


3.1.2.1.5.  Key Spouses (Key Volunteer for the ANG) trained as RTAs will only use 


AF/A1S approved curriculum for assigned unit spouse resilience training. 


3.1.2.2.  FTAC Resilience Training (FTACRT).  FTACRT is designed for Airmen at their 


first duty station and is an eight hour block of resilience training included in the FTAC 


curriculum.  Not applicable for AFR.  Not applicable for ANG. 


3.1.2.2.1.  FTACRT is delivered by a certified MRT.  (T-3). 


3.1.2.2.2.  FTACRT builds on foundational resilience principles and skills introduced 


during accessions training. 


3.1.2.3.  Wingman Day. 


3.1.2.3.1.  All Regular Air Force units will conduct a minimum of two Wingman 


Days per calendar year. (T-2). 
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3.1.2.3.2.  AFR and ANG units will conduct a minimum of one Wingman Day per 


calendar year. (T-2). 


3.1.2.3.3.  The AF IDS will provide periodic updates to existing and new Wingman 


Day topics and materials through the AF Portal or other electronic means. 


3.1.2.3.4.  Wingman Day activities will emphasize informational awareness, 


accountability, team-building, and communication skills for selected topics. 


3.1.3.  Developmental Education.  CAF constructs and desired strategic outcomes will be 


included in all levels of PME; initial supervisory/leader levels will provide sufficient scope 


of material to provide frontline supervisors a working knowledge of CAF principles and how 


they relate to leading and taking care of Airmen.  CAF developmental education will align 


with the career path of an Airman, resulting in a graduated increase in the level of 


understanding and knowledge over the career.  CAF information will also be included in 


Commander courses, Executive Group development, and senior spouse orientations. 


3.1.4.  MRT Course.  In depth academic instruction designed to produce subject matter 


experts in core resilience skills across the four domains of fitness: mental, physical, social, 


and spiritual.  Students are taught Air Force platform instructor delivery skills and are 


formally evaluated on their ability to execute and facilitate resilience training.  Upon course 


completion, members will be certified as Master Resilience Trainers. 


3.1.5.  Master Resilience Facilitators (MRF) Course.  MRF course is a two-day course that 


provides a more in-depth understanding of CAF concepts, resilience skills, core research, and 


facilitation skills.  MRFs assist the primary instructor of MRT courses by serving as small 


group facilitators and evaluators. 


3.1.6.  RTA Training.  RTA training is a three day resilience training course delivered locally 


by an MRT designed to produce additional local resources to assist instruction of resilience 


skills. 
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Chapter 4 


METRICS AND INDICATORS 


4.1.  Metrics and Indicators. 


4.1.1.  CAF metrics/indicators derived from defined measures and self-reported data 


provided in community-based Air Force surveys will be used to provide commanders a view 


of the comprehensive fitness of an organization. 


4.1.2.  The AF CAIB will determine relevant measures and data for reporting purposes for 


AF-wide CAF status and issues data call instructions through the AF IDS. 


 


GORDON O. TANNER, SES, USAF 


Principal Deputy Assistant Secretary of the Air 


Force (Manpower & Reserve Affairs) 
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Attachment 1 
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Abbreviations and Acronyms 


ADLS—Advanced Distributed Learning System 


AFMAN—Air Force Manual 


AFPC—Air Force Personnel Center 


AFPC/DPW—Directorate of Air Expeditionary Force Operations 


AFPD—Air Force Policy Directive 


AFR—Air Force Reserve 


ANG—Air National Guard 


ART—Airman Resilience Training 


CAF—Comprehensive Airman Fitness 


CAIB—Community Action Information Board 


CJCSI—Chairman of the Joint Chiefs of Staff Instruction 


CSC—Community Support Coordinator 


COMAFFOR—Commander, Air Force Forces 


DoD—Department of Defense 


DTC—Deployment Transition Center 


FAM—Functional Area Manager 


FOA—Field Operating Agency 


FTAC—First Term Airman Center 
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FTACRT—First Term Airman Center Resilience Training 


IAW—In Accordance With 


IDS—Integrated Delivery System 


IRST—Individual Resilience Skills Training 


MAJCOM—Major Command 


MEFPAK—Manpower and Equipment Force Packaging 


MRA—MEFPAK Responsible Agency 


MRF—Master Resilience Facilitators 


MRT—Master Resilience Trainers 


NGB/A1—Directorate of Manpower, Personnel, and Services, National Guard Bureau 


RTA—Resilience Training Assistants 


SRI—Support and Resilience Inventory 


UCA—Unit Climate Assessment 


USC—United States Code 


UTC—Unit Type Code 


UTM—Unit Training Manager 


Terms  


Commander, Air Force Forces (COMAFFOR)—The single Air Force commander of an Air 


Force Service component assigned or attached to a Joint Forces Command at the unified 


combatant command, sub-unified combatant command, or joint task force (JTF) level. 


Comprehensive Airman Fitness (CAF)—A holistic approach to fitness that includes fitness in 


the mental, physical, social, and spiritual domains.  In practical application, CAF provides an 


integrated framework that encompasses and integrates many cross functional education/training 


efforts, activities, and programs that contribute to mental, physical, social, and spiritual fitness. 


Domain—A sphere of knowledge, influence, or activity. 


Fitness—The relationship between one's behaviors and attitudes and their positive or negative 


health outcomes that results in a state of complete mental, physical, social, and spiritual well-


being and not merely the absence of disease or infirmity. 


Manpower and Equipment Force Packaging (MEFPAK)—MEFPAK is the process for 


developing and describing standard, predefined manpower and equipment force capabilities and 


determining the deployment characteristics of these capabilities.  These standard descriptions of 


the units and elements are used for wartime, contingency, and force planning to all levels of 


command. 


Master Resilience Trainer (MRT)—An individual trained and certified by the Resilience 


training process to deliver Resilience training. 
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MEFPAK Responsible Agency (MRA)—The MRA is an organization designated by a HAF 


FAM to develop and maintain detailed data on a UTC for use throughout the Air Force. 


Pilot Unit—A pilot unit is responsible for developing and maintaining standard manpower and 


or logistics detail for each UTC for which it has been assigned responsibility. Each and every 


UTC that has been approved and registered in the MEFPAK will have a Pilot Unit assigned. 


Resilience—The ability to withstand, recover, and grow in the face of stressors and changing 


demands. 


Unit Type Code (UTC)—A potential capability focused on accomplishment of a specific 


mission that the military service provides. It can consist of manpower force element only, 


equipment only, or both manpower and equipment. 


Well-being—The state of being happy, healthy, or prosperous. 


Wellness—A multidimensional state of being describing the existence of positive physical, 


mental, social, and spiritual fitness in an individual as exemplified by quality of life and a sense 


of well-being. 


Wingman Concept—A culture of Airmen taking care of Airmen whether in uniform or not. 


Wingman—A term used to describe one individual looking out for another, anticipating 


difficulties and responding to maintain the welfare of a fellow Wingman.  The wingman's role is 


to add an element of mutual support that aids situational awareness and decision making, 


increasing the ability to successfully prevent or resolve difficulties. 
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Attachment 2 


CAF DOMAINS AND LINES OF EFFORT 


Table A2.1.  CAF Domains. 


A 


 


Domain 


B 


Tenets 


Mental Fitness - The 


ability to effectively cope 


with unique mental 


stressors and challenges.  


Awareness - Self-awareness is broadly defined as the self-


descriptions a person ascribes to oneself that influence one’s 


actual behavior, motivation to initiate or disrupt activities, and 


feelings about oneself.  Individuals must also have situational 


awareness, or knowledge of what is going on around them for 


accurately interpreting and attending to appropriate cues in 


the environment. 


Adaptability - Ease of adapting to changes associated with 


military life, including flexible roles within the family. 


Decision Making – Thoughts, attitudes, and behaviors used 


for evaluating and choosing courses of action to solve a 


problem or reach a goal and include problem solving, goal 


setting adaptive thinking and intuitive thinking.  Decision 


making factors include problem solving, goal setting, adaptive 


thinking, and intuitive thinking. 


Positive Thinking - Information processing, applying 


knowledge, and changing preferences through restructuring, 


positive reframing, making sense out of a situation, flexibility, 


reappraisal, refocusing, having positive outcome expectations, 


a positive outlook, and psychological preparation. 


Physical Fitness - The 


ability to adopt and sustain 


healthy behaviors needed 


to enhance health and well-


being. 


Endurance - The body’s ability to continually accomplish the 


same task in a repetitive fashion. 


Recovery - Practices that restore energy and counterbalance 


stress that can offset adverse mood and deteriorating 


performance. 


Nutrition - The provision and consumption of food in 


quantities, quality, and proportions sufficient to promote 


optimal physical performance and to protect against disease 


and/or injury. 


Strength - Ability to generate force and power, thus lowering 


the relative work required to complete desired objectives. 


Social Fitness - The ability 


to engage in healthy social 


networks that promote 


overall well-being and 


optimal performance. 


Communication - The exchange of thoughts, opinions, or 


information, including problem-solving and relationship 


management. 


Connectedness - The quality and number of connections with 


other people in the community; includes connections with a 


place or people of that place; aspects include commitment, 
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structure, roles, responsibility, and communication. 


Social Support - Perceiving that comfort is available from 


(and can be provided to) others, including emotional, tangible, 


instrumental, informational, and spiritual support. 


Teamwork - Work coordination among team members, 


including flexibility. 


Spiritual Fitness - The 


ability to adhere to beliefs, 


principles, or values 


needed to persevere and 


prevail in accomplishing 


missions. 


Core Values - Principles that guide an organization's or a 


person’s internal conduct as well as its relationship with the 


external world. 


Perseverance - Steady persistence in a course of action, a 


purpose, a state, etc., especially in spite of difficulties, 


obstacles, or discouragement.  


Perspective - How one views situations, facts, etc. and judges 


their relative importance. 


Purpose - The reason for which one exists.  
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CHAMP is a Uniformed Services University (USU) and joint 
service effort that focuses on the health and performance of the 
Warfighter. We are a joint medical and health resource for the 
Department of Defense for education, basic and clinical research, 
and a clinical expertise in the area of military unique human 
performance optimization. Visit us at www.champ.usuhs.mil for 
more information. 
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Samueli Institute, a 501(c)(3) non-profit scientific
research organization, investigates healing processes 
and their application in promoting health and welln
preventing illness and treating disease. The Institute is


one of an elite group of premier organizations in the nation with a track record in complementary 
and integrative medicine, healing relationships and military medical research. For more 
information, visit us at www.samueliinstitute.org. 


 


 


The Institute for Alternative Futures (IAF) is a nonprofit research 
and educational organization founded in 1977 by Clement Bezold, 
Alvin Toffler and James Dator.  IAF helps organizations monitor 
trends, explore future possibilities and create the futures they 
prefer.  IAF draws on a robust selection of futures methodologies, 
such as environmental scans, forecasts, scenarios, visioning and its 


own "aspirational futures" technique.  Past clients include the World Health Organization, the 
Department of Health and Human Services, the Environmental Protection Agency, as well as a 
wide range of corporate clients through its for-profit subsidiary, Alternative Futures Associates 
(AFA).  For more information, write to futurist@altfutures.com or call us at (703) 684-5880. 
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CONFERENCE BACKGROUND 
Responding to the creation of a wide variety of programs to address the fitness of U.S. military 
personnel, Chairman of the Joint Chiefs of Staff ADM Mike Mullen tasked the Uniformed 
Services University (USU) Consortium for Health and Military Performance (CHAMP) to define 
“Total Fitness” and to identify metrics that can be used to measure it.  CHAMP engaged the 
Samueli Institute to organize a conference that would bring together military and civilian experts 
from a variety of fields, as well as personnel from the line, to develop a definition and the 
associated metrics.   The Samueli Institute engaged the Institute for Alternative Futures (IAF) to 
design and help facilitate the conference, Total Fitness for the 21st Century, which was held at 
the USU on December 6-9, 2009.  This report summarizes the conference findings. 


INTRODUCTION 
What you carry into war is not all on your back.  It is in your mind, your spirit, and in your 
family.  The challenges of our current wars are tremendous and on-going.  We are going to have 
to attend to the capability gaps – to build both our internal and external capacities.  Even the 
tough are affected.  You can’t put armor around the psyche or the heart. You have to build its 
resilience. That requires a total approach to the whole person and community.  


With these words, Dr. Wayne Jonas of the Samueli Institute charged participants at the Total 
Fitness in the 21st Century conference at the Uniformed Services University of the Health 
Sciences (USU) to define “Total Fitness” and to identify the metrics that would help unit 
commanders as well as individuals set the right conditions to promote fitness. 


Several themes emerged throughout the discussion during the four days of the conference.  First, 
it was readily apparent that Total Fitness extends beyond the warrior.  As Chairman of the Joint 
Chiefs of Staff ADM Mike Mullen told participants, “The impacts of the wars have been on 
families and this is a fundamental readiness issue.”  The health of military members’ families 
plays an integral role in the force’s ability to accomplish its mission and must be incorporated 
into any definition of Total Fitness. 


Second, the metrics of Total Fitness should measure positive as well as negative outcomes. Just 
as health is much more than absence of disease, Total Fitness extends beyond the mere absence 
of physical, mental, or spiritual injury to include factors such as physical well being, diet, 
spirituality, friendships, acclimation to environment, etc. – all factors that promote optimal 
performance and resilience before, during, and after deployment. Measures should show 
movement toward Total Fitness rather than just a reduction in the many problems exposed by 
today’s wars.  


Third, the Total Fitness of the force is inextricably linked to the Total Fitness of the society from 
which they are drawn and to which they will return.  In an era when only 17% of American 
young people meet the fitness standards to join the military, U.S. national security depends on 
the ability of the U.S. armed forces to “lead from the front” on the issue of Total Fitness – for the 
force, their families, and society.  As CPT Dennis “D.J.” Skelton told participants, “When we go 
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back to hometown America, we can strengthen the communities from what we have learned in 
the military.”  ADM Mullen reiterated this point, saying, “Part of Total Fitness is readiness to 
move out into society and be a wonderful citizen.” 


Fourth, the conference emphasized the importance of leadership in achieving Total Fitness. As 
ADM Mullen told participants, “Leaders have to find paths for people to move on.”  Total 
Fitness represents a vital path, marked by opportunity as well as challenge for military leaders.  
The path begins with the definition of Total Fitness along with initial tools to measure progress 
toward this fitness.  Military leaders will have to commit to stay on this path to reach the 
improvements needed throughout the military and the country. 


DEFINITION OF TOTAL FITNESS 
The conference defined Total Fitness as: 


A state in which the individual, family and organization can sustain optimal well-being and 
performance under all conditions. 


Total Fitness is manifest by three characteristics: health, resilience and optimal performance.  


a) Health is defined as: 


A state of complete physical, mental, social, and spiritual well-being and not merely the absence 
of disease or infirmity. 


b) Resilience is defined as: 


The resources to withstand, recover and/or grow in the face of stressors and changing demands. 


c) Human Performance Optimization (HPO) is defined as: 


The process of applying knowledge, skills and emerging technologies to improve and preserve 
the capabilities of military members, families and organizations to execute essential tasks. 


The domains of Total Fitness are physical fitness, psychological fitness, behavioral fitness, 
medical fitness, environmental fitness, nutritional fitness, spiritual fitness, and social fitness.  
The conference produced the following graphic (Fig. 1) to communicate this expanded definition, 
with an incomplete list of illustrative components listed inside the octagon for each domain. 


In thinking about these domains we have asked three questions.  First, how should the domain be 
defined and what are the key components?  Second, what metrics would tell us whether or not 
we are improving the fitness of the force in each of these domains?  Third, given the military’s 
immediate needs, what suitable metrics are already available and could be leveraged over the 
short-term.  The following sections address these three questions for each domain. 


 







 


Fig. 1 – The Eight Domains of Total Fitness 


A total of 70 individuals, from all services and 
areas of expertise were divided into eight 
working groups. These groups met during the 
three days of the conference to work on 
defining, describing the components and 
identifying the current metrics available for 
measuring and tracking total fitness in the 
individual, family, community and 
organization. The following is a summary of 
what those working groups produced.  


FITNESS DOMAINS 


Physical Fitness 
Definition: 


Physical fitness is: 


The ability to physically accomplish all aspects of the mission while remaining healthy 
and uninjured.   


The components of physical fitness are: 


• Strength and Power. Strength is the ability to create force and power is the ability to 
generate force quickly over distance. 


• Endurance is the body’s ability to accomplish a task over and over again.   


• Mobility is the ability to move the body in space with the precision and speed necessary 
to negotiate an obstacle  


• Flexibility is the capacity of a muscle or joint to achieve optimal range of motion 


Metrics: 


 Current available metrics include fitness tests, injuries, and profile data.  Most fitness 
tests primarily evaluate strength and endurance.  However, most military tasks require mobility, 
especially in the Army and Marine Corps, yet the only service to test mobility is the Marine 
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Corps.  Unfortunately, most service members train solely for the events on the fitness test due to 
scores being linked to promotions.  Current physical training primarily consists of distance 
running, push ups, pull ups, and sit ups.  When the test does not complement the physical tasks 
required by the mission, service members are training ineffectively for mission accomplishment.  
A physical fitness test that does not evaluate and simulate the physical demands of the mission 
degrades not just fitness assessment but the entire physical training program. Fitness tests should 
reflect required mission tasks so service members will train for the mission. Currently in the 
Army, APFT scores are reported as an average across the unit.  It would be better to report a unit 
percent pass rate based upon the number of Soldiers who passed the APFT/Total number of 
Soldiers available to take the APFT.   


 Suggested testing metrics would include a fitness test that reflects mission tasks and 
would incentivize service members to train correctly for mission oriented physical fitness.  All 
fitness tests should include mobility.  The current generic Service fitness test could be continued 
once a year and a second more mission oriented test could be given during the second half of the 
year, similar to the Marine Corps.  A possible list of events that would include three components 
is listed below.  The test could be given as individual events or combined to form a test similar to 
the Marine’s Combat Fitness Test.   


 1)  Illinois Agility Test tests agility by having the subject run through a pattern of cones. 


 2) Medicine Ball Push tests explosive power by having the subject push a medicine ball 
forward from a seated position while measuring the distance thrown. 


 3) Broad Jump tests lower body mobility and strength by measuring the farthest jump. 


 4) Pull Ups/Flexed Arm Hang test upper body endurance.  


 5) Front Squat Repetitions test strength and endurance and have been shown to predict 
road march performance and box lifting performance. 


6) Functional Movement Screen has shown to identify NFL players who are prone to 
injuries.  It is currently being tested in the military, and if valid and reliable in this 
population, it should be used.  Those scoring low on this screen could be given additional 
training/therapy. 


 Currently, data collected on profile incidence is very haphazard and maintained at unit 
level only.  What is collected and whether or not it is collected at all depends on the unit.  Unit 
deployability is collected through MEDPROS. Unfortunately this is rarely accurate until right 
before deployment. The true number of non-deployable Soldiers is not known until temporary 
profiles are added (usually just before deployment).  It would be ideal to have a unit percent 
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profile rate (number of Soldiers on profile over total number of Soldiers).  Commanders could 
track trends and look for potential causes if specific mechanisms of injury were tracked as well.  
Create a standard DoD wide injury surveillance system supported by the chain of command.  
Currently, it is impossible to get accurate injury data.  Injury data must be specially requested 
and is limited to what is captured by AHLTA.  Not all providers use AHLTA, especially those at 
aid stations and not all providers use standardized coding correctly. A standard injury 
surveillance system would allow injury trends to be identified and corrected early.  This 
surveillance system should include at a minimum: 


  i. Mechanism of Injury 


  ii. Body Part Injured 


  iii. Deployable Go/No Go 


Psychological Fitness 


Definition 


Psychological fitness is: 


The integration and optimization of mental, emotional, and behavioral abilities along 
with capacities to enhance performance and resilience. 
 


The components of psychological fitness are: 
 


• Mental – the way people think and process information (e.g. flexibility, attention control, 
self-efficacy, self-confidence, mastery, engagement, cognitive agility), 


• Emotional – the way people feel about themselves, others and their environment (e.g. 
composure, optimism, sense of humor, hope, love, perseverance, self- regulation), and 


• Behavioral – the way people act in response to their thoughts and emotions (e.g. coping, 
positive emotions, mastery, behavioral regulation, altruism, knowledge, humor, mental 
processes and agility). 


 
Outcomes and benefits of psychological fitness include: 
 


• Knowledge 
• Connectedness and engagement 
• Self-regulation and composure 
• Coping 
• Positive emotions and humor 
• Mental processes and agility 
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• Mastery 
• Confidence 


Metrics 


The evidence base for metrics of psychological fitness is limited and variable.  The relevant 
fitness factors are organized under general headings of mental, emotional, and behavior, but 
many key components span two or more of these headings.  The following metrics address 
psychological fitness: 


Outcome category  Outcome Variable Sample metrics 


Performance Individual job 
performance 


Annual performance appraisals, OJT 
records, rates of people completing 
PME/GME 


Performance Individual task 
performance 


Scores on written and practical tests, 360 
surveys, customer feedback, Cognitive 
adaptability scale, combat cuing 


Performance and 
Resilience 


Exercise and sleep Actigraph, Epworth sleepiness scale 


Performance Team/organizational 
job performance 


Organizations inspections (e.g., compliance), 
unit surveys (e.g., climate), 


Performance Team task performance Evaluation of team coordination and 
maneuvering in simulated performance 
scenarios 


Performance and 
Resilience 


Unit cohesion and 
morale 


Cohesion assessments (e.g., MHAT), 
Behavioral needs assessments, DRRI, ask 
WRAIR about measures 


Performance Ethical decision 
making 


Ethical beliefs and behaviors (e.g., MHAT), 
AF culture survey 


Performance and 
Resilience 


Team/organizational 
safety mishap rates 


Civilian lost day rate, PMV fatality rate, 
motorcycle fatalities, Four wheel PMV 
fatalities, class ‘A’ mishap rates, safety 
center data 


Performance and 
Resilience 


Organizational 
Citizenship behavior 


CFC participation rates, Status of Forces 
survey, rates of humanitarian medals granted 
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Resilience Individual and 
aggregate health and 
functioning  


Metrics from health promotion programs, 


RTD rates for MH patients, PDHA, 
PDHRA, waivers and profiles, non-
battlefield injuries, Shirom-Melamed 
Burnout measure, CES-D, PTSD Checklist-
Military version, health care utilization rates, 


Fordyce Happiness Scale, non-battlefield 
injury rates, waivers, profiles, diagnoses 


Resilience Unit/enterprise health Rates of participation in health promotion 
programs 


Resilience Enhanced recovery –
individual and 
aggregate 


% of  SM who do not have 
PTSD/depression/suicide 


Unit Resilience Unit antecedents to 
protective and risky 
behaviors 


Unit risk inventory (URI) 


Resilience Individual risk 
behaviors 


Alcohol related incidents, indiscipline rates 


Resilience Retention Early separations, decision to re-enlist, status 
of the forces survey 


Resilience Family functioning Family support surveys, family maltreatment 
rates, divorce rates 


Individual, unit and 
family well-being 


Well-being Work life well-being scale 


The following recommendations are for thinking about metrics of psychological fitness: 


1.  In choosing metrics, it is important to differentiate between ultimate outcomes and 
intermediate outcomes.  Ultimate outcomes are the impact on performance and function.  
Intermediate outcomes are the changes in psychological fitness domains (e.g., coping) that will 
lead to ultimate outcomes (indicators of improved performance and resilience).   


2.  Consider the use of a survey tool for assessing Total Fitness, perhaps similar to the Global 
Assessment Tool used by the Comprehensive Soldier Fitness program.  Whenever possible, 
leverage pre-existing data sources and use innovative approaches to take advantage of easily 
available data rather than adding another survey. 
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3.  The military needs a comprehensive approach to assessing outcomes and protective/risk 
factors.  One suggestion would be to revise the PHA to evaluate Total Fitness; it could become a 
Total Fitness Assessment (TFA). 


4.  Focus on integrating databases, as in the Millennium and CHPPM approaches to integrating 
data from personnel, PDHRA, and operational databases.   This is especially important to avoid 
potentially misleading interpretations when looking at single metrics that could be informed by 
other related metrics. 


Behavioral Fitness 


Definition 


Behavioral fitness is: 


The relationship between one’s behavior and their positive and negative outcomes. 
 
The components of the behavioral domain are: 
 


• Substance abuse 
o Tobacco 
o Alcohol 
o Prescription and OTC meds misuse; illicit drug use 


• Risk mitigation 
o Seat belts 
o Helmet use 
o Driving/road rage 
o Cell phone use texting/talking 
o Recreational activities and sports safety 
o Hearing conservation 
o Safety glasses 


• Hygiene – field and personal 
o Field hygiene 
o Hand washing 
o Cough etiquette 
o Sexual hygiene – e.g., condom use 
o Sleep hygiene – e.g., 7-9 hours, sleep required for peak performance 


 
The outcomes and benefits of behavioral fitness include improved performance as well as the 
reduction of healthcare costs and lost duty time due to injury or infection. 


Metrics 
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Metrics for risk mitigation could include percentage seatbelt use and helmet use over the last 
month, or percentage use of hearing and sight protection.  Other metrics could measure the 
outcomes of poor behavior, such as percentage accidents, MS injury, Emergency Room reports, 
and sick call attendance related to accidents. 


Metrics for substance abuse could include the rates of non tobacco use, rates of non binge 
drinking, and other measures of responsible or irresponsible use of substances.  Data sources for 
these metrics could include Reduce, SHRB, risk reduction data, RHA, PDHA/PDHRAs, safety 
data, and command surveys. 


Metrics for hygiene could include rates of communicable diseases, which could be drawn from 
hospital data.  This group also discussed the importance of sexual behavior as a subset of risky 
behavior, which could also be measured through rates of sexually transmitted diseases.  Many 
conference participants pointed to the linkages between relationships and sexual behavior and 
such outcomes as depression and suicide, particularly in the case of young warriors. 


In the domain of behavioral fitness, participants saw leadership as particularly important to 
improved fitness.  Many pointed to the prominence of drinking in military culture – as in social 
outings for military members and in the “make-up drinking” that some members do after 
returning from deployment – and suggested that the military culture itself would have to change 
significantly if these risky behaviors are to be reduced.  Leaders can guide their troops by 
modeling responsible drinking. 


The challenge in this domain is to find metrics that measure the positive fitness the military 
would like to encourage.  For example, the group suggested counting the number of non-smokers, 
the number who are not drinking, or who are not binge drinking.  Such benchmarks would be 
helpful to a commander in assessing the behavioral fitness of his unit. 


Medical Fitness 


Definition 


Medical fitness is: 


A condition of mental and physical well-being as determined by medical metrics, that 
establishes prerequisites for individual mission accomplishment and worldwide 
deployability. 


There are two components of Medical Fitness: 


• Medical Readiness 
• Physiological Readiness 
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The outcome of having a medically fit force is a low likelihood of non-combat/DNBI medical 
evacuation. 


Metrics 


The existing metrics for medical fitness include DNA, dental, anthrax and immunizations, 
hearing, vision readiness, Periodic Health Assessments (PHA), and others as tracked by service-
specific information management systems.  These metrics could be improved by creating one 
standard for all services.  This is becoming particularly important to commanders of joint 
commands, who currently need to use a variety of different systems to assess the health of their 
personnel, even when the data and metrics do exist.  Such a system, if accessible by medics and 
by the line, would allow all services and component commanders (COCOMs) to easily add and 
track medical indicators and to identify real-time changes in individual and collective high-risk 
behaviors that can require interventions. 


The minimum standard in such as system would be a Department of Defense definition of Fully 
Medical Ready (FMR).  This metric would ensure a high likelihood of maintaining a state of 
health that will allow mission accomplishment and worldwide deployability, and a low 
likelihood of being medically evacuated for DNBI.  The group identified the following, but not 
exclusive, list of the components of being Fully Medical Ready: immunizations, HIV, DNA 
testing, PHA, dental, medical non-deployable conditions (including pregnancy), and Pro Mask 
inserts. 


Metrics such as the AUDIT C for alcohol screening, rates of Alcohol Related Incidents (e.g., 
DUI/DWI, assaults, sexual assaults), and rates of tobacco use (captured in PHAs and AHLTA) 
would capture the contributions of some behaviors to medical fitness.  In the case of tobacco use, 
these contributions include higher morbidity and mortality from H1N1, decreased cardiovascular 
fitness, slower wound healing, and reduced night vision.  A Body-Mass Index (BMI) would also 
provide a metric for medical fitness at the individual and aggregate levels. 


Women’s health could be measured through routine PAP screening as per USPSTF (to include 
Chlamydia), routine MMG screenings as per USPSTF, clinical breast exam, clinical bimanual 
pelvic exam, contraceptive counseling, unplanned/unintended pregnancy counseling, STI 
counseling, and compliance with post-partum pregnancy PT guidance. 


Sleep is also an important aspect of medical fitness, as it provides improved cognitive 
performance, improved judgment, reduced accidents, reduced obesity, inflammation, and 
cardiovascular disease, improved resilience, and more rapid recovery from Traumatic Brain 
Injury (TBI), behavioral health problems, and injury and illness.  Sleep could be measured 
through self-reporting, or through the addition of a sleep instrument such as PSQI or the Epworth 
Scale to the PHA, PDHA, and PDHRA. 


Physiologic readiness, which the group also discussed as a component of medical fitness, could 
be measured by the completion of adaptive training within an appropriate period of time prior to 
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mission execution.  Another relevant metric would be the completion and implementation of 
pharmacologic measures designed to mitigate physiologic risk associated with the operational 
requirements.  Other physiologic indicators could be identified for cardiovascular risk, pre-
diabetic risk, environmental intolerance risk, and behavioral health risk. 


Environmental Fitness 


Definition 


Environmental fitness is: 


The ability of our warriors to perform their duties well in any environment, and, 
withstand the multiple stressors of deployment and war. 


There are three adaptations that can be considered under environmental fitness.  They are 
acclimatization to a particular temperature, altitude, etc., acquired tolerance that builds up 
while the person is exposed to a certain environmental stress, and cross-tolerance – that is, when 
adaptation can be induced without prior exposure to the environmental stress of concern. 


Metrics 


The environments in which wars are fought – most frequently outside – are central to the 
consideration of fitness for combat.  To combat the environmental stresses that occur during 
wars, we have two sets of tools: biomedical and mission-related.  Biomedical methods include 
nutrition, acclimation, and hydration, whereas mission-related methods include the clothing and 
equipment our soldiers wear and use. 


As defined above, three adaptations that occur when a warrior is deployed to an adverse 
environment: acclimation, acquired tolerance, and cross-tolerance.  Existing metrics of 
acclimation include functional outcomes and exposure dosage, both of which can be measured in 
a general sense.  However, there are no metrics for acquired tolerance and cross-tolerance.  
Potential future metrics of acclimation could include dosage monitors and status algorithms that 
could calculate a warrior’s risk level automatically.  Metrics of acquired tolerance may benefit 
from biomarkers in the “-omics” fields – e.g., genomics, proteomics – that would track with the 
level of tolerance a warrior has acquired for a given environmental stress. 


One metric that would significantly contribute to evaluating environmental fitness is having each 
Warfighter acknowledge their individual limits.  In the highly competitive culture of the military, 
those who want to get promoted may downplay symptoms and put themselves and others at 
greater risk.  A measurement of environmental fitness would have to address this in order to 
capture accurate data that could be useful to individuals and to the force. 
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Nutritional Fitness 


Definition 


Nutritional fitness is: 


Appropriate nutrient intake to fuel immediate bioenergetic needs, support adaptation and 
healing processes, and protect against disease. 


The components of nutritional fitness are: 


• Dietary quality 
o Nutrition composition of foods – e.g., dietary standard of adequate micro- and 


macro-nutrients 
o Food preparation impact 
o Soldier/consumer acceptability – e.g., presentation and variety 
o Minimize barriers to successful fueling, such as time requirements 
o Appropriate for the operational environment – e.g., can you consume it in a 


moving vehicle? 
• Specific nutritional requirements – Daily fluid and energy requirements depend on 


an individual warrior’s body mass, the amount of work performed, load-bearing 
requirements, distance traveled and the environment in which the work is performed. 


• Healthy choices for fueling – Healthy food (fuel) choices reflect individual dietary 
practices, personal nutrition knowledge, and the effectiveness of educational 
materials and/or programs that are designed to sustain and protect the warfighter. 


Metrics 


Research has already demonstrated what type of diet is required for nutritional fitness.  The 
challenge in this domain is changing behavior and culture.  This behavioral change could come 
through two means – top-down requirements for better eating to support improved well-being 
and performance, or individual decisions to maintain a healthy diet.  Both of these approaches 
raise challenges – first, there are limits to what you can mandate and prohibit, even for a military 
population, and second, it is difficult for individuals to maintain a healthy diet in an environment 
dominated by unhealthy options.  Thus, the optimal metrics are those that quantify the 
availability of healthy options (some of which already exist and are discussed below) and those 
that measure the commander’s effectiveness in changing individual behavior. 


Some tools already exist for monitoring the components of nutritional fitness at the unit level, 
such as the CHOW and DINE surveys used in the Navy and Air Force, respectively.  One simple 
metric would be whether or not a unit or facility is utilizing these tools.  This would confirm for 
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commanders that the opportunity for nutritional fitness is available and that the eating 
environment promotes personal and social well-being. 


Another metric for commanders would be the capability of food services to meet the specific 
energy and nutritional requirements of unit activities.  For example, the H.E.A.L.T.H. website 
offers computer algorithms for determining requirements and a list of “best practices,” as well as 
a checklist of what needs to be addressed for nutritional readiness.  Evaluating compliance with 
these “best practices” would provide commanders with an assessment of the unit’s access to 
mission-specific nutrition.  Individuals could also apply these “best practices” to improve their 
own performance. 


Another metric that could be implemented relatively quickly is a brief questionnaire taken by the 
individual that would help the commander assess the eating behavior of the unit.  This could also 
be incorporated into a DoD enterprise-level survey of military health behavior that includes 
nutritional questions.  This would provide a gross assessment of the force’s nutritional readiness 
and help identify problems that should be addressed to improve performance and reduce DoD 
healthcare costs. 


Spiritual Fitness  


Definition 


Spiritual fitness is: 


The development of positive and helpful beliefs, practices and connecting expressions of 
the human spirit. 


“Human spirit” refers to the essential core of the individual, the deepest part of the self, 
and includes the essential capacities for autonomy, self-awareness, and creativity, as well 
as the ability to love and be loved and to appreciate beauty and language. 


The components of spirituality are: 
 


• Cognitive beliefs and thoughts – e.g. forgiveness, mercy, and thankfulness 
• Behavioral actions and practices – e.g. prayer and meditation, worship, study of 


inspirational writings, charity, altruism, and service 
• Relational connection to others and to the transcendent – e.g. secular and religious 


community, divinity, humanity, self, service, branch, and unit 


Metrics 


Although the terms “spirituality,” “religiosity,” and “spiritual fitness” can provoke long and 
often heated arguments among any population, there is strong evidence that spiritual fitness, as 
defined above, plays a key role in Total Fitness.  As ADM Mullen told the conference 
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participants, the chaplains know more about how the force is doing than anybody else.  
Capturing spirituality’s contribution to Total Fitness is essential to optimizing the well-being and 
performance of warriors. 


The first of two areas where spiritual fitness is vital is moral injury and trauma, where spiritual 
practices can play a key role in recovery.  Some relevant metrics include: 


• EEQ subscales and sense of coherence questionnaire – the EEQ has been validated, but 
not in the military 


• A burnout assessment such as the Shirom-Melamed Burnout Measure 
• The military version PTSD checklist 
• Professional QoL 
• Dimensions of Self Concept Form W (DOSC-W) job stress subscale. 
• Connor-Davidson Resiliency Scale – this has been evaluated in the military and proven to 


be useful. 
• PSS for perceived stress 
• The PDHA or PDHRA could also be useful here. 


These metrics could measure practices that have the potential not only to bring members back to 
the baseline but to bring them to peak performance, with benefits for productivity and 
performance, effective coping, retention, general health status, and individual and unit fitness. 


The second area where spiritual fitness is particularly important is preparedness for severe 
disability or death.  This seems to be a key indicator of spiritual fitness, but is not routinely 
addressed during pre-deployment preparations.  One possible means for filling this gap is the 
Deployment Risk and Resiliency Inventory (DRRI) Section C (“Training and Deployment 
Preparation”), which contains a Sense of Preparedness Scale that is designed to assess the extent 
to which an individual perceives that he or she was adequately prepared for deployment.  
Although the DRRI has not yet been validated as a clinical instrument, it may prove useful as a 
pre-deployment assessment for preparedness for severe disability and death. 


Beyond these two areas, spiritually- and ethically-driven engagement is more generally 
important to overall health, unit cohesion, leadership, and the modeling of a spiritual lifestyle.  
To approach spirituality more generally, an appropriate metric may be the Spiritual Attitudes 
Inventory (SAI).  This inventory provides for an inner personal support and evaluation list, 
including an assessment of the degree of isolation. 


A variety of measures could capture the negative outcomes that could have been mitigated by 
greater spiritual fitness, such as suicides, separations due to misconduct, absenteeism, etc.  
However, with these metrics it is difficult to isolate the effect of spirituality.  Positive indicators 
with the same limitation include metrics of unit cohesion, job satisfaction, productivity, 
“presenteeism,” and volunteerism and service behaviors. 
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Social Fitness 


Definition 


Social fitness is: 


The existence of healthy social networks in the unit, family, and society that support 
optimal performance and well-being. 


There are two identified components of social fitness for the military: 


Task cohesion – the shared commitment among members to achieving a goal that requires the 
collective efforts of the group – e.g., clearly stated goals, sense of purpose, reaffirmation, 
feedback and synchronization 


Social cohesion – the nature and quality of the emotional bonds of friendship, liking, caring, and 
closeness among group members – e.g., morale, interpersonal attraction, social interactions, 
community connectivity 


Metrics 


Some existing metrics would be modified to capture selected aspects of social fitness.  A Group 
Environment Questionnaire (GEQ) could be incorporated as a metric of task cohesion and social 
cohesion.  The questionnaire consists of 18 items with 4 subscales: individual attraction to the 
group (task), individual attraction to the group (social), and group integration (one for task and 
one for social).  This questionnaire has been used and validated. 


Many of the existing surveys to assess social fitness were developed for self-improvement, and 
may not be immediately convertible into metrics for use by unit commanders.  For example, the 
Global Assessment Tool used by the Comprehensive Soldier Fitness (CSF) program has a social 
component, but the purpose of this program is the self-improvement of the individual member 
and no information is passed on to unit commanders.  Similarly, BUMED has developed a 
“stress thermometer” that members, their spouses, and their children can use to assess their own 
stress levels and to initiate conversations on stress and stress management.  Conversely, 
Command Climate Surveys are conducted to evaluate a unit commander, and thus have their 
own political aspects that may reduce their value for measuring social fitness. 


Much of the military’s research on social fitness has focused on task cohesion and social 
cohesion of units.  While these concepts are important – particularly from the standpoint of 
improving team performance – they are battlefield-based and do not extend through time.  Social 
fitness is important for the entire deployment cycle, not just for the battle.  For example, some 
participants highlighted the difficulties faced by Individual Augmentees (IAs) who attach for a 
period of time to a combat unit of another service. A Navy person may have difficulty 
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integrating themselves into a group of Army Warfighters.  Other participants discussed the 
rapidity with which an individual soldier may find himself pulled away from his unit and pushed 
back into society without the benefit of integrating and sustaining the social relationships forged 
in combat. 


Families and Communities 


Measuring social fitness outside the areas of task cohesion and social cohesion is difficult, but 
first the Integration Team and then ADM Mullen made clear that families must be included in 
Total Fitness.  Both families and communities will need to be recognized components of social 
fitness with metrics that address their well-being. This provides a challenge to military thought 
leaders.  If it is important to measure what we want, for example, why are measures of divorce, 
domestic violence, and criminality the way to assess social fitness in the military community?  
Are there measures that envision the desired end-state – e.g., what would a socially fit unit or 
community look like? 


One metric might be the success of military families. Family success could be measured by the 
extent to which the next generation is thriving along the dimensions of Total Fitness.  For 
example, one metric might be the percentage of children from military families who meet the 
fitness requirements to join the military when they come of age.  At present, that measure stands 
at 17% for society as a whole.  Do children of military families lead or lag society as a whole? 


Other potential themes to explore when developing metrics of social fitness are listed below: 


Several participants evoked the concept of “self-actualization.”  If military members are self-
actualizing – in particular through their social relationships – then how would we measure that? 


Some participants proposed other metrics of social fitness, such as how many gazebos a 
commander has put in an area (for soldiers to congregate), how many picnics or barbecues they 
have spontaneously, and how effectively soldiers are brought together through sport.   


• Measures of social fitness must also evaluate the effectiveness of the leadership – e.g., 
whom you trust in the organization, to whom do you go for leadership and counsel.  
Network analysis could be done to assess these dimensions. 


Are there ways to measure the positive “symptoms” of good social fitness – e.g., the support felt 
by an individual member during pre-deployment, deployment, and post-deployment? 


What militaries, countries, organizations, etc. are doing well when it comes to social fitness?  
Are there tools or metrics that they are using that could be adapted to the U.S. military? 


Although these initial metrics may describe some aspects of social fitness, metrics that provide 
hard data for unit commanders are not available.  More work must be done to define what a 
socially fit unit, base, community, service, or society might look like before adequate measures 
can be developed. 
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Conversations that took place during the conference may help describe what a healthy 
community looks like, and how social fitness could be measured.  Sociologists such as Pierre 
Bourdieu, James Coleman, and others use the term “social capital” to describe the networks and 
relationships within a society or community that can be applied toward particular objectives.  
Although social capital does not explicitly refer to such objectives as resilience, health, or 
performance, it does constitute a “bank account” from which individuals and groups may draw 
as required – e.g., to assist in recovery from injury or trauma. Social capital represents a potential 
component for the development of social fitness. 


But how could social capital be measured?  If social capital refers to the capacity of a community 
to build networks and relationships, perhaps it is best measured by the density of interactions, or 
the “social flux density,” within that community.  One would also want to consider the diversity 
of interactions – that is, do people interact across barriers of race, gender, generation, etc.?  As 
with “network mapping” within organizations to identify how different relationships yield 
influence or support, a measurement of social flux density could indicate the health of the 
community., Jane Jacobs illustrates this in her highly influential work The Death and Life of 
Great American Cities, whereto the number of people looking out on to the street was used as an 
indicator of a neighborhood’s health and safety. 


Technology may offer a method for measuring social flux density through the use of 
radiofrequency IDs, or RFIDs, which are already used in many forms of identification.  With a 
suitable sensor system in place, this technology could measure the rate at which members of a 
community interact with one another and identify the healthy and unhealthy pathways along 
which members travel. 


In opening of the conference, Dr. Wayne Jonas of the Samueli Institute used the following 
graphic to show complexity of the healthy molecular pathways within a living organism (Figure 
2).  Imagine this graphic depicting a military installation rather than an individual, with the red 
and green lines representing pathways people move on base.  The pathways may be identified as 
supporting fitness domains, such as the roads connecting the barracks to the chaplain’s office, or 
the dining facility to the athletic fields. Unhealthy pathways might be identified, such as the 
roads between the barracks and the liquor store, or between fast-food outlets and the athletic 
fields.  An RFID-based sensor system could, even without identifying specific individuals, 
provide base commanders an indicator of the social flux density and the overall fitness across all 
eight domains of his base and its personnel.  It would also generate ideas for strengthening the 
healthy pathways (e.g., co-locating clinics, nutritionists, gymnasiums, chaplains, and other 
services in a “Total Fitness Mall,” a concept that appealed to many participants) and weakening 
unhealthy pathways (e.g., closing fast-food outlets or moving the liquor store away to a distant 
base location).  Although this is just an example of a particular measurement approach, it can 
help include community as a component of social fitness, and connect community and family to 
Total Fitness. 







1Figure 2 – Network in Fat from Animal Model of T2DM  
1 Jonas, W. (2009). Getting to total fitness [PowerPoint Slides]. Retrieved 
from: http://www.usuhs.mil/mem/chdefiningtotalfitness.html.  
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1 Jonas, W. (2009). Getting to total fitness [PowerPoint Slides]. Retrieved 
from: http://www.usuhs.mil/mem/chdefiningtotalfitness.h .  
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GAPS AND BARRIERS 


The gaps between the military’s performance in each domain and the optimal level for Total 
Fitness and the barriers which might impede improvement in each domain are relatively 
consistent.  The means to address the gaps and barriers are summarized below. 


There need to be conceptual frameworks with logic models is needed to provide unity of effort 
while respecting service-specific culture. Operational definitions, a common lexicon, and 
common metrics of fitness will be required..  Integration between services and within services 
(e.g., those focused on suicide prevention, substance abuse prevention, health promotion) will be 
essential to reduce redundancy and leverage complementary efforts.  Issues unique to the Guard 
and Reserve also deserve full attention. 


The CJCSI can provide a list of enterprise-wide general competencies and guidelines for services 
to develop their own service-, unit-, mission-, and specialty-specific competencies. 


There is a limited ability to measure full-range external and internal resources and their role in 
performance, health promotion and prevention outcomes.  Some participants recommended 
scanning emerging public health and economic burden analysis models to improve the military’s 
social modeling capabilities in order to evaluate return on investment.   


One key barrier cited by several groups was the culture change required around the new 
paradigm of Total Fitness.  This culture change will demand leadership understanding and 
promotion of Total Fitness, resource allocation for Total Fitness, and line leadership support in 
the form of strategic communications, since the group believed Total Fitness will be much less 
successful if it is seen as a medical program.  These strategic communications should emphasize 
the value of Total Fitness for the individual service member and for the line commands, and 
should counteract any potential misconceptions about the costs of a Total Fitness approach. 


The military also needs to create incentives to adapt Total Fitness lifestyles, philosophies, and 
practices.  Organizationally an award to recognize exceptionally “totally fit” commands could be 
created, and accountability measures through all levels of the chain of command could be 
instituted.  The medical system would consider MEPRS codes and business plans as valid 
activities for providers.  Individuals would have set aside time during the duty day for activities 
related to Total Fitness.  Other incentives may need to be created for families and teams. 


The healthcare delivery philosophy and practices must also migrate from a focus on illness and 
disease (“illness response system) to a focus on wellness and Total Fitness.  This suggests a 
change in metrics (e.g., RVUs) and changes in education and training.  Also, unit commanders 
need to be educated on what they should do when given information regarding the needs of their 
units in these fitness domains. 
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Within the specific domains, groups cited the need for better assessments and metrics.  Examples 
include a baseline sleep assessment, new ways to measure environmental adaptations to and the 
development of wearable sensors to track health-related indicators and activities. 


Several groups also cited that for leadership must serve a large role in promoting Total Fitness.  
For example, one significant barrier to nutritional fitness across DoD is the unconstrained 
availability of unhealthy choices and dining facilities. Furthermore, because nutritional 
knowledge is generally low and dining facilities operate under contract rather than under DoD 
leadership, this unconstrained availability translates into poor nutritional choices by the service 
member. 


The need for leadership is also seen in the domain of spiritual fitness.  Leaders are often silent on 
spiritual issues because of the diversity of beliefs.  No formal process exists for caregiver 
collaboration in areas of training and intervention, where spiritual fitness could make the largest 
contribution.  Also, these formal processes may be hindered by a lack of appreciation for 
plurality and diversity, particularly among younger personnel – junior chaplains included. 
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RECOMMENDATIONS 


Individual recommendations based on their previous work or based on learning during the 
conference speak to the caliber and commitment of the experts who participated in this 
conference, as shown below: 


• Set a goal for developing a Total Fitness Assessment (TFA) of individual and family 
fitness that provides feedback or a plan for the service member, their family and 
contributes to a dashboard that gives the unit commander an accurate picture of his unit’s 
Total Fitness.  Specifically: 


o Within 12 months, replace PHA, PPHA, and PDHRA. 


o Within 24 months, develop a individual and leader’s dashboard – a total fitness 
index. 


o Within 36 months, develop an integrated structure for delivering individual, 
family and unit fitness plans. 


• Establish a Total Fitness Program and Outcome Evaluation Center or process that can 
evaluate fitness programs across the DoD, and provide rapid feedback to commanders on 
their safety, effectiveness and comparative value. 


• Develop a fully integrated a model of psychological strengths in which the unique 
strengths of each person can be recognized and developed, including the barrel-chested 
athletes who take the hill and the thick-glassed geeks who drive UAVS and track budgets. 


• Recognize the linkages between the different domains.  For example, rather than placing 
sleep in one box, recognize that it belongs in several domains and should be approached 
on that basis.  Total Fitness must be multi-disciplinary and reach across silos. 


• Create a Total Fitness Command that is a Joint command.  This Total Fitness Command 
would keep resources and initiatives current and would ensure that best practices are 
disseminated out to the field.  In the interim, someone will need to drive the effort 
forward.  OSD/NA could be considered for this role. 


• Create a Total Fitness “Mall” – e.g., co-located existing agencies to support each other.  
These could include gymnasium, nutritionist, chaplain, CMH, social worked, childcare 
center, etc. 


• Ensure that Total Fitness focuses on performance and readiness, not just health. To do 
this, it needs to be a command, not medical, responsibility.  


• Develop a tool that measures Total Fitness in a way that is useful to all levels of 
command – not just for O-6 and above or the medical community.  Provide a tool to help 
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an E-6 understand and make informed decisions about the readiness and fitness of his 
platoon. 


• To succeed, Total Fitness will require buy-in and commitment from the top leadership, as 
well as a willingness to drive the culture changes that will be required.  Commanders will 
need a push from the top to implement it. 


• Prior to deployment, mandate that members and their families attend a facilitated 
discussion of the real possibility of death, dismemberment, mental illness, and moral 
injury and trauma.  This discussion could be facilitated by a chaplain or similar 
professional and could include veterans and their family members who have experienced 
these things. 


• Conduct an annual CJCS evaluation of instruction that collectively measures the Total 
Fitness of the community in aggregate. 


• Market! Market! Market!  Employ Madison Ave PR/Marketing effort to get buy-in from 
junior leaders, young soldiers, family members (e.g., the ones who never show up at unit 
events), reserve, and guard. 


• Keep it simple, measurable, feasible. Use the latest information technology to assist in 
this effort.  


• See what our international partners are doing. 


• Consider how to provide better group fitness options that target the whole family and 
provide better education opportunities.  It would be a good idea to make “deployed 
spouses” fitness groups.  Fort Drum has a wonderful childcare program (free) at the gym 
so spouses can better take care of themselves. 


• Total Fitness should be transformed into a leadership-driven, fully resourced “lifestyle 
management program” for the most critical components of our military, service members 
and their families. 


• Do not worry about being politically correct or doing what you think the majority of 
people will accept.  Create a program that is spiritually enlightened and right.  Include 
spirit in the true sense of the word.  This program must consider the spouse and family. 


• One of the new concepts utilized in corporate environments is that of behavior and 
wellness coaching.  Many corporate executives and managers are using coaches to set 
goals and develop themselves in areas of physical, emotional and spiritual fitness to 
achieve balance, reduce stress, and build life skills.  The concept may have a place in the 
military.  A coach could serve as a mentor and/or facilitator in integrating wellness and a 
focal point for these areas of well-being. 
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CONCLUSION 
I’ve seen young soldiers self-actualizing because they grew up in abusive families but are now 
learning how to set boundaries. 


With these words, USUHS Senior Enlisted Member HMCM Clinton Garrett grounded Total 
Fitness in the experience of the young soldier, sailor, airman, or marine who is entering a new 
phase of development.  But these words may also hint at a larger vision for Total Fitness – that 
by setting the boundaries of Total Fitness and its domains, the military family has through this 
effort taken an important step in becoming what it wants to be.  The four themes that emerged 
during the conference chart a path toward this vision, which can be seen by taking one of the 
domains – nutritional fitness—as an example of what the military can do.  This domain is where 
the military could most quickly demonstrate its commitment to a new framework of Total Fitness.  
The required knowledge already exists; all that is required is a culture change. 


The first theme is the importance of the family for Total Fitness.  In the nutritional domain, we 
can envision healthy families where children eat nutritious foods that develop their cognitive, 
emotional, spiritual, and social abilities in order to better support their service member – and 
perhaps to one day serve their country. 


The second theme is to measure the positive, not just the negative.  While we can certainly 
measure obesity in children, we can also count the young Americans who do meet the physical 
requirements to join the military, and this eligibility is linked to values of patriotism and service 
that resonate throughout society. 


The third theme is that the Total Fitness of the military is inextricably linked to the Total Fitness 
of the society they serve.  Perhaps no other domain drives home this point as well as nutritional 
fitness.  Unless the U.S. addresses its problems with obesity and poor nutrition, the military will 
likely continue to face difficulties in recruitment and training.  When military members “move 
out into society and become…wonderful citizen[s]” by showing that nutritional fitness makes for 
a better life, then the leadership of the services will continue long past today’s wars. 


This fourth theme of leadership can be demonstrated convincingly through nutritional fitness.  
Even as commanders decry the poor shape of their troops, the opportunity is ripe to provide the 
knowledge and discipline required for military members and communities to make better dietary 
decisions.  As in the other domains, leadership is required to drive the culture change for 
nutritional fitness. 


Total Fitness for the 21st Century marks a first step for the future.  The metrics can measure 
progress and with a clear vision of Total Fitness better metrics can be developed and refined over 
time.  The path charted in the conference for Total Fitness can lead to greater performance, well-
being, and security for our military and our country. 
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Appendix A: Participant List 
Organized by group participation in the working groups sessions: 


 


Behavioral Fitness LCDR Richard Schobitz, USN 
Dr. Elmer Wayne Combs 
Dr. Robert Bray 
Dr. Edward J. Zambraski 
Col Jose Rodriguez-Vazquez, USAF 
LTC Dan "Trey" Mosley, USA 
COL Jeffrey E. Short, USA  


Integration Group Dr. Stephen Frost 
BG Colleen McGuire, USA 
Dr. Caron Shake 
Dr. Wayne Jonas 
COL Francis G. O'Connor, USA 
BG Michael Rounds, USA 
COL Christian R. Macedonia, USA 
Dianna Purvis 
Dr. Patricia Deuster 
 


Medical Fitness CAPT Kurt A. Henry, USN 
CAPT Richard J. Westphal, USN 
COL Ray Watters, USA 
COL Karen K. O'Brien, USA 
COL James G. Jolissaint , USA 
LTC Shawn F. Kane , USA 
BG Stephen N.  Xenakis, USA (Ret.) 
COL Beverly Land, USA 


Nutritional Fitness  
CAPT Mark Stephens, USN 
LTC Sandra Keelin, USA 
Dr. Roy M. Vigneulle 
COL Stephen Craig, USA 
Dr. Scott Montain 
Dr. Steven H. Bullock 
COL Robert Saum, USA 
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Physical Fitness Col Brian Reamy, USAF 
Deborah Jolissaint  
MAJ Vancil B. McNulty, USA 
CPT Tanja Roy, USA 
Dr. Stefan H. Constable 
COL Barbara Springer, USA 
LtCol Joseph Shusko, USMC (Ret) 
Dr. Michael Sawka  
Jean Anderson 
Nancy Saum 


Psychological Fitness COL Stephen Bowles, USA 
Dr. Jennifer Piver-Renna 
MAJ Todd Yosick, USA 
Dr. Mark Bates 
Terri Tanielian 
CDR Meena Vythilingam, USPHS  
LTC Greg Burbelo, USA 
LTC Edward Brusher, USA 
CAPT Edward Simmer, USN 
Lt Col William "Chuck" Isler, USAF 
Dr. Glenn R. Schiraldi  
Dr. David T. Fautua 


Social Fitness COL Nicole Keesee, USA 
LTC Blain Walker, USA 
Dr. Jon Hammermeister 
Tyson Thomson 
Dr. Kimberly Firth 
CPT Paul Lester, USA 
Dr. Ian coulter 


Spiritual Fitness Dr. William P. Nash 
CDR John Van Dickens, USN 
Chaplain (COL) O. Wayne Boyd, USA 
Chaplain (COL) Michael Dugal, USA 
Evette Pinder 
Dr. Jeffrey Rhodes 
Matthew Fritts, M.P.H. 
Dr. David Hufford 
Chaplain (CAPT) Mark Steiner, USN 
Chaplain (CAPT) Mark Smith, USN 
Chaplain (Lt Col) Mark Campbell, USAF 
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Chaplain (CDR) Bradley J. H. Thom, USN 
Chaplain (Col) Jerry Pitts, USAF 
Chaplain Leon Page 


Plenary Admiral Mike Mullen, Chairman of the Joint Chiefs of Staff  
RADM David Smith, USN 
BG Rhonda Cornum, USA 
CPT Dennis "DJ" Skelton, USA 
Jonathan Peck 
Dr. Larry W. Laughlin 
COL Elspeth Ritchie, USA  
Dr. David Hufford 
CAPT Truman Sharp, USN 
Maj Anthony Beutler, USAF 
Dr. Adam Russell 
Carolyn Craig 
Joan Walter 
Cindy Crawford 
Eric Meade 
Jerusha Haasenritter 
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Squadron Officer School (SOS) LESSON PLAN 


P-5200 The Officer and Military Law:  Understanding the UCMJ 


31 DEC 14 


LESSON LINKAGE 


This lesson is designed to provide supervisors and leaders a basic understanding of military law 
necessary to maintain good order and discipline.  The purpose of the exercise embedded in the 
lesson allows students to explore a range of actions in response to disciplinary infractions.  The 
lesson supports and is supported by concepts learned in the Core Values and Airmanship lesson, 
as well as the Ethics lesson.  Students will analyze case studies then discuss each member’s 
views on military justice, the use of legal actions as a quality force management tool, and their 
reasons for recommending a particular course of action.   


LESSON OBJECTIVES 


• Comprehend the disciplinary actions available to the commander.  (CESG 1.1)


• Comprehend when and how to use disciplinary actions as a commander.  (CESG 3.2)


• Analyze disciplinary infractions to determine the most appropriate course of action.  (ICL
D2a-d)


• Apply responsible and effective use of disciplinary actions as a supervisor.  (ICL D2a-e,
G1a-c)


• Apply military law concepts in the deployed environment.  (ICL C1a, H1a-b, H2a-c)


LESSON OUTLINE 


Main Point 1:  Discipline Tools.  


This point addresses the first two objectives:  1) Comprehend the disciplinary actions available to 
the commander; and 2) Comprehend how and when to use disciplinary actions as a commander.  
Supervisors and commanders have tools available to ensure the good order and discipline of a 
unit is maintained and that infractions are dealt with at the appropriate level.  Understanding 
these tools is an important step in your growth as a leader in the profession of arms. 


Main Point 2:  You and the UCMJ (Case Study #1, Scenarios A and B). 


This segment of the lesson explores disciplinary decision making and considerations affecting 
utilization of various discipline tools.  Understanding how and when to use disciplinary tools is 
essential to achieving corrective behavior.  Students will analyze scenarios and discuss proposals 
for appropriate action.   
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Main Point 3:  The Law Down Range (Case Study #2, Scenario C).  


This portion of the lesson examines the application of military law “down range” in the deployed 
environment (fourth objective).  Military law does not remain in garrison when a member 
deploys.  Understanding the applications of military law in the deployed environment is 
imperative to ensure accountability and good order and discipline.   


READINGS AND RATIONALE 


Attachment 1: The Military Justice System - A Summary.  READ:  pp. 1-3.  RATIONALE: 
Article 15, court-martial, and discharge actions are key tools for the commander to 
maintain good order and discipline.  The summary of these topics in this reading opens 
the door for students to understand these tools as their assignments require them to 
administer greater levels of supervision and command of junior Airmen. 


Attachment 2: Case Study Scenarios.  READ:  pp. 1-3.  RATIONALE:  Sample case study 
scenarios where the concepts of military law are discussed in realistic circumstances. 


Attachment 3: Frequently Asked Questions.  READ:  pp.  1-2.  RATIONALE:  These questions 
and responses concerning military law and that will aid students in the discussion of the 
case studies and in their understanding of military law in their careers. 


SUGGESTED ADDITIONAL READING 


The Military Commander and the Law,  Maxwell AFB, AL:  The Judge Advocate General’s 
School, 2014.  READ:  chapters 2, 3, 4, 5, and pages 695-697 of chapter 17.  
RATIONALE:  The chapters recommended here provide greater detail on the topics 
covered in the assigned readings as well as additional topics that pertain to the case 
studies.  Chapter 2 is titled “Quality Force Management” and covers administrative 
actions, unfavorable information files, control rosters, demotions, selective reenlistment, 
reflecting poor conduct in performance reports, and promotion propriety actions 
concerning officers and enlisted.  These topics comprise a large portion of command / 
supervisory actions below the level of nonjudicial punishment and courts-martial.  
Chapter 3, “Nonjudicial Punishment Under Article 15,” covers a range of topics on the 
administration, suspension, and force management issues associated with nonjudicial 
punishment.  Chapter 4, “Administrative Separation from the Air Force,” covers the 
considerations and general procedures for the involuntary separation of a member from 
the Air Force and the impact on certain benefits.  Chapter 5 is “Criminal and Military 
Justice,” addresses jurisdiction and other important aspects of the administration of 
military justice and how they intersect with civilian criminal justice. The assigned portion 
of Chapter 17 covers foreign criminal jurisdiction when U.S. forces are deployed or 
stationed overseas.  These chapters comprise only a small portion of the Military 
Commander and the Law but they are among the most common actions visible in day-to-
day operations at all levels of supervision and command.   
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CONTACT HOURS: 1+25 hour.  Guided discussion and exercise  


ASSESSMENT 


• Direct.
• Observation by JAG instructor during case study exercises.


PROGRAM OUTCOME LINKAGE 


2. Make decisions that reflect the Air Force Core Values and the shared values of the
Profession of Arms.
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P-5200 Attachment # 1 (STUDENT HANDOUT) 
THE MILITARY JUSTICE SYSTEM: A SUMMARY 


The purpose of this paper is to introduce the military justice system and to outline basic punitive 
and adverse administrative actions.  Air Force officers must understand how, why, and when to 
discipline.  However, commanders don’t have to make these crucial decisions alone.  This paper 
also briefly describes how Staff Judge Advocates (SJAs) and the legal office support 
commanders. 


Commanders and SJAs must protect the rights of military members by considering all 
alternatives and choosing those that will best correct the problem and prevent its recurrence.  
Alternatives (described below) range from adverse administrative actions to punitive actions.  
Adverse administrative actions include the Unfavorable Information File (UIF), counseling, and 
the Control Roster.  Punitive actions include judicial and non-judicial punishment. 


Adverse administrative actions are recorded in Unfavorable Information Files (UIFs).    Some 
events create mandatory UIF entries, such as Control Roster entry, court-martial convictions, 
entrance into drug and alcohol rehabilitation programs, most civil court convictions and most 
Article 15s.  Other entries are made at the commander’s discretion, including Letters of 
Reprimand, Article 15s where punishment can be completed within one month, and other 
derogatory data.  Whenever a commander makes a discretionary entry, he/she must notify the 
member in writing and give the member a chance to make a written rebuttal, which also becomes 
part of the UIF.  Enlisted and officer performance reports should reflect substandard performance 
and conduct.  Certain types of negative comments or ratings require that the member receive a 
notice and an opportunity to respond.  Evaluations with negative comments and ratings are called 
a “referral” report.  Failure to refer the OPR/EPR may create evidentiary problems (no 
documentation) for involuntary separations or criminal proceedings.  If an officer or enlisted 
member does not meet standards  (for example, an act of misconduct or failure to pass a physical 
fitness test), the supervisor has justification to refer the performance report.  When referral 
evaluations are written, supervisors should have documentation supporting substandard behavior. 


Commanders use counseling for a wide variety of problems.  Counseling may be oral or written.  
AF Form 174, Record of Individual Counseling, may be used for annotating counseling 
information.  The purpose of counseling is to correct potential or existing problems.  An 
admonishment is more severe than a written or oral counseling, but less severe than a reprimand.  
Reprimands (used by commanders, supervisors, and other superiors) can be oral or written, to 
correct deviations from acceptable standards of performance or behavior.  This action is 
administrative in nature.  The individual must be given an opportunity to respond to a written 
reprimand. 


The Control Roster is intended to create a period of close supervision after an individual’s 
conduct or performance falls below AF standards.  The Control Roster is not a substitute for 
punitive or other administrative action.  The Control Roster consists of a single 6-month 
observation period.  It is most appropriate for individuals with referral EPRs, financial 
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irresponsibility, repeated failures to meet weight standards, alcohol abuse resulting in 
substandard performance, declining duty performance, and some forms of misconduct.  During 
the time a Control Roster is in effect, the individual is ineligible for promotion.  It is a mandatory 
entry in the UIF. 


Commanders may decide that adverse administrative actions aren’t enough, and opt to punish 
instead.  When deciding whether and how to discipline subordinates, AF officers must 
understand the legal requirements and standards of disciplinary options, and should consider the 
potential impact to the individual and the unit (in terms of morale and mission accomplishment) 
posed by these options.  So, in all cases, commanders should consult the legal office before 
taking punitive actions.  The members of the legal office are there to advise commanders on the 
range of options available, and to recommend a course of action.  Commanders should make the 
most of this advice:  haste and partiality can do much to harm a unit’s morale.  Furthermore, 
undue haste or partiality may make an Airman feel it’s impossible to get a fair hearing or equal 
treatment, and this bad attitude could nullify any rehabilitative effect that could otherwise have 
resulted from the commander’s action.  The members of the legal office also help commanders 
satisfy the legal requirements and standards of disciplinary actions.  All punitive actions (both 
judicial and non-judicial) must comply with the Manual for Courts-Martial.  The legal office will 
help commanders prepare the necessary paperwork associated with disciplinary actions. 


One disciplinary option is non-judicial punishment pursuant to Article 15 of the UCMJ, 
commonly called “an Article 15.”  An Article 15 is used as a rehabilitative as well as punitive 
tool.  Members can refuse an Article 15 and request trial by court-martial instead.  An Article 15 
is disciplinary punishment for a minor offense too serious for administrative disposition, but not 
so serious as to require trial by court-martial.  The commander’s main rehabilitative tools under 
Article 15 are the powers to suspend, remit, or mitigate punishment.  All or any portion of a 
punishment may be suspended.  Non-judicial punishment is used to punish individuals for minor 
offenses.  The term “minor offense” includes the kind of offense that would be tried by summary 
court-martial and generally does not include offenses for which the maximum authorized 
punishment is a dishonorable discharge or confinement for more than one year.  Whether an 
offense is “minor” (and therefore appropriate for non-judicial punishment) may depend on the 
specific facts of the case. 


Another disciplinary option is judicial punishment.  For most offenses, when judicial punishment 
– that is a court-martial – is considered, the SJA advises the convening authority (usually the
wing commander for summary and special courts-martial and the numbered air force commander 
for general courts-martial) on whether to send the charges to trial.  Special rules may apply to 
this decision process if the case includes an allegation of sexual assault.  If the case is referred to 
trial by court-martial, a court panel is selected to hear the case.  The result of a court-martial 
could include a punitive discharge.  The types (or characterization) of punitive discharge that an 
individual may receive from a court-martial are a Dismissal (officers only), Dishonorable 
Discharge (enlisted), and Bad Conduct Discharge (enlisted).  A Dismissal or Dishonorable 
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Discharge may only be adjudged by a general court-martial.  A Bad Conduct Discharge may be 
adjudged by a general or special court-martial.  A summary court-martial may not adjudge a 
punitive discharge. 


As a general rule, court-martial convictions and sentences must be approved by the convening 
authority, and the convening authority has the power to grant clemency.  Depending on the 
nature of the conviction and sentence, however, special rules may apply that limit the convening 
authority’s discretion. 


Punitive discharges, which may be adjudged only by courts-martial, should not be confused with 
administrative discharges.  If an Airman is involuntarily discharged administratively prior to the 
expiration of a term of service, the airman may receive one of the following discharge 
characterizations: 


Honorable  


• Appropriate when the airman’s service generally has met AF standards of acceptable
conduct and performance of duty


• Also appropriate when a member’s service is otherwise so meritorious that any other
characterization would be inappropriate


General (under honorable conditions) 


• Appropriate if an Airman’s service has been honest and faithful, but


• Significant negative aspects of the airman’s conduct or performance outweigh positive
aspects of the airman’s military record


Under Other Than Honorable Conditions (UOTHC) 


• Appropriate if based on a pattern of behavior or one or more acts or omissions
constituting a significant departure from the conduct expected of airmen


• Can be given only if the airman is offered an administrative discharge board, or if an
unconditional discharge is requested in lieu of trial by court-martial


Separation Without Service Characterization 


• An Airman in entry-level status (i.e., during the first 180 days of active military service)
will receive an Entry Level Separation, unless


• A service characterization of UOTHC is authorized when warranted; or


• The Secretary of the Air Force determines that characterization as honorable is clearly
warranted by unusual circumstances or personal conduct and performance


This paper provides information to help you in the day-to-day dealings with military personnel.  
While we always trust in the self-discipline of our personnel to maintain the highest standards of 
conduct and performance, reality dictates the necessity of commander involvement.  The legal 
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requirements, standards and the impact a commander’s action will have on the morale of the unit 
are critical when deciding to discipline.  As officers, you will decide when to rehabilitate those 
who violate standards and when to eliminate those few military members who repeatedly violate 
AF policies or standards.  Remember, it pays to have a strong working relationship with SJAs 
because the advice you get from them is going to help you make those difficult personnel 
decisions. 


4 







Squadron Officer School (SOS) LESSON PLAN 


P-5200 Attachment # 2 (STUDENT HANDOUT) 


CASE STUDY SCENARIOS 


SCENARIO A: Misconduct 


You are a lieutenant colonel commanding a large aircraft maintenance squadron.  Your First 
Sergeant, SMSgt Flanders, has just come into your office and told you he needs to brief you on a 
“disciplinary” matter that needs your immediate attention.   


This  matter concerns Amn Tom Jones.  Amn Jones used to be A1C Jones.  He was an 
industrious, conscientious, maintenance specialist until about 3 months ago when a “Dear John” 
letter arrived from his fiancée.  That night A1C Jones went to the Airman’s Club and became 
drunk and disorderly.  As a result, you administered non-judicial punishment, which included 
$150 in forfeitures and a suspended “bust” of one stripe (six-month suspension).  About a month 
after that incident, A1C Jones reported a half-hour late for work, drunk, for which you vacated 
the suspended “bust.”  You also entered Airman Jones in the alcohol rehabilitation program.  He 
has been in the Air Force just over a year on a six-year enlistment.  Until these incidents, there 
were no other signs of misconduct.  His supervisors recently reported that Jones’ work has 
returned to its former high standard, but SMSgt Flanders informs you that Jones’ boss just called 
and told him that Jones had just reported to work an hour late and drunk again.  


When the last incident occurred, you entered Jones on the control roster.  Your wing commander 
holds a weekly “Quality Force” meeting attended by all squadron commanders and the Staff 
Judge Advocate.  At each meeting he inquires on the progress of those personnel placed on the 
control roster.  As a result, you must brief the wing commander on Amn Jones’ progress.  The 
meeting with the wing commander is tomorrow.  What course of action will you take?  SMSgt 
Flanders suggests that you might buy some time by sending Jones over to see “the shrink.”  He 
tells you he’ll go ahead and arrange an appointment at the Mental Health Clinic. 
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SCENARIO B: Fraternization 


You are the commander of a flying squadron.  Colonel Campbell, the wing commander, enters 
your office; he’s upset.  It seems that Captain Chris Green, one of your pilots, is dating an 
enlisted person, SrA Pat Smith, who works in the supply squadron.  Col Campbell tells you:  “I 
briefed the entire unit that officers and enlisted personnel may not date each other, according to 
AFI 36-2909!”  He wonders what you think about possible responses to the dating; specifically: 


• Whether he or you can/should court-martial or give an Article 15 to Captain Green for
the relationship;


• Whether he or you can give Captain Green a lawful order to end the relationship with
SrA Smith.


Your first thought is that you will have to get in touch with the SJA immediately and brief 
him/her, but the boss wants your immediate reaction now, and besides, you’ve been to SOS, so 
this is a piece of cake.  In addition to the above, discuss the implications and validity of: 


• A Letter of Reprimand


• Placing the LOR in an Unfavorable Information File


• Placing the LOR in Capt Green’s Selection Folder


• Placing Green on the Control Roster


• A discharge action under AFI 36-3206


What if, upon talking to Capt Green, the captain tells you it is true love and that, unbeknownst to 
everybody, the lovers already got married last weekend? 


What if, instead of working in the supply squadron, SrA Smith is a life support specialist in your 
squadron? 
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SCENARIO C: The UCMJ and Foreign Criminal Jurisdiction 


You are the commander of a contracting squadron deployed to the country of Ikistan in support 
of counter-terrorism operations.  One of your Airmen, SrA Lieberfrau, was sent into a local 
community to purchase some electrical equipment.  Another American military member reported 
seeing local Ikistani police take Lieberfrau into custody at the office of the electrical equipment 
vendor. 


After making inquiries, you find out Lieberfrau may have solicited sex from an Ikistani woman 
he met at the vendor’s office.  The woman is unmarried.  Lieberfrau is married to another Air 
Force member who is also deployed, but to another location.  CENTCOM General Order # 1 
prohibits sexual relations and solicitation of sexual relations with host country nationals.  Sex 
and solicitation of sex outside of marriage also violates Ikistani law.  The Ikistani woman 
complained to the vendor.  He called the police, who arrested Lieberfrau.  You haven’t been able 
to find out where the police have taken Lieberfrau. 


You want to know what is happening to your troop, what you need to do to get Lieberfrau back, 
what kind of treatment Lieberfrau is entitled to, and who will have jurisdiction over any offenses 
Lieberfrau may have committed.   
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P-5200 Attachment # 3 (STUDENT HANDOUT) 


FREQUENTLY ASKED QUESTIONS 


1. Can a commander repeatedly punish an individual?
a. Once a commander imposes punishment, he/she may not increase it for the same offense.
b. If the individual later repeats this or another offense, the commander may impose further


punishment.
2. How does the OIC deal with an individual under the UCMJ?


The OIC has no authority to punish under Article 15.  He/she should recommend action to
the commander having authority over the individual concerned.  Keep the following points in
mind:
a. Document all incidents.  Don’t rely on memory to supply specifics when the commander


decides to take action.
b. Make certain all orders/standards and instructions are clear and understood.  This is a


clear tie to Developmental Counseling.
c. Be prepared to comply with Article 31, UCMJ, and the Miranda/Tempia decisions (right


to counsel) before investigating any incident.  Careless questioning could ruin a case.
(Call the legal office first!)


d. Be familiar with the procedures for Article 15 punishment.
3. Can the accused demand a trial?


a. When exercising Article 15 authority, a commander first notifies the member of intent to
take Article 15 action and gives the individual a concise statement of the offense.


b. The member isn’t required to make a statement; however, any statement made by the
individual may be used against him/her (Article 31). He/she has right to counsel and a
hearing before the commander which may be open to the public.


c. If the individual demands a trial by court-martial, the commander must either prefer
charges, take lesser administrative action (such as a Letter of Reprimand), or drop the
case.  The commander may not proceed with the Article 15 once the member demands
trial by court-martial.


d. A commander should be reluctant to drop an Article 15 to something less when a member
demands trial by court-martial. There should have been a determination that evidence
was sufficient to support a conviction at court-martial before the Article 15 was offered.
Dropping an Article 15 just because it might be the quickest resolution to the case
undermines a commander’s credibility.  There may be a good reason to drop the Article
15 after a member demands trial by court-martial – there may be new evidence that calls
the member’s guilt into question or significantly extenuates the offense – but that should
not be the commander’s preferred option.
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e. If, however, the individual chooses not to demand trial by court-martial, the commander
may immediately proceed with the alleged offender’s presentation of evidence.
Remember, acceptance of Article 15 proceedings is not a plea of guilty!  It is merely a
choice of forum, a decision to let the commander determine guilt or innocence rather than
a judge or a panel of court members. In deciding whether a member is guilty, a
commander is not bound by a particular legal standard of proof; rather, any finding of
guilt should be supported by “reliable” evidence.


4. What is the policy concerning suspension, mitigation, remission, and setting aside
punishment?
a. The commander (or his/her successor) who imposes punishment may at any time:  remit,


suspend, or mitigate any part of the unexecuted portion (i.e., not yet served) of the
punishment or set aside all or part of the punishment.


b. The commander may also suspend a reduction in grade, or mitigate it to forfeiture of pay,
so long as the action is taken within four months of the original punishment.


c. “Set aside” actions clear the record as if the punishment (or the designated part of the
punishment) had never occurred.  It is not a rehabilitation measure, but is used to correct
“clear injustice.”


5. How does an accused appeal?
a. A person punished under Article 15 may appeal to the next higher commander.
b. Generally, the person will undergo punishment pending action on an appeal, unless the


appellate authority takes more than five days to answer the appeal, in which case, upon
request by the alleged offenders, “liberty” type punishments such as correctional custody
or extra duty are stayed.


c. The next higher commander may reject an appeal not made in a timely manner.
Generally speaking, the limit is five days after the commander imposes punishment.


d. The punishment may NEVER be increased on appeal; at worst, it is kept at the original
amount imposed.


e. The commander who originally imposed the punishment may grant the appeal in whole
or in part before forwarding it to the appellate authority.


f. Again, consult the SJA for advice, as mandated by AFI 51-202.
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SP-5200 Attachment # 4 (TEACHING AID) 
CASE STUDY INSTRUCTOR NOTES 


Scenario A: The Jones Case (Misconduct) 
• The commander must respond to the misconduct and decide whether it is time to discharge Amn


Jones.  Students should not limit themselves to only one Quality Force Management tool.  You may
have students who believe that Amn Jones’ punishment for the first offense of drunk and disorderly
was too severe and that the commander should have placed him in the alcohol rehabilitation program
right after the first incident.


o Point out that the punishment could have been substantially harsher, i.e., the reduction did not
have to be suspended and the forfeitures could easily have been four times greater by having a
field grade commander impose the Article 15.


o Point out also that the first punishment should have motivated Jones—he knew he had to behave
or lose a stripe.


o In hindsight, the commander should have put Amn Jones in a rehabilitation program after the
first offense.  However, the facts (great performer, first offense, and an understandable reason for
the drinking) arguably support the decision not to place Amn Jones in rehab then.  Second-
guessing past decisions serves no purpose; the commander should worry instead about what to
do now.


• Disciplinary response: We have a classic “minor” offense that begs for Article 15 action, not a time-
consuming and expensive court-martial.  The only argument against NJP is that it has been tried
before and failed.  The answer is to make it more severe; bust him to airman basic (without
suspending the reduction) and/or take as much money as possible.  To emphasize the seriousness of
the offense, we should consider asking the field grade commander to impose the Article 15.


• The Use Of Involuntary Mental Health Evaluations:


o Some students may argue that “Amn Jones isn’t a criminal, he’s sick.”  This perspective will
cause them to instinctively support SMSgt Flanders’ recommendation that Amn Jones be
required to submit to a mental health evaluation.  Clearly, Flanders’ primary motive is to use the
mental health system as a bureaucratic strategy to “buy time” and give the illusion that the
squadron is dealing decisively with Jones.  Attempting to use the mental health system as a
substitute for disciplinary action is almost always a feeble and inappropriate response to
misconduct.  In addition, since the promulgation of DOD Directive 6490.1 and AFI 44-109,
attempting to use mental health evaluations for ulterior or punitive motives is unequivocally
forbidden.


o In the early 1990s, well-publicized Congressional hearings were held on the criteria for
involuntary mental health evaluations and involuntary commitments in the military services.  As
a result, Congress required DOD to establish procedures that would create clear due process
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rights for members referred for mental evaluations.  The DOD implementing instruction is DoDI 
6490.04, and the Air Force implementing instruction is AFI 44-109.  Until 2013, DoDI 6490.04 
and AFI 44-109 continued to require special procedures before an airman could be ordered to 
undergo a mental health examination.  In 2013, however, the law requiring DOD to have these 
special procedures was rescinded.  The same year, DoDI 6490.04 was changed and AFI 44-09 
followed suit in 2014 to modify the procedures to make it simpler for an airman to be directed to 
undergo a mental health examination if the circumstances warrant and the airman is not 
persuaded to go to mental health voluntarily.  Under the current version of AFI 44-109, any 
commissioned officer may request a commander-directed mental health examination and a 
commander may order that examination without first complying with the special procedures that 
had been required in the original version of DoDI 6490.04. 


o The reason for the change in the law and in DOD and Air Force instructions was suicide
prevention.  Congressional, DOD, and Air Force authorities are now less concerned about abuse
of commander-directed mental health examinations than making sure mental health resources
were readily available to airmen, even if the airmen were reluctant to use them voluntarily.


• The larger question from the Jones case study is, what is the long-term response?  Should Jones be
discharged now or do we try more rehabilitation?


o Unfortunately, alcoholics rarely cure themselves when the ramifications of their disease are
tolerated.  Remind the students that the second offense was two months ago and Jones had the
benefit of two months of rehabilitation between the second and most recent offense.


o Clear, solid grounds for discharge now exist, either for a pattern of misconduct or for a failure in
alcohol rehabilitation.  Unless the commander recommends a UOTHC, a board hearing is not
required.  A UOTHC is not authorized for a rehab failure case, and Jones’ misconduct is not so
egregious that a UOTHC is warranted.  AFI 36-3208 also states that rehab failure should not be
used as a basis for discharge when some other basis for discharge exists.  Given all this, the case
is ripe for initiation of discharge for misconduct with a general discharge.


o Some students may ask, “Why not just discharge Amn Jones without any non-judicial
punishment?”  The short answer is that AFI 36-3208 states that discharge is not a substitute for
discipline.  Additionally, we don’t want other airmen seeing Jones’ conduct as a free bus ticket
home.


o Finally, some students may feel we owe Jones more rehabilitation.  The Air Force mission is to
fly and fight, not to rehabilitate problem airmen at all costs.  Jones had his chances, blew it, and
little suggests that the Air Force would profit from extending him even more chances.
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Scenario B: Fraternization 
• This problem attempts to lay out the intricacies involved in dealing with a fraternization case.  The


issue can be difficult. It is useful to review the history of fraternization and other unprofessional
relationships in the Air Force, and how the Air Force has responded.


• Historical Review: Before the summer of 1993, Colonel Campbell would not have been able to
court-martial Capt Green for the relationship, or give the captain an Article 15.  That’s because the
AFCMR, in the 1983 case of U.S. v. Johanns, found as a matter of fact and law, that the custom of
the service against fraternization had been so eroded as to make criminal prosecution against an
officer for engaging in mutually voluntary, private, non-deviate sexual intercourse with an enlisted
member, neither under his command nor supervision, unavailable.  Subsequent application of that
pronouncement by the Court of Military Appeals resulted in, not an erosion, but a pure statement
that there was NO custom of the service prohibiting fraternization in the Air Force outside a
supervisory relationship.  The appellate courts in Arthen (1990) and Fox (1992) reiterated that court
members must be instructed, and must find beyond a reasonable doubt, that there existed at the time
of the fraternization a superior/subordinate or supervisory relationship before the conviction could
stand.


• The 1993 AFCCA decision of Boyett, affirmed by the Court of Appeals for the Armed Forces in
1995, turned back the hands of time, as far as defining “custom of the service” in prosecuting
fraternization courts-martial.  In that case, the AF court said that their decision in Johanns should
have been fact specific, and not a general pronouncement of the state of custom in the Air Force.
Since the accused had pled guilty in Boyett, the court found all the elements, including existence and
notice of custom prohibiting non-supervisory fraternization, to have been met and affirmed the
conviction.  Thus, if the prosecution can prove the existence of a custom of the service in the Air
Force prohibiting fraternization, regardless of the supervisory relationship, a court-martial conviction
can be sustained in the Air Force, pursuant to U.S. v. Wales, 31 M.J. 301 (C.M.A. 1990).  Under
Boyett, the answer to whether or not Captain Green can be court-martialed or given an Article 15
depends on the government’s ability to prove the existence of the custom prohibiting Green’s
behavior and her notice of the custom.  (By its nature, it would seem, a custom is a custom because
of everyone’s knowledge of its existence.  Thus, proof of custom is proof of notice).  Proof in this
case may depend on what the wing commander had actually briefed his command.  (Boyett said he
had learned in ROTC that his behavior was criminal; his commander had told him his behavior was
criminal; his first sergeant had told him the same thing and, from his conversation with other officers
and senior enlisted members on his base, he was convinced they felt the same way).


• The effect of AFI 36-2909, first published in 1996, reissued in 1999 and revised by Air Force
Guidance Memorandum in 2014:  When AFI 36-2909 was published, Air Force commanders and
judge advocates had, for the first time, a punitive regulation supporting their efforts to address
fraternization.  While this AFI applies to all Air Force active duty, reserve, and National Guard
members, it should be noted that it is punitive only as to active duty officers, reserve officers on
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active duty or inactive duty for training, and ANG officers in Federal service.  While there are as yet 
no judicial decisions interpreting the scope of the AFI’s punitive provisions, the conduct of Captain 
Green would appear to fall squarely under the prohibitions listed in paragraph 5 the Instruction.  This 
paragraph sets forth specific prohibitions for officers.  Paragraph 5.1.3 reads as follows:  “Officers 
will not engage in sexual relations with or date enlisted members.  Dating as set out here 
includes not only traditional, prearranged, social engagements between two members, but also 
includes more contemporary social activities that would reasonably be perceived to be a 
substitute for traditional dating.” 


• The scenario intentionally does not state what evidence Colonel Campbell has of fraternization, 
beyond his belief Captain Green and SrA Smith have been “dating.”  If the evidence of fraternization 
is convincing and the conduct has had a detrimental effect on good order and discipline or is service 
discrediting, then immediate disciplinary action is appropriate.  Action can be based upon 
“fraternization,” “conduct unbecoming,” or violation of a lawful general regulation.  However, if the 
extent of the personal relationship is murky, or the colonel wishes to give Captain Green the benefit 
of the doubt, then a “warning shot across the bow” in the form of an order to stop the relationship is 
appropriate.  The order could be done in conjunction with some form of disciplinary action. 


• Should disciplinary action in the form of a Letter of Reprimand or an Article 15 be ultimately 
deemed appropriate, note that under AFI 36-2907, an Article 15 or LOR must be filed and remain in 
a UIF for a period of two years OR a PCS plus 1 year, whichever is longer.  The wing commander or 
issuing commander, whichever is higher in rank, has early removal authority for UIF documentation 
of Art 15s and LORs. The new guidance also provides that letters of admonishment or counseling 
may also be placed in the officer’s UIF or OSR, but neither an LOA nor an LOC are mandatory UIF 
entries 


• Some students, raised in the American civil tradition which gives Constitutional status to the “right 
of free association,” may object to the idea of ordering a military member not to contact or even 
speak with a specific person.  Rather than go through a recitation of the relevant supporting case law, 
the students should be told that the right of “free association” is far more limited in military society.  
The relevant test is whether there is a legitimate military purpose underlying the order.  It may be 
helpful as an illustration, to tell the students that no-contact orders are commonly used in a variety of 
situations, in particular child molestation cases where the accused is forbidden to contact the victim 
until the allegations are disposed of, even where the victim is the accused’s own child.  What If The 
Officer Attempts A “Preemptive Marriage?”  The scenario obliquely asks the students if they believe 
officers can avoid discipline by secretly getting married to the enlisted member before the 
relationship becomes public knowledge.  The implication is that the traditional respect and sanctity 
afforded the martial relationship might trump the Air Force fraternization rules.  The short answer is 
that the captain is still fully accountable for her actions.  AFI 36-2909, paragraph 5.1.3.1, deals with 
the issue of officer/enlisted marriages.  This paragraph makes two points unequivocally clear: 


o The Air Force has not elected to ban officer/enlisted marriages (by forcing one of the members to 
leave the service). 
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o The mere fact of marriage creates no bubble of legal immunity around the officer.  A marriage
certificate does not operate like a Presidential Pardon, making otherwise actionable misconduct
beyond the reach of the law.


• You can anticipate a question, “What about SrA Smith – shouldn’t the enlisted person be held
responsible as well as the officer?”  The specific prohibitions of AFI 36-2909 only address conduct
by the officer.  Moreover, according to the Manual for Courts-Martial, the Article 134, UCMJ,
offense of fraternization, can only be committed by an officer with an enlisted person.  This reflects
a longstanding military culture that holds the senior ranking participant more culpable than the
subordinate, especially if the former is an officer and the latter enlisted.


• This doesn’t mean, however, that enlisted members are immune from responsibility in their
relationships and can do what they want without accountability.  The scenario addresses only the
conduct of Capt Green and Colonel Campbell’s disciplinary decision concerning Capt Green.  But
certainly SrA Smith’s commander should be brought in.  SrA Smith’s commander should be advised
to give SrA Smith an order not to participate in any non-duty-related conduct with Capt Green.  If
SrA Smith violates that order, Smith’s command would then consider appropriate disciplinary
action.   SrA Smith’s commander can consider appropriate administrative actions even without a
violation of an order – counseling, a less-than-sterling EPR, red-lining promotion, withholding or
downgrading a decoration, not considering SrA Smith for unit or installation recognition, etc.  The
bottom line concerning Smith is that, even if the enlisted has committed no punishable offense under
the UCMJ, the Airman has shown poor judgment in getting involved with Capt Green and is
accountable for that.


• Final Advice:  Of course, Colonel Campbell can give a lawful order to stop the fraternization.
Depending on the facts, an LOR or Article 15 may be the appropriate disposition of Capt Green’s
case.  SrA Smith should be ordered to stop the relationship and be considered for other appropriate
administrative sanctions.


• References:


o AFI 36-2909
o US v. Johanns, 17 M.J. 862 (A.F.C.M.R. 1983)
o US v. Arthen, 32 M.J. 541 (A.F.C.M.R. 1990)
o US v. Fox, 34 M.J. 99 (C.M.A. 1992)
o US v. Boyett, 37 M.J. 872 (A.F.C.M.R. 1993), aff’d 42 M.J. 150 (1995)
o AFI 36-3206
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Scenario C: The Lieberfrau Case (Foreign Criminal Jurisdiction) 
• The U.S and Ikistan have concurrent jurisdiction over Lieberfrau’s acts. The U.S. military has UCMJ


jurisdiction because Lieberfrau is a member of the U.S. military and has allegedly committed
offenses under the UCMJ (solicitation to commit adultery under Art. 134 and violation of a lawful
general order under Art. 92).  The UCMJ has world-wide application and jurisdiction follows the
U.S. military wherever it goes.  Lieberfrau’s alleged conduct also violated Ikistani law.  It’s basic
international law that Ikistan, as a sovereign nation, has the power to exercise criminal jurisdiction
over any offense within its borders.


• How jurisdiction is exercised depends on whether there’s a Status of Forces Agreement (SOFA)
between the U.S. and Ikistan and, if so, what the SOFA says.  In the typical case, the SOFA says
that, in concurrent jurisdiction cases, the U.S. has a primary right to exercise jurisdiction when an
alleged offense arises out of an act in the performance of a service member’s official duties or when
the alleged crime affects only U.S. parties or property.  In all other cases of concurrent jurisdiction,
the host nation has the primary right to exercise jurisdiction.


• While Lieberfrau may have been on an official errand, his duties did not include putting the moves
on local women, so the U.S. can’t claim official duty as a basis for asserting a primary right of
jurisdiction.  In that the alleged conduct involved an Ikistani citizen, the U.S. can’t assert the other
ground for claiming primary right of jurisdiction, either.  While U.S. policy is to maximize U.S.
jurisdiction whenever it can, if the U.S. – Ikistani SOFA has the usual provisions, it looks like
Lieberfrau will be prosecuted by Ikistani authorities unless the U.S. can persuade Ikistan to waive its
right of primary jurisdiction.


• If there is no SOFA, Ikistan has the absolute right to prosecute Lieberfrau.  As a sovereign nation,
Ikistan exercises exclusive jurisdiction over offenses committed within its borders unless it gives up
that power by agreement or other waiver.


• Even if Lieberfrau is prosecuted in Ikistani court, he can also be prosecuted under the UCMJ.  The
Double Jeopardy Clause of the U.S. Constitution doesn’t prevent this because the U.S. and Ikistan
are different sovereign states. The Secretary of the Air Force, however, must approve any UCMJ
prosecution of an Air Force member who’s already been prosecuted in foreign court, and it’s unusual
for that to happen.


• Even if Lieberfrau’s only criminal prosecution is in Ikistani court, the U.S. military may take
administrative action based on any conviction and sentence, to include administrative separation
from the Air Force.  If administratively separated, Lieberfrau can receive a service characterization
of Honorable, General, or Under Other Than Honorable Conditions.  If processed for administrative
separation, Lieberfrau would have procedural rights as set out in Air Force Instructions (right to
demand a board hearing, representation by legal counsel, etc).


• What happens to Lieberfrau between his arrest and prosecution in Ikistani court also depends on
whether there’s a SOFA and what it says.  If there’s no SOFA, Lieberfrau has the same rights (or
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lack thereof) as anyone arrested in Ikistan, no more, no less.  If there is a SOFA, the typical 
provisions provide for release to U.S. authorities after arrest.  It’s then the U.S.’s obligation to put 
the member on “international hold” so he doesn’t leave the country.  Upon the host nation’s 
indictment of the member, however, the SOFA usually requires the U.S. military to turn over the 
member to host nation authorities.  The SOFA also typically includes provision for payment of local 
attorneys to represent U.S. service members in host nation court and trial observation by U.S. 
authorities to ensure they receive fair trials.  Upon conviction and sentence, a U.S. service member 
usually must serve any sentence in a host nation institution. 


• References:


o 10 U.S.C. § 802(a)(10), Persons Subject to the Uniform Code of Military Justice
o 10 U.S.C. § 805, Territorial Applicability of the Uniform Code of Military Justice
o 10 U.S.C. § 1037, Counsel Before Foreign Judicial Tribunals and Administrative Agencies;


Court Costs and Bail
o 18 U.S.C. § 3261, et seq., Military Extraterritorial Jurisdiction
o DODD 5525.1, Status of Policies Information (21 November 2003)
o AFI 51-703, Foreign Criminal Jurisdiction (21 May 2014) )
o AFJI 51-706, Status of Forces Policies, Procedures, and Information (15 December 1989)
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PREFACE


The United States is founded upon the Constitution, the rule of law that stems 
from the Constitution, and the institutions designed to preserve and protect the 
law—including the armed forces. Our respect for the law is a reflection of our values 
as a nation.  


Military commanders hold a special position of authority under the law. Today’s 
commanders must make decisions in an environment of increasingly complex laws, 
rules, and regulations both nationally and internationally. The Military Commander 
and the Law is widely-recognized as a valued resource for leaders at every level and 
as a first-stop for commanders who need insight into the challenging legal issues 
that confront them. After reviewing the materials in this publication, a commander’s 
next stop is the local staff judge advocate, who will provide personal assistance 
resolving specific issues. Together, commanders and judge advocates are partners in 
safeguarding good order and protecting our Nation’s most-cherished freedoms.


Please refer to this book early and often, and I trust it will become one of your most 
useful resources.  


 RICHARD C. HARDING
 Lieutenant General, USAF
 The Judge Advocate General
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2      The Military Commander and the Law


SoUrCeS oF CoMMand aUThoriTy


Article II, § 2 of the United States Constitution provides the original source of command 
authority to the President as Commander-in-Chief.


Chain oF CoMMand


- Chain of command runs from the President and the Secretary of Defense to the combatant 
commander


-- Chairman of the Joint Chiefs functions within the chain of command by transmitting 
communications to the commander of the combatant commands from the President 
and the Secretary of Defense


-- Service chiefs are responsible to the secretary of the military department for manage-
ment of the services


-- Subordinate command authority may be conferred by statute, delegated, or assumed


The ConCePT oF CoMMand by UniForMed MiliTary PerSonnel


- Concept of command carries dual functions


-- Legal authority over people, including power to discipline


-- Legal responsibility for the mission and resources


- Command devolves upon an individual, not a staff


-- Command is exercised by virtue of the office and the special assignment of officers hold-
ing military grades who are eligible by law to command. A commander exercises control 
through subordinate commanders. Staff, including vice and deputy commanders, have 
no command functions. They assist the commander through planning, investigating, 
and recommending.


-- Some command duties may be delegated. Responsibilities of command may never be 
delegated.


CoMMand aUThoriTy over aCTive dUTy ForCeS


- The commander’s authority over military members extends to conduct of the members 
whether on or off the installation. The commander exercises authority by virtue of his/her 
status as a superior commissioned officer.
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- Enlisted members take an oath upon enlistment to obey the lawful orders of those appointed 
over the member


- Articles 89, 90, and 92 of the UCMJ include prohibitions of disrespect towards, or the 
failure to obey, superior officers


CoMMand aUThoriTy over reServiSTS


- Commanders always have administrative authority to hold reservists accountable for 
misconduct occurring on or off duty, irrespective of their military status when the 
misconduct occurred


- Commanders have UCMJ authority over reservists only when in military status


CoMMand aUThoriTy over CivilianS


- The commander has authority over, and acts as the employer of, civilian employees


-- The commander can give promotions and bonuses, as well as impose sanctions


-- The 36 AFI series defines this relationship


- The commander has less authority over nonemployee civilians on base


-- As “mayor” of the base, the installation commander has authority to maintain order 
and discipline, and to protect federal resources


-- As a practical matter, this authority may be limited to detaining individuals for civilian 
law enforcement officials and barring them from the installation


-- The installation commander may bar an individual from the base for misconduct but 
must follow certain procedural requirements


-- The commander has almost no authority over civilians off base


REfERENCEs:
U.S. Const. art. II, § 2
UCMJ arts. 89, 90, 92
AFI 51-604, Appointment to and Assumption of Command (4 April 2006)
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CoMMand SUCCeSSion


An officer succeeds to command in one of two ways, either by assuming command or by ap-
pointment to command. Both assumption and appointment are based on seniority and may 
be either temporary or permanent.


- Assumption of command is a unilateral act taken under authority of law and regulation by 
the officer who assumes command


-- Command passes to the senior military officer assigned to the organization who is 
present for duty and eligible to command


-- Authority to assume command is inherent in that officer’s status as the senior officer 
in both grade (captain, lieutenant colonel, colonel) and rank (seniority within a grade)


-- An officer can assume command only of an organization to which that officer is assigned 
by competent authority, except that the officer serving as the Commander, Air Force 
Forces (COMAFFOR) for a given contingency operation exercises command authority 
over those Air Force members deployed in support of that contingency. Assignment 
to a subordinate organization is an assignment to all superior organizations having the 
subordinate organization as a component.


- Appointment to command occurs by an act of the President, the Secretary of the Air Force, 
or by his/her delegee


-- An officer assigned to an organization, present for duty, and eligible to command may 
be appointed to command if they are at least equal in grade to all other eligible officers, 
without regard to rank within grade


- A temporary assumption or appointment is used when the commander being replaced is 
only temporarily absent or disabled


-- Absence or disability for only short periods does not incapacitate the commander and 
normally does not warrant an assumption of command by another officer


-- No need to publish assumption of or appointment to command orders when officer 
who originally held the command position resumes command after a temporary ab-
sence, so long as they are still equal or senior in grade to any other officer then present 
for duty, assigned to the organization, and eligible to command


-- If during the permanent commander’s temporary absence, another officer senior in grade 
to him/her, who is eligible to command, is assigned or attached to the organization, then 
the returning commander may not resume command unless appointed to command
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SPeCial rUleS and liMiTaTionS To CoMMand


- There is no title or position of “acting commander.” The term is not authorized.


- Officers assigned to HQ USAF cannot assume command of personnel, unless competent 
authority specifically directs


- No officer may command another officer of higher grade who is present for duty and 
otherwise eligible to command


- Enlisted members cannot exercise command


- No commander may appoint his own successor


- Chaplains cannot exercise command, although they do have the authority to give lawful 
orders and exercise functions of operational supervision, control, and direction


- Students cannot command an Air Force school or similar organization


- Judge Advocates may only exercise command if expressly authorized by The Judge Advo-
cate General, as the senior ranking member among a group of prisoners of war, or under 
emergency field conditions


- Flying organizations may only be commanded by Line of the Air Force crewmembers oc-
cupying active flying positions—except that officers from other military departments who 
have USAF-equivalent crewmember ratings or certifications can command consolidated 
flying training organizations in accordance with appropriate interservice agreements


- Certain types of organizations, such as air base wings or groups, which have multiple mis-
sions that include responsibility for controlling or directing flying activities, are considered 
non-flying units and may be commanded by non-rated officers


- Only Reserve Component officers on extended active duty orders can command organiza-
tions of the Regular Air Force. “Extended active duty” is defined as a period of 90 days or 
more during which the officer is on active duty (other than for training) orders. The CO-
MAFFOR or delegee may authorize Reserve Component officers not on extended active duty 
to command Regular Air Force units operating under the COMAFFOR’s authority, though 
COMAFFOR may delegate this authority no lower than the commanders of aerospace 
expeditionary wings for expeditionary units operating under the COMAFFOR’s authority.


- Regular officers and Reserve officers on extended active duty cannot command organizations 
of the Air Force Reserve unless approved by HQ USAF/RE
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- Only officers designated as a medical, dental, veterinary, medical service, or biomedical 
sciences officer, or as a nurse may command organizations and installations whose primary 
mission involves health care or the health profession


- Officers quartered on an installation, but assigned to another organization not charged with 
operating that installation, cannot assume command of the installation by virtue of seniority


- Civilians may lead a unit, hold supervisory positions, and provide supervision to military 
and civilian personnel in a unit. They cannot assume military command or exercise com-
mand over military members within the unit. Except as required by law (e.g., the Uniform 
Code of Military Justice), a civilian leader of a unit is authorized to perform all functions 
normally requiring action by the respective unit commander. When a civilian is designated 
to lead a unit, that individual will be the director of that unit. Units lead by directors will 
not have commanders and members of the unit or subordinate units may not assume 
command of the unit. However, alternative arrangements for functions for which the law 
requires a commander will be established by competent command authority, either by 
attaching military members for these limited purposes to a unit led by a commander, or by 
accomplishing these functions at a command level above the unit. Because members of the 
unit may not assume command, individuals should be designated in advance to perform 
the duties of civilian leaders should they become unable to perform those duties.


MeThod For aSSUMPTion or aPPoinTMenT To CoMMand


- Use written orders to announce and record command succession, unless precluded by exigencies


- Use standard memorandum format or use AF IMT 35, Request and Authorization for As-
sumption of/Appointment to Command, to document such orders. AFI 51-604, Attachment 
2, sets out detailed instructions for preparing the AF IMT 35. Consult AFI 33-328 for 
uniformity of order format and general order publishing guidance.


REfERENCEs:
AFI 33-328, Administrative Orders (16 January 2007)
AFI 51-604, Appointment to and Assumption of Command (4 April 2006)
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FUnCTionS oF The STaFF JUdGe advoCaTe


MiSSion


The mission of the Judge Advocate General’s Corps is to deliver professional, candid, indepen-
dent counsel and full-spectrum legal capabilities to the command and the warfighter.


deFiniTionS


- Judge Advocate: An Air Force officer designated as such by The Judge Advocate General


-- Graduate of a law school accredited by the American Bar Association


-- Licensed in active status in at least one state, the District of Columbia, American 
Samoa, the Northern Mariana Islands, Guam, Puerto Rico, or the U.S. Virgin Islands


- Staff Judge Advocate (SJA): Senior judge advocate on extended active duty normally on 
the installation commander’s staff unless otherwise specified by The Judge Advocate General


-- Serves as the legal advisor for the wing commander in his/her capacity as the representa-
tive of the Air Force


-- Supervises the members of the base legal office


- Assistant Staff Judge Advocates (ASJA): Other judge advocates assigned to the staff judge 
advocate’s office. ASJAs support the SJA in his/her role as the wing commander’s legal 
advisor. In this capacity, they may perform duties such as:


-- Chief of legal assistance


-- Chief of military justice


-- Chief of civil law


- Area Defense Counsel (ADC): Judge advocate performing defense counsel duties at an 
installation


-- Reports through the defense community chain of supervision to TJAG


-- Not assigned to the SJA
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FUnCTional orGanizaTion oF The baSe leGal oFFiCe


The legal office provides a wide range of legal services to the wing commander and the base 
at-large. The following is a general overview of the divisions within a typical legal office and 
the services they provide:


- Military Justice Division: Advises commanders on discipline and military justice matters, 
including advise on, and preparing documents for, courts-martial and nonjudicial punish-
ment under Article 15, UCMJ


- Adverse Actions Division: Advises commanders on, and prepares documents for, admin-
istrative discharges. Provides legal guidance related to quality force management tools 
such as control rosters, unfavorable information files, administrative demotions, letters 
of reprimand, letters of admonishment, letters of counseling, and records of individual 
counseling.


- Claims Division: Manages the initial processing of tort claims against the Air Force and 
claims by the Air Force against individuals and entities. Also assists the Air Force Claims 
Service Center in processing household goods claims submitted by military members.


- International and Operations Law Division: Advises commanders on international and 
operational law issues such as foreign criminal jurisdiction, international agreements, rules 
of engagement and targeting as well providing law of armed conflict training and guidance


- Civil Law Division: A range of legal topics fall under the category of civil law, which may 
be grouped in a single division or they may be organized separately. Areas within the civil 
law division may include: contract law; labor law; environmental law; and, general civil 
law, which includes issues such as private organizations, use of Air Force assets, various 
personnel issues and noncriminal investigations such as reports of survey and line of duty 
determinations.


- Legal Assistance and Preventative Law Division: Responsible for educating the base 
population on legal issues that affect military members and their dependents as well as 
providing legal assistance. Legal assistance attorneys cannot draft court documents or rep-
resent members or their families in court but they can provide advice on a range of legal 
issues including, but not limited to, adoption, consumer law, divorce and child custody, 
income taxes, the Servicemembers Civil Relief Act, and wills. This division also provides 
free notary services.


REfERENCE:
AFI 51-102, The Judge Advocate General’s Department (19 July 1994)
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PerSonal liabiliTy oF CoMManderS and SUPerviSorS


Federal employees are generally entitled to Department of Justice representation if lawsuits are 
brought against them for acts they commit in the scope of their employment, if those acts do 
not violate federal statutes. Historically, suits against present or former federal officials in their 
personal capacity for money damages based upon official conduct were rare. Similarly, common 
law tort suits brought in state courts were dismissed because of the doctrine of official immunity.


liabiliTy For ConSTiTUTional TorTS


- In 1971, the Supreme Court of the United States held for the first time in Bivens v. Six 
Unknown Named Agents that an alleged violation of the United States Constitution could 
serve as the basis for a suit for money damages against federal officials


- However, the Court said that a federal official would have absolute immunity if the official 
was acting in the scope of employment and if there were “special factors counseling hesita-
tion” on the part of the court to allow a civil action for damages to proceed


-- In 1983, the Court found, in Bush v. Lucas, that the administrative remedies given an 
aggrieved employee by the Civil Service Reform Act were “special factors” that protected 
federal supervisors from liability


-- However, in Otto v. Heckler, a supervisor engaging in sexual harassment was found to 
be outside the scope of his employment and was not immune


-- Also in 1983, in Chappell v. Wallace, the Court held that the relationship between 
military personnel, including civilian supervisors, was a “special factor” as long as the 
act had been “incident to service” at the time of the alleged wrong, based upon the 
circumstances at that time


-- In 1987, in United States v. Stanley, the Court ruled that there need not be a superior/
subordinate relationship for this immunity to apply, e.g., a civilian employee allegedly 
injuring an enlisted member


- If there is no “special factor” in a case, the federal official is only entitled to qualified im-
munity. He is immune so long as his acts did not violate clearly established constitutional 
guarantees, e.g., those of which a “reasonable person” would have been aware.
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liabiliTy For CoMMon law TorTS


- The Federal Employees Liability Reform and Tort Compensation Act of 1988 (the “Westfall 
Act”) now gives federal employees absolute immunity from liability for state common law 
torts including negligence, libel, slander, assault, battery, trespass, as long as they were in 
the scope of employment at the time of the alleged tort


- The Act does not apply to constitutional torts (discussed above) or to acts violating a federal 
statute, e.g., environmental torts


- The Department of Justice must certify that the employee was acting “in scope” at the time 
of the incident, and that certification can be reviewed by the court hearing the lawsuit


environMenTal TorTS


- The major environmental statutes (Clean Air Act, Clean Water Act, Resource Conservation 
and Recovery Act) either contain immunity provisions for federal employees acting in scope 
or have been held by courts to grant immunity. Meyer v. United States Coast Guard.


- However, federal officials have been held criminally liable for violations of various environ-
mental statutes that contain criminal penalties. United States v. Carr.


- Also, if a defendant is being tried for violating federal (not state) criminal law, the Depart-
ment of Justice will generally decline both criminal and civil representation


rePreSenTaTion oF Federal eMPloyeeS


- Should you or one of your personnel be served with any summons or complaint, im-
mediately contact your servicing staff judge advocate


-- Department of Justice representation is available in almost all cases if the employee 
was acting within the scope of employment and if the action was not a violation of a 
federal criminal statute


-- Time standards for requesting representation and answering the complaint are 
extremely critical, so do not waste any time


- Private insurance at your own expense is available to protect you against civil (not criminal) 
liability
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REfERENCEs:
28 U.S.C. § 2679, Federal Employees Liability Reform and Tort Compensation Act
Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971)
Chappell v. Wallace, 462 U.S. 296 (1983)
Bush v. Lucas, 462 U.S. 367 (1983)
United States v. Stanley, 483 U.S. 669 (1987)
United States v. Carr, 880 F.2d 1550 (2d Cir. 1989)
Otto v. Heckler, 781 F.2d 754 (9th Cir. 1986), modified, 802 F.2d 337 (9th Cir. 1986)
Meyer v. United States Coast Guard, 644 F. Supp. 221 (E.D.N.C. 1986)
28 C.F.R. Part 50, Department of Justice Policy
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arTiCle 138 CoMPlainTS


Article 138 of the Uniform Code of Military Justice (UCMJ) gives every member of the Armed 
Forces the right to complain that he or she was “wronged” by his/her commanding officer. The 
right even extends to those subject to the UCMJ on inactive duty for training.


SCoPe oF arTiCle 138 CoMPlainTS


- Matters appropriate to address under Article 138 include discretionary acts or omissions 
by a commander that adversely affect the member personally and are:


-- In violation of law or regulation


-- Beyond the legitimate authority of that commander


-- Arbitrary, capricious, or an abuse of discretion; or


-- Clearly unfair, e.g., selective application of administrative standards/actions


- Matters outside the scope of the Article 138 complaint process are:


-- Acts or omissions affecting the member which were not initiated or ratified by the 
commander


-- Disciplinary action under the UCMJ, including nonjudicial punishment under Article 
15. However, deferral of post-trial confinement is within scope of Article 138.


-- Actions initiated against the member where the governing directive requires final action 
by SecAF


-- Complaints against the general court-martial convening authority (GCMCA) related 
to the resolution of an Article 138 complaint, except for alleging the GCMCA failed 
to forward a copy of the file to SecAF


-- Complaints seeking disciplinary action against another


-- Complaints based on a commander’s actions implementing the recommendations 
of a board authorized by Air Force regulations and governed by AFI 51-602, Boards 
of Officers
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arTiCle 138 ProCedUreS


- Within 180 days of the alleged wrong, the member submits his/her complaint in writing, 
along with supporting evidence, to the commander alleged to have committed the wrong


- The commander receiving the complaint must promptly notify the complainant in writing 
whether the demand for redress is granted or denied


-- The reply must state the basis for denying the requested relief


-- The commander may consider additional evidence and must attach a copy of the 
additional evidence to the file


- If the commander refuses to grant the requested relief, the member may submit the com-
plaint, along with the commander’s response, to the officer exercising general court-martial 
convening authority over the commander


-- Must be submitted within 90 days from the notice of denial


-- May be submitted directly to the GCMCA or forwarded through any superior com-
missioned officer


-- An intermediate commander or any other superior commissioned officer receiving such 
a complaint will immediately forward the file to the GCMCA. The officer may attach 
additional pertinent documentary evidence and comment on availability of witnesses 
or evidence, but may not comment on the merits of the complaint.


GCMCa’S reSPonSibiliTieS


- Conduct or direct further investigation of the matter, as appropriate


- Notify the complainant, in writing, of the action taken on the complaint and the reasons 
for such action


- Refer the complainant to appropriate channels that exist specifically to address the alleged 
wrongs, i.e., performance reports, suspension from flying status, assessment of pecuniary 
liability. This referral constitutes final action.
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- Retain two complete copies of the file, and return the originals to the complainant


- After taking final action, forward a copy of the complete file to HQ USAF/JAA for review 
and disposition by SecAF


- The GCMCA is prohibited from delegating his/her responsibilities to act on complaints 
submitted pursuant to Article 138


REfERENCEs:
UCMJ art. 138
AFI 51-904, Complaint of Wrongs Under Article 138, Uniform Code of Military Justice 


 (30 June 1994)
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SPeCial CoUrT-MarTial ConveninG aUThoriTy dUTieS


The special court-martial convening authority (SPCMCA) is a statutory position under the 
Uniform Code of Military Justice which is typically held by the wing commander. SPCMCA 
duties can be divided into two categories: military justice and administrative action.


MiliTary JUSTiCe dUTieS


- Appoints military magistrates to authorize apprehensions, searches, and seizures


- Appoints pretrial confinement reviewing officers (PCRO)


-- The PCRO holds a hearing and makes a neutral determination of whether an accused 
should be continued in pretrial confinement awaiting trial


-- There is no limit to the number of PCROs the SPCMCA can appoint


-- PCROs should be mature officers with good judgment


- Details court members


- Refers charges and specifications to special or summary courts-martial


- Approves pretrial agreements (PTAs) for an accused to be tried by a special or summary 
courts-martial


- Takes action on findings and sentences of special and summary courts-martial


- Appoints Article 32, UCMJ, investigating officer (IO)


-- Occurs after charges have been preferred and when the SPCMCA believes a general 
court-martial (GCM) may be the appropriate forum for the charge and specification


-- The IO completes an Article 32 hearing, which is similar to a grand jury proceeding 
in the civilian community, and writes a report for the SPCMCA, which recommends 
action the SPCMCA should take on the charge and specification


-- If the SPCMCA believes a GCM is appropriate, he/she then forwards the Article 32 
report, charge(s) and specification(s), and recommendations on disposition to the 
general court-martial convening authority (GCMCA)
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adMiniSTraTive aCTion dUTieS


- Disapproves or recommends approval of requests for discharge in lieu of court-martial


-- SPCMCA may disapprove a request for discharge in a special court-martial


-- SPCMCA may not approve a request for discharge, even in a special court-martial


-- If the SPCMCA wants the request for discharge in a special court-martial approved, 
he/she must forward it to the GCMCA, with a recommendation for approval and 
appropriate characterization of discharge


-- If the SPCMCA has ordered an Article 32 hearing, but the Article 32 report has not 
been forwarded to the GCMCA, the SPCMCA may disapprove the request


-- If the Article 32 report has been forwarded to the GCMCA, the SPCMCA forwards 
the request for discharge to the GCMCA, with a recommendation for action on request


- Convenes discharge boards, depending upon the status of the respondent and act on the 
findings and recommendations of the board


- Acts as separation authority depending upon the status of the respondent, the basis for the 
discharge, and/or the findings and recommendations of the board


REfERENCEs:
Manual for Courts-Martial, United States (2008)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


4 (18 March 2010)
AFI 51-201, Administration of Military Justice, Chapter 3 (21 December 2007), Incorporating 


Through Change 1 (3 February 2010)
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UnlawFUl CoMMand inFlUenCe


As the military courts have often emphasized, unlawful command influence (UCI) is the mortal 
enemy of military justice. The courts have been equally quick, however, to distinguish proper 
command influence from UCI. The key is to understand what constitutes proper involvement 
by the commander, and what crosses the line into UCI.


- Superior commanders are not prohibited from establishing and communicating policies 
necessary to maintain good order and discipline. They are also free to pass on their experi-
ence and advice regarding disciplinary matters. Having done so, however, the superior 
commander must then step back and allow the subordinates to exercise their discretion in 
the matter, examples of proper or lawful command involvement are:


-- Withholding a subordinate’s authority to act in an individual case or types of cases


-- Requesting a subordinate to reconsider his/her action in light of new evidence


-- Consulting with subordinates on judicial decisions at the subordinate’s request; how-
ever, the subordinate alone must decide what action to take


-- “Tough talk” policy letters, talks and briefings on issues of concern are permissible so 
long as they are not indicative of an inelastic attitude or an attempt to influence the 
finding and sentence in a particular case


-- Focusing on problem areas is permissible, examples include: characterizing illegal drug 
use as a threat to combat readiness or referring to “ferreting out” illegal drug dealers 
as a legitimate command concern


- Superior commanders must not make comments that would imply they expect a particular 
result in a given case or type of cases, examples of unlawful command influence include:


-- A commander states at an officers’ call that all drug users must be removed from the Air 
Force. Potential court members for an upcoming court involving drugs are present. The 
inference may be that the commander expects the court to impose a punitive discharge.


-- A commander makes comments on his displeasure at the light sentences adjudged by 
previous courts. The concern is future panel members may adjudge a harsher sentence 
than they might otherwise in order to please the commander.


-- A commander expresses his concern about court-martial cases in which subordinate 
commanders preferred charges, recommended a court, and then testified during sen-
tencing on behalf of the accused. The suggestion was they refrain from testifying for 
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the accused in upcoming courts. Any attempt to discourage a witness from testifying 
is improper.


-- A commander, speaking informally to a group of officers, jokingly says he does not 
care how long a particular court takes, as long as the members “hang the SOB.” The 
impression is that he believes the accused to be guilty and expects the members to agree.


-- A convening authority may not exclude classes of individuals from serving as court 
members if done to obtain a more severe sentence


-- Interfering with a party’s access to witnesses


-- Intent to actually interfere with a case is not required. Command actions that unin-
tentionally discourage witnesses to testify or cause witnesses to alter their testimony 
may constitute UCI.


- Commanders at each level are given authority by virtue of their commands to impose 
discipline upon subordinates within their command. For example, a squadron commander 
may discipline anyone assigned to his/her squadron. Since that squadron would normally 
fall under a group and then a wing, those squadron members would likewise be subject to 
discipline from their group and/or wing commanders. Each commander in the chain must 
remain free to exercise his/her own discretion to impose discipline without inappropriate 
interference from a superior commander.


-- The key consideration is whether a commander is taking disciplinary action based upon 
that commander’s own personal belief that the disciplinary action is appropriate or 
whether the commander is merely acquiescing to direction from a superior to impose 
the particular discipline


-- A superior commander must not direct a subordinate commander to impose a particu-
lar punishment or take a particular action. To do so would constitute UCI because the 
decision was not that of the commander taking action or imposing punishment, but 
rather that of the superior commander.


-- The superior commander can remove or withhold the authority from the subordinate 
commander to act in a particular case or type of cases and impose punishment himself


REfERENCEs:
Manual for Courts-Martial, United States (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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ServinG aS a CoUrT MeMber


At some time in your military career you may be detailed to sit as a member of a court-martial. 
Court members serve essentially the same function in a military court-martial as jurors serve 
in civilian trials. The following are some important facts:


- When convening a court-martial, the convening authority personally selects members who 
are, in his/her opinion, best qualified for this duty. Article 25(d)(2) of the Uniform Code 
of Military Justice (UCMJ) outlines what factors should be considered when determining 
who is “best qualified.” These include age, education, training, experience, length of service, 
and judicial temperament.


- Prior to sitting as a member in a court-martial, court members are usually asked to complete 
a court member data sheet, providing personal and professional information. This data 
sheet provides counsel for both sides information about a member’s background that assists 
them in determining whether there is reason to excuse that particular member from sitting 
on the court.


- Once detailed to sit on a court-martial, a member must avoid allowing others to speak 
about upcoming cases in that member’s presence. Court members are required to be 
impartial. Having prior knowledge of the facts of a case may impact a member’s ability 
to remain impartial.


- If a detailed court member needs to be excused, keep the following in mind:


-- Although the convening authority may excuse members prior to assembly for any 
reason, requests to be excused from court member duty should be based on good cause. 
Requests should be written and forwarded to the convening authority through his/her 
staff judge advocate (SJA). Members detailed to a court-martial should not depart the 
local area on leave or TDY without coordination with the SJA unless they have been 
properly relieved from duty.


-- After the court-martial is assembled, the convening authority can no longer excuse 
members unless the member has good cause. After assembly, court members are nor-
mally only excused as a result of being challenged by either trial or defense counsel, or 
after being released by the military judge for good cause.


-- Trial and defense counsel, as well as the military judge, are entitled to ask court mem-
bers questions at trial to ensure that the accused is brought to trial before an impartial 
court panel. This questioning is referred to as “voir dire,” and occurs prior to the court 
members hearing any evidence in the case.
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-- Both the trial and defense counsel can challenge any member for cause. There is no 
limit to the number of court members who can be removed for cause. Each side is also 
permitted one challenge without cause. This is called a peremptory challenge. Its only 
limitation is that it may not be used to improperly remove a member on the basis of 
that member’s race, gender, or other constitutionally protected status.


- If the accused pleads “not guilty,” the court members receive evidence, arguments from 
counsel, and instructions on the law from the military judge in order to determine whether 
the accused is guilty or not guilty. The members must be convinced beyond a reasonable 
doubt that the evidence presented during the trial shows the accused committed the offense 
to find the accused “guilty.” The decision of the court is called the “finding.”


- The senior ranking court member is called the “president.” It is the president’s job to 
announce the findings of the court-martial panel to the accused and counsel and to check 
the vote count and announce the results to the other members. The junior ranking court 
member collects and counts the votes during deliberations.


- If the accused is found “guilty,” the court members will hear evidence in aggravation, extenu-
ation and/or mitigation, listen to arguments from counsel recommending a sentence, and 
receive instructions from the military judge on sentencing procedures. They then deliberate 
and decide on an appropriate sentence. The president announces the sentence in open court 
in the presence of accused and counsel.


- If the accused pleads “guilty,” but elects to be sentenced by members, the same sentencing 
procedures apply as when the accused is found “guilty” by members


- During the trial, the military judge may choose to hold sessions on the record outside 
the presence of the court members. These are called Article 39(a) sessions because they 
are authorized under Article 39(a), UCMJ. During these sessions, the military judge and 
counsel often discuss matters that would be inappropriate for the court members to hear, 
such as the admissibility of evidence. Other times, administrative matters may be discussed 
that do not require the presence of the court members. During these out-of-court sessions, 
court members may not discuss the case among themselves or with anyone else.


- Court members are given an opportunity to question witnesses after the counsel have 
completed their examinations. A court member proposes a question by writing it down 
on the question forms provided. Both counsel will review the question and can object to 
the question posed by a court member. The military judge will rule on the objection. In 
asking questions, court members must remember not to become advocates for either side, 
but must remain impartial.
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- Court members are allowed to take notes during the trial. A court member may refer to 
his/her notes during deliberation, but the notes are not evidence, cannot be used by any 
court member as evidence, and may not be shown or read to other members. Ultimately, 
if the members cannot agree on whether particular evidence was presented, or what the 
exact nature of the evidence was, the members may ask the military judge to reopen the 
court and present the evidence again.


- Each member has an equal voice and vote in discussing and deciding a case. The influence 
of superiority in rank must not be employed in any manner in an attempt to control the 
independence of the members in the exercise of their own personal judgment. Service as 
a court member, while important, is not a rating factor to be considered on any member’s 
performance report.


- No one may enter the deliberation room while the members are deliberating. All members 
must be present during any deliberation. If the members have a question or otherwise 
need to communicate with the military judge, or if they want a break, one of the members 
should contact the bailiff who will notify the military judge. The military judge notifies the 
counsel and accused and reopens the court. The members are brought into the courtroom 
and are allowed to ask their question, or the military judge will formally recess the court 
so that the members may take a break. Members may not discuss the case with anyone 
during the recess, even among themselves. After a recess, the court is again formally opened 
to return members to their deliberations. These procedures ensure that no one improperly 
communicates with members during their deliberations and that no deliberations occur 
without all members being present.


- Each member has a right to be free from harassment or ridicule based upon that member’s 
participation as a court member. Court member deliberations are conducted in private, and 
each member takes an oath not to disclose any member’s opinion or vote. Furthermore, 
no member may be compelled to answer questions about the deliberations unless lawfully 
ordered to do so by a military judge.


REfERENCEs:
UCMJ art. 25
Rule for Courts-Martial 501-505, 804-807, 813, 901, 911-1007 (2008)
U.S. Dep’t of Army Pam. 27-9, Legal Services: Military Judges’ Benchbook (1 July 2003)
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TeSTiFyinG aS a wiTneSS


As a commander, first sergeant, or supervisor, you or one of your subordinates may be called 
upon to testify at a court-martial or other administrative hearing


- Either the trial counsel or defense counsel may call witnesses during the findings portion 
(determining whether the accused is guilty or not guilty) of the trial to either help prove 
an element of the offense or provide a defense to the charge


- Either counsel may also call witnesses during the sentencing portion of the trial. A sentenc-
ing witness may be called to testify about a variety of things, such as the character of the 
accused, the impact of the offenses on the unit, or relating an opinion about the accused’s 
rehabilitative potential.


-- You will not be allowed to testify about your opinion as to an appropriate sentence, in-
cluding whether or not the accused should be punitively discharged from military service


-- When testifying about the accused’s potential for rehabilitation, the witness must be 
able to show that he/she possesses sufficient information and knowledge about the 
accused, separate and apart from the offenses committed by the accused. In short, the 
witness must have knowledge of the accused as a “whole person.”


- The attorney calling you as a witness should, before trial, discuss the questions he or she 
will ask and questions the opposing counsel will likely ask on cross-examination. If you are 
going to be a witness, you should reserve the time necessary to permit the trial or defense 
counsel to ensure you are properly prepared to take the stand. Furthermore, the opposing 
counsel should also have the opportunity to interview you prior to testifying.


- You have an absolute duty to testify honestly when called, and you should immediately 
report any attempts to influence your testimony to the staff judge advocate


REfERENCE:
Rule for Courts-Martial 1001 (2008)


ATTACHMENT:
Tips to Witnesses in Preparation for a Hearing or Trial
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TiPS To wiTneSSeS in PreParaTion For a hearinG or Trial


- Always tell the truth


- Review the facts prior to trial


- Do not worry about being nervous. It is a normal reaction.


- Never argue with the military judge or counsel for either side. Use military courtesy when 
addressing the military judge or officers of superior rank.


- Be yourself on the stand and answer questions in a natural, conversational tone. Try not to 
be overly emotional or to appear insolent.


- Do not try to answer a question you do not understand. Simply state, “I’m sorry, I do not 
understand your question.”


- Do not be afraid to say you do not know the answer to the question. If it is the truth, “I 
don’t know” is a perfectly acceptable answer.


- Be prepared for cross-examination. Do not forget that the court members or the military 
judge can also ask you questions. Remain on the stand until the military judge states that 
you are excused.


- Do not be baited into emotional or angry reactions if the cross-examiner is verbally aggres-
sive or is questioning your truthfulness. Remember that the counsel who called you as a 
witness can always set the record straight during subsequent examination.


- Do not give conclusions or express an opinion unless you are requested to do so and no 
objection is made to your expression of opinion


- If an objection is made to any question asked of you, wait until the military judge rules on 
the objection before answering the question


- If you are asked for a “yes” or “no” answer to a question that cannot be answered with a 
“yes” or “no,” state that the question cannot be answered with a “yes” or “no” and explain 
your answer when you are asked to do so


- If you are asked if you have discussed the case with the representative of either party, reply 
truthfully. Remember that there is a distinction between discussing a case and being told 
what to say.
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- Do not try to guess why a counsel may ask a question that seems unusual during cross-
examination. If there is no objection to the question, just answer it the best you can.
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adMiniSTraTive CoUnSelinGS, adMoniTionS, and rePriMandS


Counselings, admonitions, and reprimands are quality force management tools available to 
supervisors, superiors, and commanders. These management tools are designed to improve, 
correct, and instruct those who depart from standards of performance, conduct, bearing, and 
integrity and whose actions degrade the individual and unit’s mission. These tools are corrective 
in nature, not punitive. When properly used, they help maintain established Air Force standards 
and enhance mission accomplishment.


whaT aCTion iS aPProPriaTe


- When a member departs from standards, there are many factors to consider in determining 
what action, if any, is appropriate


- The Basics: AFI 36-2907, Unfavorable Information File (UIF) Program, Chapter 3, contains 
guidance on administrative counselings, admonitions, and reprimands. The counseling is 
the lowest level of administrative action. An admonition is more severe than a counseling. 
A reprimand is more severe than a counseling or admonition and carries a stronger degree 
of official censure.


- Primary Considerations: The decision to issue a letter of counseling, admonition, or 
reprimand should be based primarily on two factors:


-- First is the nature of the incident. Counselings, admonitions, and reprimands may be 
administered for ANY departure from Air Force standards. Unlike nonjudicial punish-
ment under Article 15 of the Uniform Code of Military Justice (UCMJ), they are NOT 
limited to offenses punishable by the UCMJ. (These disciplinary measures may also 
be issued to Reserve members who commit an offense while in civilian (non-Title 10) 
status.) The seriousness of the departure should be considered before deciding what 
type of action is appropriate to take.


-- Second is the previous disciplinary record of the member. Counselings, admonitions, 
and reprimands should be used as part of a graduated pattern of discipline in response 
to repeated departures from standards. In other words, each time a service member 
departs from standards, the response should usually be more severe.
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iSSUinG The CoUnSelinG, adMoniTion, or rePriMand


- Counselings, admonitions, and reprimands may be either verbal or written. Usually the 
counseling, admonition, or reprimand should be in writing because the corrective action 
is more meaningful to the member and the infraction is documented. A verbal counsel-
ing may be recorded on an AF IMT 174, Record of Individual Counseling (RIC). Letters 
of counseling (LOCs), letters of admonition (LOAs), and letters of reprimand (LORs) 
should be typed on letterhead and must comply with the requirements listed below. The 
attachment following this section is a sample format for an LOC, LOA, or LOR. Failure to 
follow the requirements for drafting and maintaining these documents could limit the use 
of the documents in a subsequent proceeding. Failing to include the second indorsement 
noting the commander’s consideration of a response, for example, will likely render an LOR 
inadmissible in a later court-martial or discharge proceeding.


- Drafting the Letter—LOCs, LOAs, and LORs must state the following:


-- What the member did or failed to do, citing specific incidents and their dates


-- What improvement is expected


-- That further deviation may result in more severe action


-- That the member has three duty days to respond and provide rebuttal matters (30 days 
for non-EAD reservists)


-- That all supporting documents become part of the record


-- That the person who initiates the LOC, LOA, or LOR has three duty days to advise 
the individual of their decision regarding any comments submitted by the individual


- Privacy Act Requirements: Written counselings, admonitions, and reprimands are subject 
to the rules of access, protection, and disclosure outlined in AFI 33-332, Air Force Privacy 
Act Program. Therefore, all LOCs, LOAs, and LORs must contain a paragraph outlining the 
applicability of the Privacy Act to the document. Copies held by supervisors, commanders, 
and those filed in a member’s UIF or personnel information file (PIF) are subject to the 
same Privacy Act rules.


- Procedures: A person intending to issue an LOC, LOA, or LOR should


-- Investigate to determine the infraction occurred


-- Draft the letter according to the requirements of AFI 36-2907 as set forth above
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-- Read the individual the letter and have the member immediately acknowledge receipt 
on the original letter by filling in the date received and signing the acknowledgement


-- If the member refuses to acknowledge receipt, the person who issued the letter should 
write on the original letter beneath the member’s signature block in the acknowledge-
ment section, “<<Rank and Name of Member>> refused to acknowledge receipt”


-- Give the member a copy of the letter. (If the member is a non-EAD Reserve member 
who has departed the duty area, the commander may send the letter via certified letter 
to the member’s address or best available address, and the individual will be presumed 
to be in receipt of this official correspondence.)


-- After three duty days from the date the letter was issued, have the member indicate 
in an indorsement (example in attachment at end of this section) of the original letter 
whether or not the member is submitting a response to the letter. Have the member fill 
in the date of the indorsement, strike through the inapplicable language in parentheses, 
and sign the indorsement.


-- Attach any matters the member submits in response to the original letter


-- If the member refuses to complete or sign the indorsement, the person who issued the 
letter should write on the original letter beneath the member’s signature block, “<<Rank 
and Name of Member>> failed to provide matters in response to this letter within three 
duty days (or 30 days for reservists not serving on extended active duty) and refused to 
complete the 1st Ind,” along with the issuer’s signature block, signature, and the date


-- If the member submits a response, advise the member within three duty days of the 
submission of the response of the final decision concerning information submitted by 
the member in an indorsement (example in attachment at end of this section). See AFI 
36-2907, para 3.5.1.6, concerning this requirement. If using an indorsement similar to 
that in the attachment, the issuer of the letter should fill in the date of the indorsement, 
strike through the inapplicable language in parentheses, and sign the indorsement.


-- Inform the member’s chain of command of the letter. If appropriate or requested, send 
the letter, member’s written acknowledgement, 1st Ind, 2nd Ind (if applicable), and 
any documents submitted by the member to the member’s superiors or commander 
for information, action, or approval for entry in the member’s PIF, UIF, or both.
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reCord KeePinG


- There are detailed rules concerning the maintenance and disposition of specific documents:


Rules for LOC, LOA, and LOR Disposition


Letters Issued  
to Enlisted


Type of 
Letter


Disposition


LOC May be placed in PIF or UIF


LOA May be placed in PIF or UIF


LOR May be placed in PIF or UIF


Letters Issued  
to Officers


Type of 
Letter


Disposition


LOC
May be placed in UIF and must be placed 
in PIF if not placed in UIF


LOA
May be placed in UIF and must be placed 
in PIF if not placed in UIF


LOR Must be placed in UIF


- Commanders who wish to establish a UIF on optional letters (LOCs, LOAs, and LORs for 
enlisted members and LOCs and LOAs for officers) must notify the member on an AF IMT 
1058 before establishing a UIF. LORs issued to officers must be filed in a UIF via AF IMT 
1058, but the commander does not need to submit the AF IMT 1058 to the officer because 
the officer is provided with an opportunity to refute the LOR when it is initially presented.


reServe/GUard MeMberS


- Commanders, supervisors, and other persons in authority can issue administrative counsel-
ings, admonitions, and reprimands to Reserve members who commit an offense while in 
civilian (non-Title 10) status


- If the member is a non-EAD Reserve member who has departed the duty area, the com-
mander may send the counseling/admonition/reprimand letter via certified mail to the 
member’s address or best available address, and the individual will be presumed to be in 
receipt of this official correspondence
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- Non-EAD reservists have 30 calendar days from the date of receipt of the certified letter to 
acknowledge the notification, intended actions, and provide pertinent information before 
the commander makes a final decision. In calculating the time to respond, the date of 
receipt is not counted. If the Reserve member mails the acknowledgment, the date of the 
postmark on the envelope will serve as the date of acknowledgment. 


- The person who initiated the counseling/admonition/reprimand has 30 calendar days from 
the receipt of the certified letter to advise a non-EAD Reserve member of his/her final 
decision regarding any comments submitted member


- AFI 36-2907 does not apply to Air National Guard (ANG) members. Many state codes 
of military justice authorize letters of admonition or reprimand. There is no AFI or Air 
National Guard Instruction (ANGI) that addresses the issuing of counselings, admonitions, 
and reprimands to ANG members; however, commanders and supervisors have inherent 
authority to do so. Consult the servicing staff judge advocate before issuing an LOC, LOA, 
or LOR to an ANG member.


REfERENCEs:
AFI 33-332, Air Force Privacy Program (16 May 2011)
AFI 36-2608, Military Personnel Records System (30 August 2006)
AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 3 


(3 February 2010)
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SUGGeSTed ForMaT For leTTerS oF CoUnSelinGS, adMoniTionS, and rePriMandS


<<Date>>
MEMORANDUM FOR <<Member’s Grade, Name, SSN>>


FROM: <<Issuer’s Office Symbol>>


SUBJECT: Letter of <<Counseling>><<Admonition>><<Reprimand>>


1. Investigation has disclosed that <<describe what the member did or failed to do, citing specific 
incidents and dates>>.


2. You are hereby <<counseled>><<admonished>><<reprimanded>>. <<Tailor the language 
in this paragraph to discuss the impact of what the member did or failed to do and what 
improvement is expected>>. Your conduct is unacceptable and any future misconduct may 
result in more severe action.


3. The following information required by the Privacy Act is provided for your information. 
AUTHORITY: 10 U.S.C. § 8013. PURPOSE: To obtain any comments or documents you 
desire to submit (on a voluntary basis) for consideration concerning this action. ROUTINE 
USES: Provides you an opportunity to submit comments or documents for consideration. If pro-
vided, the comments and documents you submit become a part of the action. DISCLOSURE: 
Your written acknowledgment of receipt and signature are mandatory. Any other comments or 
documents you provide are voluntary.


4. 
 a. For active duty or Reserve members on EAD: You will acknowledge receipt of this 
letter immediately by signing the acknowledgement below. Within three (3) duty days from 
the day you received this letter, you will sign the 1st Ind below. Any comments or documents 
you wish to be considered concerning this letter must be submitted at that time. You will be 
notified of my final decision regarding any comments submitted by you within three (3) duty 
days.


 b. For non-EAD Reserve members: You will acknowledge receipt of this letter im-
mediately by signing the acknowledgement below. Within 30 calendar days from the day you 
received this letter, you will sign the 1st Ind below. Any comments or documents you wish to 
be considered concerning this letter must be submitted to me at this time. You will be notified 
of my final decision regarding any comments submitted by you within 30 calendar days.


<<NAME, Rank>>, USAF
<<Position of Person Issuing Letter>>
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aCKnowledGeMenT


I acknowledge receipt and understanding of this letter on <<date of issuance>>. I understand 
that I have three (3) duty days (for non-EAD Reserve members: 30 calendar days) from the 
date I received this letter to provide a response and that I must include in my response any 
comments or documents I wish to be considered concerning this letter.


<<MEMBER’S NAME, Rank>>, USAF


1st Ind, <<Member’s Rank, Name, SSN>> Date: ______________


MEMORANDUM FOR <<Issuer’s Office Symbol>>


I have reviewed the allegations contained in this letter. (I am submitting the attached documents 
in response) (I hereby waive my right to respond).


<<MEMBER’S NAME, Rank>>, USAF


[INCLUDE INDORSEMENT BELOW AS REQUIRED]


2nd Ind, <<Issuer’s Office Symbol>> Date: ____________


MEMORANDUM FOR <<Member’s Rank, Name, SSN>>


I have considered the response you submitted on <<date member submitted response>>. (The 
letter of <<counseling>><<admonition>><<reprimand>> remains in effect) (I have decided to 
withdraw the letter of <<counseling>><<admonition>><<reprimand>>).


<<NAME, Rank>>, USAF
<<Position of Person Issuing Letter>>
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UnFavorable inForMaTion FileS (UiF)


The unfavorable information file (UIF) provides commanders with an official and single means 
of filing derogatory data concerning an Air Force member’s personal conduct and duty perfor-
mance. With some exceptions, the commander has wide discretion as to what should be placed 
in a UIF and what should be removed.


enliSTed PerSonnel


- Optional Entries: The commander MAY place the following documents, among others, 
into a UIF for up to one year:


-- A record of nonjudicial punishment under Article 15 of the Uniform Code of Military 
Justice (UCMJ) when punishment is NOT suspended or does NOT exceed one month. 
Commanders may only remove the record early if the punishment is complete.


-- A record of conviction by a civilian court or an action equivalent to a finding of guilty 
for an offense where the maximum confinement penalty authorized for the offense is 
one year or less


-- Written letters of reprimand, admonition, or counseling


-- Confirmed incidents involving discrimination or sexual harassment of personnel


- Mandatory Entries: The following information must be placed into a UIF:


-- Records of nonjudicial punishment under Article 15 of the UCMJ when punishment is 
suspended OR when the punishment period is in excess of one month (maximum two 
year disposition). Commanders may only remove the record early if the punishment 
is complete.


-- Records of conviction by civilian courts or actions equivalent to a finding of guilty of 
an offense which resulted in or could have resulted in a penalty of confinement for 
more than one year or death (maximum two year disposition)


-- Records of court-martial convictions (maximum two year disposition). Only the wing 
commander or convening authority (whichever is higher in rank) may remove a court-
martial order early, and it cannot be removed if the court-martial punishment, sentence, 
judgment or action is incomplete.


-- Control roster actions (maximum one year disposition)
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oFFiCerS


- An officer UIF must be established when an officer receives nonjudicial punishment under 
Article 15 of the UCMJ (regardless of punishment imposed), a letter of reprimand (LOR), 
or a court-martial conviction


-- A record of court-martial conviction must remain for a period of four years or PCS plus 
one year (whichever is later), only the wing commander or the convening authority 
(whichever is higher in rank) may remove it early, and it cannot be removed if the 
court-martial punishment, sentence, judgment, or action is incomplete


-- Records of nonjudicial punishment under Article 15 of the UCMJ and LORs remain 
on file for a maximum period of two years, and only the wing commander or issuing 
authority/imposing commander (whichever is higher in rank) may remove them early. 
A record of nonjudicial punishment under Article 15 may only be removed early if the 
punishment is complete.


- A UIF must be established when an officer is convicted by a civilian court or there is 
an action equivalent to a finding of guilty of an offense which resulted in or could have 
resulted in a penalty of confinement for more than one year or death. A record of a civilian 
conviction remains on file for a period of four years, or PCS plus one year (whichever is 
later). Only the wing commander may remove it early.


- A UIF must be established when an officer is placed on the control roster. Placement on 
the control roster remains on file for one year, and only the wing commander or issuing 
authority (whichever is higher in rank) may remove it early.


- Letters of admonition and letters of counseling may be filed in a UIF


-- If filed in the UIF, they will stay in the UIF for a period of no more than two years 
and only the wing commander or the issuing authority (whichever is higher in rank) 
may remove them early


-- If not filed in the UIF, they must be filed in the member’s personnel information file 
(PIF), and they will stay in the PIF until the officer’s PCS


aCCeSS and review


- Access: Besides the commander, only certain individuals are to have access to UIFs and 
their contents


-- The member who has the UIF


-- First sergeants
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-- Rating officials, when preparing to write or endorse a performance report or when 
preparing a promotion recommendation


-- The senior Air Force officer or commander of an Air Force element in a joint command


-- The Air Force element section commander in a joint command


-- MPF personnel, IG personnel, inspection team members, legal office personnel, law 
enforcement personnel, MEO personnel, and substance abuse counselors authorized by 
the commander to review the document in the course of their official Air Force duties


-- Program managers for Air Force Reserve programs


- Review: All UIFs require periodic review to ensure continued maintenance of documents 
in the UIF is proper


- The unit commander must review all UIFs


-- Within 90 days of assuming or being appointed to command


-- Annually, with the assistance of the staff judge advocate


-- Whenever individuals are being considered for, among other things, promotion, reen-
listment, PCS, PRP duties, retraining, EPRs, or OPRs


-- Whenever Reserve members are being considered for in-residence professional military 
education or Reserve short courses, a statutory tour or an active duty tour over 30 days, 
or appointment or enlistment into the Air Force Reserve


REfERENCEs:
AFI 36-2608, Military Personnel Records System (30 August 2006)
AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005)
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ConTrol roSTerS


Commanders at all levels are authorized to use a control roster for individuals whose duty 
performance is substandard or who fail to meet or maintain Air Force standards of conduct, 
bearing, or integrity, on or off duty.


PUrPoSe


- The control roster is a rehabilitative tool


- Control rosters assist commanders in controlling or evaluating a member’s performance 
and provide the member an opportunity to improve that performance


- A single incident of substandard duty performance or an isolated breach of standards not 
likely to be repeated should not ordinarily be a basis for a control roster action. Other 
rehabilitative tools should be considered before placing a member on the control roster.


- Placing an individual on the control roster is not a substitute for more appropriate adminis-
trative, judicial, or nonjudicial action. Additionally, individuals are not shielded from other 
appropriate actions by virtue of being placed on the control roster.


ProCedUre


- Commanders place an individual on the control roster by using AF IMT 1058, which puts 
the member on notice that his/her performance and behavior must improve or he/she will 
face more severe administrative action or punishment


-- Members acknowledge receipt of the action and have three duty days to respond before 
the AF IMT 1058 is finalized. (If the member is a non-EAD Reserve member who has 
departed the duty area prior to these three duty days, the commander may send the 
AF IMT 1058 via certified mail to the member’s address or best available address, and 
the individual will be presumed to be in receipt of this correspondence. The Reserve 
member has 30 calendar days from receipt to acknowledge the notification and provide 
pertinent information beore a final decision is made.)


-- The control roster observation period may last for up to six months for active duty 
personnel. (HQ AFRC or HQ AFPC may establish longer observation periods, not 
to exceed 12 months, for Reserve personnel if deemed appropriate.)


-- Commanders at all levels have the authority to add enlisted members to or remove 
them from the control roster


-- Commanders at all levels have the authority to add officers (if the commander is senior 
to the officer) to a control roster, but officers can only be removed from a control roster 
by the wing commander or issuing authority, whichever is higher in rank
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-- If the member’s conduct or performance does not improve during the observation 
period, the commander should consider whether a more severe response is required, 
such as initiating an administrative discharge


-- Commanders may direct an OPR or EPR before entering or removing the person from 
the control roster, or both


-- UIF action is required if an individual is placed on the control roster


- Numerous personnel actions are affected by placing a member on a control roster, including, 
but not limited to the following:


-- PCS/PCA reassignment is limited. (For Reserve assignments, individuals remain 
eligible for PCS while on the control roster, though the gaining commander or IMA 
program manager will decide if the assignment is appropriate.)


-- All formal training must be canceled


-- Eligibility for promotions and reenlistments is limited


REfERENCEs:
AFI 36-2608, Military Personnel Records System (30 August 2006)
AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005)
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adMiniSTraTive deMoTionS


An administrative demotion is another quality force management tool commanders have avail-
able to help ensure a quality enlisted force. In cases where demotion actions may be appropriate, 
members should be given the opportunity to overcome their deficiencies prior to the initiation 
of the action.


deMoTion and aPPellaTe aUThoriTieS


- The demotion authority is the group commander (or equivalent level commander) for 
master sergeants (E-7) and below. For senior master sergeants (E-8) and chief master ser-
geants (E-9), the MAJCOM/CC, FOA/CC, or DRU/CC is the demotion authority (unless 
delegated to the CV, CS, MP, DP, or NAF/CC). (For Reserve members, AFRC/CV is the 
demotion authority for E-8 and E-9.)


- The appellate authority is the next level commander


reaSonS For deMoTion


- Do not use administrative demotions when it is more appropriate to take action under the 
Uniform Code of Military Justice


- The basis for the demotion must have occurred in the current enlistment unless the com-
mander does not become aware of the facts and circumstances until the subsequent enlistment


- If a sufficient reason exists to initiate a demotion action, a commander should use the entire 
military record in deciding whether a demotion action is appropriate


- Reasons for demotion include:


-- Officer trainees or pipeline students if eliminated from training


-- Termination of student status of members attending TDY Air Force schools


-- Failure to maintain or attain the appropriate skill/grade level


-- Failure to fulfill NCO responsibilities, as defined in AFI 36-2618


-- Failure to keep fit


-- Failure to perform


-- For Reserve members: Not participating in reserve training, per AFI 36-2254, Vol 1
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dUe ProCeSS


- Commanders should consult with the servicing staff judge advocate prior to initiation to 
ensure appropriateness of the action and legal sufficiency


- The following procedures must be followed in an administrative demotion action:


-- The immediate commander notifies the member in writing of the intention to rec-
ommend demotion, citing the paragraph, the demotion authority if other than the 
initiating commander, and the recommended grade. The notification must also include 
the specific reasons for the demotion and a complete summary of the supporting facts.


-- The immediate commander informs the member of his right to counsel and the right to 
respond within three (3) duty days (30 calender days for non-EAD Reserve members) 
orally, in writing, or both


--- The initiating commander should get a signed acknowledgement of receipt of the 
action from the member. (If a Reserve member does not respond within 30 calender 
days, the proposed demotion action can proceed.)


--- The initiating commander must also inform eligible members of their right to 
apply for retirement in lieu of demotion


-- Following the member’s response, if the commander elects to continue the proceed-
ings, the case file is forwarded with a summary of the member’s written and verbal 
statements to the military personnel flight for processing prior to forwarding to the 
demotion authority


-- The member must be notified in writing of the decision to forward the action to the 
demotion authority


-- The demotion authority obtains a written legal review before making a decision


-- The demotion authority may demote more grades than recommended by the initiating 
commander


-- If the demotion authority decides to demote the member, the member is informed of 
his right to appeal
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“deMoTable” GradeS


- The following demotions are permitted:


-- E-2 to E-1


-- E-3 to E-2


-- E-4 through E-9 may be demoted to E-3; however, a demotion of three or more grades 
is only appropriate when no reasonable hope exists that the member will ever show the 
proficiency, leadership, or fitness that earned the initial promotion


reSToraTion oF Grade


- Once the demotion action is complete, the demotion authority may, if appropriate, restore 
the member’s original grade between three months and six months after the effective date 
of the demotion 


deMoTion oF reServe MeMberS


- In December 2009, the AFI covering demotions of active duty and Reserve members was 
rescinded but the new AFI only covered demotions of active duty members. Until that error 
is corrected, commanders should rely on AFPD 36-35 as authority for reserve demotions. 
The procedures from the new AFI can be followed when processing reserve demotions with 
appropriate modifications regarding contacts with Reserve members.


- The immediate commander can, when necessary, use certified mail sent to the Reserve 
member’s address or best available address when notifying a Reserve member of his/her 
intent to recommend demotion, and, when applicable, his/her intent to forward the demo-
tion action to the demotion authority


- The demotion authority may also use certified mail to notify a Reserve member of his/her 
decision to demote the member and of the member’s right to appeal. Reserve members not 
on EAD have 30 calender days to submit his/her appeal.


REfERENCE:
AFI 36-2502, Airman Promotion/Demotion Programs (31 December 2009)
AFPD 36-25, Military Promotion and Demotion (21 June 1993)
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SeleCTive reenliSTMenT


The selective reenlistment program (SRP) is designed to ensure only enlisted members who 
consistently demonstrate the capability and willingness to maintain high professional standards 
are afforded the privilege of continued military service.


- Commanders have total SRP selection and nonselection authority


- Decisions should be in line with other qualitative recommendations, such as promotion, 
and must be based upon substantial evidence. Commanders may reverse their decisions 
at any time.


- The SRP applies to all enlisted personnel eligible for consideration or reconsideration


- SRP nonselection makes members ineligible for promotion and automatically cancels 
projected promotion line numbers


- Commanders will conduct early SRP consideration for members who have not previously 
received formal SRP consideration, are otherwise eligible to reenlist, and request early 
separation for the following reasons:


-- PALACE CHASE


-- Early separation directed by HQ USAF (except special separation benefit/voluntary 
separation incentive)


-- Officer training program, other than AFROTC


-- Early release to further education


-- Sole surviving son or daughter


-- Early release from extension


-- Accepting public office


-- Miscellaneous reasons


-- Pregnancy or childbirth


-- End of year early release
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- Immediate supervisors are responsible for ensuring members meet quality standards


-- Provide unit commanders with recommendations of a member’s career potential


-- Prepare AF IMT 418, Selective Reenlistment Program Consideration


- Unit commanders consider the supervisor’s recommendation, the member’s duty perfor-
mance and career force potential before making a decision


-- If the member is selected for reenlistment, the commander completes the SRP roster


-- If the supervisor recommends nonselection or the commander nonconcurs with the 
supervisor’s recommendation to allow the member to reenlist, the commander must:


--- Notify the member of the specific reasons for nonselection, areas needing improve-
ment, appeal opportunity, promotion ineligibility, and the possibility of future 
reconsideration and selection


--- Permit the member three workdays to decide whether to appeal the decision


- The appellate authority may be the group commander, wing commander, or SecAF, depend-
ing on the member’s length of service


- A legal review is only required when a member appeals SRP decisions; however, it is recom-
mended that commanders contact the servicing legal office prior to notifying a member of 
a nonselection decision


- Coordination with the legal office can identify any potential problems with the package 
and avoid issues during the appeal process


REfERENCE:
AFI 36-2606, Reenlistment in the United States Air Force (9 May 2011)
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reServe reenliSTMenTS


The quality of the Air Force Reserve program depends on the quality of its enlisted members. 
To keep highly qualified, motivated USAFR members is essential to mission accomplishment. 
Reenlistment in the Air force Reserve is not a right; it is a privilege. It obligates the individual 
to serve in the active military service in the event of mobilization.


- Commanders are instructed to appoint a career noncommissioned officer NCO (staff 
sergeant or above) at the 7 or 9 skill-level to serve as unit career advisor (UCA) to administer 
the Airmen Career Retention Program


-- Unit supervisors give the unit commander recommendations on members being con-
sidered for reenlistment


-- Unit commanders consider the supervisor’s recommendation, the member’s duty 
performance and career force potential before making a decision


-- Unit commanders make the final decision on whether a person is eligible for reenlist-
ment or extension


- Certain factors preclude reenlistment. (See AFI 36-2612, United States Air Force Reserve 
(USAFR) Reenlistment and Retention Program, Table 6.2.)


- Even when policy does not prohibit a member from reenlisting, the commander should 
carefully consider whether the member meets the Air Force’s quality standards


nonSeleCTion For reenliSTMenT


- It is recommended that commanders contact the servicing legal office prior to notifying a 
member of a nonselection decision


- The commander or supervisor completes AF Form 418, Selective Reenlistment Program 
Consideration, when not selecting a member for reenlistment and sends it to the retention 
program manager


-- Even though it is not necessary to articulate the reasons for the decision on the form, 
commanders should have a valid justification for their decision


-- Except for physical disability or for cause, members may not be separated if they have 
completed at least 18 but less than 20 years satisfactory service for retirement purposes


- Members who have not been selected for reenlistment have a right to appeal







44      The Military Commander and the Law


-- The member must submit a written appeal to MPF by the next scheduled UTA after 
the date he or she was notified


-- Members may appeal nonselection for reenlistment through one of two options:


--- Unit members may appeal to their senior reserve commander for final selection 
or nonselection authority


--- Members may request appointment of an appeal board to consider the case


- If the unit commander selects a member for reenlistment but later deems the member 
ineligible to reenlist, the commander prepares AF Form 418 and processes it as if it were 
an initial nonselection


REfERENCEs:
AFI 36-2612, United States Air Force Reserve (USAFR) Reenlistment and Retention Program, (25 


July 1994)
AF Form 418, Selective Reenlistment Program Consideration
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oFFiCer and enliSTed PerForManCe rePorTS


The single most important element needed for successful mission accomplishment is perfor-
mance. The officer and enlisted evaluation systems emphasize the importance of performance 
and serve a variety of purposes. First, they provide meaningful feedback to individuals on what 
is expected of them, advice on how well they are meeting those expectations, and advice on how 
to better meet those expectations. Second, they provide a reliable, long-term, cumulative record 
of performance and potential based on that performance. Finally, they provide officer central 
selection boards, senior NCO evaluation boards, the weighted airman promotion system, and 
other personnel managers sound information to assist in identifying the best qualified officer 
and enlisted personnel.


The following is a summary of officer performance reports (OPRs) and enlisted performance 
reports (EPRs). A properly prepared performance report is critical in determining who should 
be selected for advancement and should accurately reflect an individual’s performance. As a 
key quality force indicator, it should take into account any adverse administrative or punitive 
actions taken against the individual.


PerForManCe FeedbaCK


- Performance feedback is a private, formal communication a rater uses to tell a ratee what is 
expected regarding duty performance and how well the ratee is meeting those expectations. 
The rater documents the ratee’s performance on a performance feedback worksheet (PFW) 
and uses the PFW format as a guide for conducting feedback sessions. Providing feedback 
encourages positive communication, improves performance, and professional growth.


- The rater is responsible for preparing, scheduling, and conducting the feedback session. 
These sessions can only be productive when supervisors stay abreast of current standards 
and expectations. They must provide realistic feedback to improve the ratee’s performance 
and written comments, not just marks on the form. Any behavior that may result in further 
administrative or punitive action should be documented in a separate document.


- The rater provides the original PFW to the ratee, with a signed and dated feedback notice 
forwarded to the command support staff for filing. The rater may keep a copy for personal 
reference, but the PFW will not be made part of any official personnel record or be included 
in an individual’s PIF, UNLESS the ratee introduces it first or alleges he or she did not 
receive required feedback or claims the sessions were inadequate.


- The ratee may use the completed form for any purpose he or she desires
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PerForManCe rePorTS – reQUired and ProhibiTed CoMMenTS


- Some specific comments or entries are required and must be included in OPRs and EPRs. 
These comments should be drafted as stated in the AFI. Slight deviations are allowed, 
but entries significantly deviating from the recommended format are unacceptable. These 
comments and entries include, but are not limited to:


-- For a referral report or training report (TR), the evaluator must specifically detail 
the behavior or performance that caused the report to be referred (referral reports are 
discussed in detail below)


-- Explaining any significant disagreement with a previous evaluator on a perfor-
mance report


-- Comments relating to the ratee’s behavior are mandatory on the ratee’s next OPR, 
EPR, TR, and an officer’s next promotion recommendation form (PRF), if the ratee 
has been convicted by court-martial


-- If performance feedback was not accomplished, comment on that fact is mandatory


- Certain comments are inappropriate to include in performance reports. Some of the 
common mistakes include, among others:


-- Promotion recommendations for officers


-- Duty history or performance outside the current reporting period, except as allowed 
in AFI 36-2406, paragraphs 3.7.6 and 3.7.7


-- Comments referring to performance feedback sessions, except in the “Performance 
Feedback Certification” block


-- Events that occur after the close-out date


-- Any action against an individual that resulted in an acquittal or failure to implement an 
intended personnel action. This does not necessarily bar commenting on the underlying 
misconduct that formed the basis for the action, but consult with the servicing staff 
judge advocate before doing so.


-- Actions taken by a member outside the normal chain of command that represent 
guaranteed rights of appeal, such as issues raised with the inspector general


-- Race, ethnic origin, gender, age, or religion of the ratee







CHAPTER TWO      Quality Force Management      47


-- Temporary or permanent disqualification under AFMAN 10-3902, Nuclear Weapons 
Personnel Reliability Program (PRP)


-- Participation in drug or alcohol abuse rehabilitation programs


-- Performance as a court-martial member


-- Punishment received as a result of an administrative or judicial action. Restrict com-
ments to the conduct or behavior that resulted in the action


reFerral rePorTS


- Certain comments or ratings in a performance report may result in it being “referred” to the 
ratee for comments. An evaluator whose ratings or comments cause a report to become a 
referral report must give the ratee a chance to comment on the report. Referral procedures 
are established to allow the ratee to respond to the items that make a report a referral before 
it becomes a matter of record.


- Refer a performance report when:


-- An evaluator marks “Does Not Meet Standards” in any performance factor in Section 
IX of the OPR or places a mark in the far left block of any performance factor in 
Section III or marks a rating of “1” in Section V of an EPR; or


-- Any comments or attachments are derogatory; imply/refer to behavior incompatible 
with standards of personal or professional conduct, character, judgment, or integrity; 
and/or refer to disciplinary actions


- The procedures involved when referring an OPR or EPR are provided in AFI 36-2406, 
beginning with paragraph 3.9 (see AFI 36-2406, Figure 3.1, for referral memorandum)


REfERENCEs:
AFMAN 10-3902, Nuclear Weapons Personnel Reliability Program (PRP) (13 November 2006), 


Incorporating Change 2 (2 November 2010)
AFI 36-2406, Officer and Enlisted Evaluation Systems (15 April 2005), Incorporating Change 


3 (11 October 2011)
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oFFiCer ProMoTion ProPrieTy aCTionS


Officer promotion propriety action by a commander includes presenting information to SecAF 
or a selection board to find an officer is not qualified for promotion, removing an officer from 
a promotion list, or delaying a promotion date. If an officer is not qualified to perform the 
duties of the next grade, the proper authority must take promotion propriety action before the 
effective date of promotion. If commanders or supervisors have information showing an officer 
is not qualified to perform the duties of the next grade, they should discuss that information 
with the servicing staff judge advocate to determine whether sufficient evidence exists to support 
a proprietary action.


PreliMinary ConSideraTionS


- Before taking a promotion propriety action, the commander must determine if a prepon-
derance of the evidence shows it is more likely than not that the officer is not mentally, 
physically, morally, or professionally qualified to perform duties of a higher grade


- Unqualified officers should neither be selected for promotion nor allowed to remain on 
a promotion list if already selected. Accordingly, several tools are available to ensure that 
unqualified officers are not promoted.


noT QUaliFied For ProMoTion (nQP)
- When it is more likely than not that an officer is not mentally, physically, morally, or profes-


sionally qualified to perform the duties of the higher grade, the commander recommends 
the SecAF find the officer NQP


- The officer’s immediate commander initiates the recommendation to find the officer 
NQP and forwards it with appropriate coordination to the major command commander 
for review


- For officers meeting central selection boards, the NQP recommendation case file must 
arrive at HQ AFPC/DPPPO before the board convenes. This recommendation is valid 
for only one selection board.


- Before separating a second lieutenant found NQP, an attempt should be made to retain the 
officer on active duty for six months from the date promotion would have occurred unless 
retention is inconsistent with good order and discipline and give the officer an opportunity 
to overcome any problem and qualify for promotion
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reMoval FroM a ProMoTion liST


- A commander may initiate action to remove an officer from a promotion list when it is 
more likely than not that an officer is not mentally, physically, morally, or professionally 
qualified to perform the duties of the higher grade


- The officer’s immediate commander initiates the removal action and forwards it with ap-
propriate coordination to the major command commander for review. The package then 
goes to the SecAF, who must approve any removal action.


- The immediate commander’s notification of the officer of the removal action automatically 
delays the officer’s promotion until SecAF makes a decision on the removal action


delayinG a ProMoTion


- The action should be initiated when there is cause to believe the officer is not mentally, 
physically, morally or professionally qualified to perform the duties of the higher grade


- The officer’s immediate commander initiates the delay of promotion before the effective 
date of promotion and forwards it with appropriate coordination to the major command 
commander for review. The delay is effective when the immediate commander notifies the 
officer of the delay, either verbally or in writing.


- The major command commander approves initial promotion delays up to 6 months, al-
though SecAF may grant extensions for up to an additional 12 months. The officer may 
make a written response to SecAF.


ProPrieTy aCTion ProCedUreS


- The commander must inform the officer, verbally or in writing, of the propriety action 
before the effective date of promotion


- Notification in writing is preferred. If written notification is not possible, confirm the action 
in writing as soon as possible.


- The action itself must contain a clear statement of reasons for the decision and must list 
the evidence supporting the action. It must also show that the affected officer had an 
opportunity to review the information.


- The officer should acknowledge the action and be allowed five working days to respond. 
Include in the package any comment from the officer.


- AFI 36-2501, Table 5.1 contains procedures for processing propriety actions
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reServe and air naTional GUard oFFiCerS


- Commanders have the responsibility to ensure that officers in the Air Force Reserves 
and Air National Guard have the necessary qualifications to meet the responsibilities of 
a higher grade


- Commanders of officers in the Air Force Reserves and Air National Guard initiate a pro-
priety of promotion action if the preponderance of the evidence indicates it is more likely 
than not that the officer is not mentally, physically, morally, or professionally qualified to 
perform duties of a higher grade


- An officer’s wing commander or equivalent initiates the promotion proprietary action


- The procedures for actions involving officers in the Air Force Reserves and Air National 
Guard can be found in AFI 36-2504, Table 7.1


REfERENCEs:
AFI 36-2501, Officer Promotions and Selective Continuation (16 July 2004), Incorporating 


Change 3 (17 August 2009)
AFI 36-2504, Officer Promotion, Continuation and Selective Early Removal in the Reserve of the Air 


Force (9 January 2003), Incorporating Through Change 5 (19 October 2007), Certified 
Current (22 January 2010)
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enliSTed ProMoTion ProPrieTy aCTionS


Air Force promotion policy is to select individuals (active duty or reserve) for promotion based 
on potential to serve in the next higher grade. Only the best should be promoted due to the 
limited vacancies in higher grades. The responsibility for maintaining a quality enlisted force 
rests with commanders who make recommendations for promotions. The following tools are 
available to commanders when managing enlisted promotions.


nonreCoMMendaTion


- An enlisted member is considered ineligible for promotion when nonrecommended or 
removed from the promotion list by the promotion authority before the effective date of 
promotion, commonly referred to as “redlining”


- Typical grounds for removal include poor or declining performance trends or recent 
serious misconduct


- A promotion authority can nonrecommend E-3s and below in monthly increments up to 
6 months. All other ranks are nonrecommended for a specific promotion cycle.


- Airmen also become ineligible for promotion under other circumstances as outlined in AFI 
36-2502, Table 1.1, which include, but are not limited to:


-- Placement on the control roster


-- Serving a probationary period as part of an involuntary discharge action


-- Under a suspended reduction in grade imposed through nonjudicial punishment under 
Article 15 of the Uniform Code of Military Justice (UCMJ)


-- Conviction by court-martial or undergoing punishment or suspended punishment 
imposed by a court-martial


-- Conviction by a civilian court or undergoing punishment or suspended punishment, 
probation, or work release program, excluding minor traffic violations


wiThholdinG


- The immediate commander has the authority to withhold a promotion for up to one 
year after a member’s selection for the next higher grade, but before the effective date of 
promotion


- A higher authority (wing or equivalent level commander) must approve extensions beyond 
a year
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- This action allows the commander to evaluate unique or unusual events so a sound pro-
motion decision can be made. It is not intended to be used when there is substandard 
performance or behavioral problems.


- The reasons for withholding actions can be found in AFI 36-2502, Table 1.2, which 
include, but are not limited to, when the member is:


-- Awaiting a decision on an application as a conscientious objector


-- Under court-martial or civilian charges


-- Placed into the alcohol and drug abuse prevention and treatment program (ADAPT)


-- Under investigation or the subject of an inquiry (formal or informal) that may result 
in action under the UCMJ or prosecution by civilian authorities


-- When requested by the member’s commander based on other reasons with prior ap-
proval from the individual’s wing commander


- If the commander terminates the withhold action, the member receives his original DOR, 
and the effective date is the date the commander terminates the withhold action and recom-
mends promotion


deFerral


- The promotion authority may defer promotion to E-5 or higher for up to 3 months. Mem-
bers awaiting promotion to the grades of E-1 to E-4 are not subject to promotion deferral.


- A deferral action is begun to determine if the member meets acceptable behavior and 
performance standards for the higher grade. If there is clear evidence an NCO is not suited 
to take on the increased responsibilities of the higher grade, then nonrecommendation is 
the right course of action, not deferral.


- The date of rank and effective date is the first day of the month after the deferral period ends


ProCedUreS


- In all instances of nonrecommending, deferring, and withholding promotions, the 
commander


-- Informs the member of adverse actions in writing or verbally before the promotion 
effective date, confirming verbal notification in writing within 5 workdays


-- The notification includes specific reasons, dates, occurrences, and duration of the action
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-- The individual should acknowledge receipt of the notification or confirmation


-- Files the letter and the airman’s acknowledgment in the unit personnel record 
group (UPRG)


reServe enliSTed MeMberS


- Commanders have the responsibility to ensure that reserve enlisted members have the 
necessary qualifications to meet the responsibilities of a higher grade


- If the preponderance of the evidence indicates it is more likely than not that a reserve 
enlisted member does not have the qualifications to be promoted, the member’s commander 
can disapprove the promotion using AF IMT 224


REfERENCEs:
AFI 36-2502, Airman Promotion/Demotion Programs (31 December 2009)
AF IMT 224, Recommendation and Authorization for Promotion of Airman as Reserve of the 


Air Force
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nonJUdiCial PUniShMenT overview and ProCedUreS


Nonjudicial punishment (NJP) under Article 15, Uniform Code of Military Justice (UCMJ), 
provides commanders with an essential and prompt means of maintaining good order and 
discipline and also promotes positive behavior changes in service members without the stigma 
of a court-martial conviction.


overview


- Generally, any commander who is a commissioned officer may impose NJP for minor offenses 
committed by members under his/her command


- Some unique rules apply to situations involving Reserve members


-- AFRC unit commanders have UCMJ authority over Reserve members assigned or at-
tached to their respective units, even if the Reserve member is deployed. Although active 
commanders of Reserve members have concurrent UCMJ authority over all Reserve 
members attached to their respective units, i.e., on temporary duty or deployed, prior 
coordination with the Reserve member’s parent organization commander is required.


-- The Readiness Group (RMG) commander has UCMJ authority over all Individual 
Mobilization Augmentees (IMAs)(Category B Reservists) attached or assigned to the 
RMG. Active Duty commanders have concurrent UCMJ authority over CAT B reserv-
ists attached to their unit for reserve duty, for temporary duty, or for deployment.


-- Authority to issue NJP on AFRC commissioned officers is withheld from all Reserve 
commanders, except those who are general officers or who exercise general court-martial 
convening authority and their principal assistants to whom Article 15 power has been 
delegated under the AFI


ProCedUreS


- The offense must violate the UCMJ


-- A Reserve member is subject to UCMJ jurisdiction for offenses committed while on 
active duty or inactive duty training (Title 10) status at the time of the alleged offense. 
In making this determination, the commander must ask two questions: (1) Was the 
member in military status at the time he/she committed the alleged misconduct? If 
not, then no UCMJ jurisdiction exits


--- A member in active status (i.e., special tour, annual tour) is subject to the UCMJ 
from the beginning to the end of the tour, 24 hours a day. In certain circumstances, 
a Reserve member may also be subject to the UCMJ for acts committed during a 
travel day associated with active duty orders.
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--- Generally, a member performing inactive duty training (IDT) or a unit training 
assembly (UTA) is subject to the UCMJ from the beginning to the end of the 
duty, i.e., 0730 - 1630


--- An Air Force Reserve member is not, by virtue of the termination of a period of 
active duty or inactive-duty training, “shielded” from jurisdiction and discipline for 
an offense committed during such period of active duty or inactive-duty training


--- Even if the Reserve member was not in military status, the commander is autho-
rized to take administrative action, including letters of counseling, admonishment 
and reprimand


-- (2) Will the Reserve member be in military status at the time the commander is 
authorized to take administrative action, including letters of counseling, admonishment 
and reprimand?


--- Commanders can always ask Reserve members to voluntarily submit to UCMJ ju-
risdiction by extending his/her tour or IDT/UTA. In the alternative, commanders 
can wait until the member’s next scheduled training to offer Article 15 punishment.


- In deciding whether or not an offense is minor, commanders should consider:


--- The nature of the offense and the circumstances surrounding its commission


--- The need for good order and discipline


--- The member’s age, rank, duty assignment, record, and experience


--- The effect of NJP on the member and the member’s record


-- Ordinarily, an offense is not considered minor if the offense is one for which the 
maximum imposable punishment at a general court-martial includes a dishonorable 
discharge or confinement for more than one year


-- The decision whether an offense is “minor” is a matter of discretion for the commander 
imposing NJP


- Unless the member is AWOL or fleeing from justice, nonjudicial punishment MAY NOT be 
imposed for offenses which were committed more than 2 years before the date of imposition


- Commanders must confer with the staff judge advocate (SJA), or a designee, before initiat-
ing nonjudicial punishment proceedings AND before imposing punishment. The military 
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justice section of the base legal office prepares the Air Force (AF) IMT 3070, Record of 
Nonjudicial Punishment Proceedings.


-- An AF IMT 3070A is used to impose NJP on a member in the grade of Airman Basic 
through Technical Sergeant


-- An AF IMT 3070B is used to impose NJP on a member in the grade of Master Sergeant 
through Chief Master Sergeant


-- An AF IMT 3070C is used to impose NJP on an officer


- While no specific standard of proof is applicable to NJP proceedings, commanders should 
recognize that a member is entitled to demand trial by court-martial, where proof beyond 
a reasonable doubt by competent evidence is required for conviction. Commanders should 
consider whether such proof is available before initiating action under Article 15. If not, 
NJP is usually not warranted.


- Commanders should consider the maximum punishment that can be imposed based on 
the commander’s grade and the grade of the member when deciding whether a more senior 
commander should impose the NJP. Limitations are on the AF IMT 3070 and in AFI 
51-202, Tables 3.1 and 3.2 (attached).


- Commanders initiate NJP action by serving the AF IMT 3070. (A Reserve commander 
must be in Title 10 status to offer NJP and sign AF IMT 3070, and the Reserve member 
must be in Title 10 status when served the AF IMT 3070. A Reserve member generally 
cannot be involuntarily ordered to a duty status solely for purposes of initiating or complet-
ing NJP actions, although a MAJCOM commander or equivalent may grant waivers in 
approriate cases.)


- Commanders should serve the AF IMT 3070 on members within 10 days of the “date of 
discovery.” The date of discovery is identified as the date when an investigative agency (e.g., 
OSI, SFOI, IG, legal office, or commander, supervisor or first sergeant) becomes aware of 
an allegation and has identified a subject. (For Category A Reserve members, NJP should 
generally be offered no later than the next Unit Training Assembly (UTA) after the offense is 
discovered or the investigation is completed. For Category B Reserve members, NJP should 
be offered as soon as possible after facts become known by the member’s commander which 
indicate that an offense may have been committed.)


-- Failure to meet this suggested processing goal does not preclude commanders from 
initiating NJP proceedings at a later date


- Once notified of NJP proceedings, by way of the AF IMT 3070, members are allowed 
three duty days to respond. Upon written application and for good cause, the initiating 
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commander may approve a request for additional time to respond. (A Reserve member not 
in Title 10 status for at least 72 hours after being offered NJP should be required to respond 
at the start of the next miltary duty day (i.e., UTA), provided at least 72 hours have passed 
since the NJP was offered. A failure to respond within 30 calendar days is considered a 
waiver of his/her right to respond, unless an extension is granted.)


-- Commanders should encourage members to consult with the area defense counsel 
(ADC) in all cases. The AF IMT 3070 requires that an appointment with an ADC 
be established on behalf of a member prior to the commander notifying that member 
of the commander’s intent to impose NJP. Typically, an ADC appointment will be 
arranged for the member by the First Sergeant or by legal office personnel before the 
member is notified of the commander’s intent to impose NJP. (The servicing active 
duty ADC located nearest to the Reserve member’s unit normally provides defense 
services to a Reserve member facing NJP.)


-- Once served with the AF IMT 3070, the member has the right to examine all state-
ments and evidence upon which the commander intends to rely in arriving at a decision 
to impose punishment, and as to the quantum of punishment to be imposed, unless 
the matters are privileged or restricted by law, regulation, or instruction. The legal office 
normally supplies the evidence to the ADC.


-- If the member fails to indicate within three duty days (30 days for Non-EAD reserv-
ists) whether he or she will accept the Article 15, the commander may continue with 
the proceedings. The commander notes the member’s failure to respond on the AF 
IMT 3070.


-- The member’s failure to respond in time is deemed acceptance of NJP proceedings. 
However, if the commander believes the failure to respond was for reasons beyond the 
member’s control, the commander may not proceed with NJP action. Consult with 
the SJA on this matter.


-- If a member decides to accept NJP, he or she is entitled to present matters in defense, 
mitigation, and extenuation. (The Reserve commander and member must be in Title 
10 status when the Reserve member executes the acknowledgement of his/her rights 
and makes the decision to accept or reject NJP.)


--- Acceptance of NJP is not an admission of guilt. It is simply a choice by the member 
not to assert the right to a trial by court-martial and to instead allow the com-
mander to determine whether the member is guilty or not guilty of the alleged 
offense and the punishment, if any, to be imposed.


--- Members may present matters in person, in writing, or both
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-- A member is generally entitled to appear personally before the imposing commander 
and present matters in defense, mitigation, or extenuation, except under extraordinary 
circumstances or when the imposing commander is unavailable. (The Reserve com-
mander and member must both be in Title 10 status at the time of this personal 
presentation.) If the member chooses to make a personal appearance, the member 
also has the right to:


--- Be accompanied by a spokesperson (who does not have to be a lawyer)


--- Present witnesses who are reasonably available


-- A member may request that a personal presentation be open to the public. The com-
mander may open the personal appearance to the public, even though the member 
does not request it or agree that the appearance should be open. However, public 
NJP at commander’s calls, unit training assemblies and other public gatherings is 
inappropriate. NJP proceedings may be attended by a limited number of people in a 
more private setting, i.e., the commander’s office. The individuals in attendance at NJP 
proceedings should normally be limited to those in the member’s supervisory chain or 
people who can assist the commander in making a decision.


- After the personal presentation (if one is requested), and after consideration of all matters 
in defense, mitigation, and extenuation, the commander must decide:


-- Whether or not the member committed the offense


-- If so, what punishment to impose


PUniShMenT


- Commanders are required to confer with the SJA before imposing punishment except where 
impracticable due to military exigencies. The legal office will normally type the appropriate 
punishment language on the AF IMT 3070. (The Reserve commander must be in Title 
10 status to impose punishment on the member. If the Reserve member is unavailable to 
accept the punishment for the Article 15 action, the Reserve commander may serve the 
punishment by certified mail.)


- Commanders should tailor the punishment to the offense AND the member


-- Ordinarily, the commander should impose the least severe punishment sufficient to 
correct and/or rehabilitate the member


-- For example, an unsuspended reduction in grade (“hard bust”) may be reserved for 
repeat offenders, cases where past rehabilitative efforts have failed, or for the most 
serious offenses
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-- Punishment limitations based upon the commander’s grade and the member’s grade 
are summarized in AFI 51-202, Tables 3.1 and 3.2 (attached), and on page 3 of the 
AF IMT 3070


-- There are limitations on the combination of certain punishments


--- The Remotivation Program (formerly Correctional Custody, which the Air Force 
no longer uses) cannot be imposed in combination with restriction or extra duties


--- If restriction and extra duties are combined, they must run concurrently (i.e., at 
the same time) and must not exceed the maximum time imposable for extra duties 
(45 days when field grade or general officers impose punishment; 14 days when 
company grade officers impose punishment)


--- Arrest in quarters (officers only) cannot be combined with restriction


-- There are limitations on the punishment that can be imposed on Reserve members


--- Because a Reserve member cannot be required to arrive before, or remain after, 
a UTA to serve NJP, the Remotivation Program, arrest in quarters, restriction to 
base or extra duties should not be imposed unless the Reserve member is expected 
to serve on EAD or perform an Annual Tour


--- Barring a Reserve member from participating in UTAs is not an authorized punish-
ment under Article 15, UCMJ


--- Since Reserve members not on EAD typically work only 2 days of military duty per 
month, the forfeiture provision of the Article 15 does not cary the same disciplinary 
weight for Reserve members as for active duty members. If the member does not 
perform any duty during the stated period of the sentence, no forfeiture collection 
will be made.


-- Unless the commander otherwise specifies, unsuspended reductions in grade and 
forfeitures take effect on the date the commander imposes punishment. All other 
unsuspended punishments take effect immediately upon notification to the member. 
Suspension of a punishment takes effect on the imposition date.


aPPealinG


- Appealing NJP: Members are entitled to appeal nonjudicial punishment to the next supe-
rior authority in the commander’s chain of command


-- The member may appeal when he or she considers the punishment to be unjust or 
disproportionate to the offense. A member may assert the punishment was unjust 
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because the offense was not committed. Thus, the guilty finding, the punishment, or 
both may be appealed. (A Reserve member is not required to make this appeal election 
in Title 10 status or in person.)


-- Members must appeal the punishment within five calendar days unless they request 
an extension in writing within the five calendar days and the commander imposing 
the punishment grants it for good cause. (Reserve members not in Title 10 status for 
at least five days following receipt of punishment waive their appeal rights by failing 
to make an election within 30 calendar days of that receipt.)


-- Members must submit all evidence supporting an appeal to the commander who 
imposed the original punishment. (If a Reserve member makes a personal presentation 
to the commander for the appeal, both the Reserve member and commander must be 
in Title 10 status.)


-- After considering any new matters submitted by the member, the imposing commander 
may deny all relief, grant partial relief, or grant all relief requested by the member. 
If the imposing commander does not grant all the requested relief, he or she must 
forward the appeal to the appellate authority through the servicing SJA. If the imposing 
commander is a section commander of a squadron, the next superior authority is the 
squadron commander’s superior commander.


-- The appellate authority may deny all relief, grant partial relief, or grant all relief requested 
by the member. The appellate authority’s decision is final.


-- Punishments are not stayed during the appeal process. However, if the commander and/
or appellate authority fail to take action on an appeal within five days after submission, 
and if the member so requests, any unexecuted punishment involving restraint or extra 
duties will be delayed until after appeal.


REfERENCEs:
UCMJ art. 15
Manual for Courts-Martial, United States, Part V (2008)
AFI 51-202, Nonjudicial Punishment (7 November 2003), Incorporating Through Change 3 


(11 August 2011)
AFI 51-202, Nonjudicial Punishment, Air Force Reserve Command Supplement (17 July 2006)


ATTACHMENT:
Tables of Enlisted and Officer Punishments, AFI 51-202, Tables 3.1 and 3.2
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Table 3.1. Enlisted Punishments


Punishment
Imposed by  
Lt or Captt


Imposed  
by Maj


Imposed by Lt Col 
or Above


Additional 
Restrictions


May not Impose 
NJP on CMSgt or 
SMSgt


May not Impose 
NJP on CMSgt or 
SMSgt


See Note 2 for 
reduction of CMSgt 
or SMSgt


Correctional 
Custody


Up to 7 days 30 days 30 days


Reduction 
(See Note 2)


CMSgt No CMSgt No CMSgt Note 2
SMSgt No SMSgt No SMSgt Note 2


MSgt No MSgt No MSgt
One 
Grade


TSgt No TSgt
One 
Grade


TSgt
One 
Grade


SSgt
One 
Grade


SSgt
One 
Grade


SSgt
One 
Grade


SrA
One 
Grade


SrA to AB SrA to AB


A1C
One 
Grade


A1C to AB A1C to AB


Amn to AB Amn to AB Amn to AB


Forfeiture 7 days pay ½ of 1 month’s pay 
per month for 2 
months


½ of 1 month’s pay 
per month for 2 
months


Reprimand Yes Yes Yes


Restriction 14 days 60 days 60 days


Extra Duties 14 days 45 days 45 days


NOTEs:
1. See MCM, Part V, paragraph 5d for further limitations on combinations of punishments.


2. CMSgt or SMSgt may be reduced one grade only by MAJCOM commanders, commanders 
of unified or specified commands, or commanders to whom promotion authority to these grades 
have been delegated. See AFI 36-2502, Airmen Promotion Program.


3. Neither bread and water nor diminished rations punishments are authorized.







64      The Military Commander and the Law


4. Frocked commanders may exercise only that authority associated with their actual pay grade. 
No increased punishment authority is conferred by assumption of the title and insignia of the 
frocked grade.


Table 3.2. Officer Punishments


Punishment Imposed by Colonel 
Imposed by General  


Officer or GCMCA


Correctional Custody No No


Reduction No No


Forfeiture No ½ of 1 month’s pay
per month for 2 months


Reprimand Yes Yes


Arrest in Quarters No 30 days


Restriction 30 days 60 days


Extra Duties No No


NOTEs:
1. Officers in the grade of Lt Colonel and below (includes frocked Colonels) may not impose 
NJP on officers.


2. Only MAJCOM commanders, commanders of unified commands and their equivalents, or 
higher may impose NJP on general officers.


3. See MCM, Part V, paragraph 5d, for further limitations on combinations of punishments.
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SUPPleMenTary nonJUdiCial PUniShMenT aCTionS


Supplementary nonjudicial punishment (NJP) actions are important tools for commanders to 
understand when dealing with NJP. Commanders are required to consult with the servicing 
staff judge advocate (SJA), or designee, before proceeding with any supplementary NJP actions.


- Procedure: Supplementary NJP actions are accomplished on Air Force IMT 3212, Record of 
Supplementary Action under Article 15, and are filed with the original NJP action. Members 
may request post-punishment relief (use the sample format in AFI 51-202, Atch 6), or the 
commander may grant such relief on his/her own initiative.


- Suspension: Suspension postpones all or part of a punishment for a specific probationary 
period. The suspended punishment is later remitted (canceled) if the member successfully 
completes the period of the suspension without either committing another offense under 
the UCMJ or violating a condition of the suspension specified by the commander. Com-
manders must consult with the servicing SJA, or designee, before imposing conditions on 
suspensions.


-- Suspension is usually appropriate for a first-time offender or where there are persuasive 
extenuating or mitigating circumstances


-- The period of a suspension may not exceed six months from the date of the suspension


-- Commanders may, at any time, suspend any part or amount of the unexecuted punish-
ment imposed. An executed punishment of reduction in grade or forfeiture may be 
suspended if accomplished within 4 months of the punishment being imposed.


-- When a reduction in grade is later suspended, the member’s original date of rank, held 
before the reduction, is reinstated. However, the effective date of rank is the date of 
the document directing the suspension and the member is not entitled to back pay.


-- If a member is undergoing a suspended reduction in grade, the member is ineligible 
for promotion, including testing and consideration if already tested. They are also 
ineligible to reenlist, but may be eligible for an extension of enlistment.


- Mitigation: Mitigation is a reduction in either the quantity or quality of a punishment, with 
its general nature remaining the same as the original punishment. Mitigation is appropriate 
when the member’s later good conduct merits a reduction in the punishment, or when the 
commander later determines the punishment imposed was disproportionate to the offense.


-- With the exception of reduction in grade, only the unexecuted part or amount of the 
punishments can be mitigated
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-- A reduction in grade may be mitigated even after it has been executed. Reduction in 
grade may only be mitigated to forfeitures and may only be done within four months 
after the date of execution. In such cases, the mitigation date will become the offender’s 
new date of rank and effective date of rank. The member will NOT be entitled to 
receive back pay.


-- Punishments involving loss of liberty, such as correctional custody or restriction, cannot 
be mitigated to forfeitures or reduction in grade


-- Mitigated restraints on liberty (for example mitigating correctional custody to extra 
duties) cannot run for a longer period than the remaining amount of punishment that 
was originally imposed


- Remission: Remission is the cancellation of any unexecuted portion of a punishment. 
Remission is appropriate under the same circumstances as mitigation.


-- Commanders may remit punishments any time before the execution of the punishment 
is completed


-- An unsuspended reduction in rank is executed at imposition, so it can never be remitted


- Set Aside: Set aside occurs when the punishment, or any part of the punishment, whether 
executed or unexecuted, is removed from the record. A set aside of all punishment voids 
the entire NJP action.


-- Any property, privileges, or rights, affected by the portion of the punishment set aside 
are restored to the member


-- Unlike suspension, mitigation, and remission, setting aside a punishment is not nor-
mally considered rehabilitative in nature and should not be used on a routine basis


-- Commanders should exercise this discretionary authority only in the rare and unusual 
case where a question concerning the guilt of the member arises or where the best 
interests of the Air Force are served by clearing the member’s record


-- Punishments should be set aside within a reasonable time (4 months, except in unusual 
circumstances) after the punishment is originally imposed
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REfERENCEs:
UCMJ art. 15
Manual for Courts-Martial, United States, Part V (2008)
AFI 51-202, Nonjudicial Punishment (7 November 2003), Incorporating Through Change 3 


(11 August 2011)
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vaCaTinG SUSPended nonJUdiCial PUniShMenT


Vacating suspended nonjudicial punishment (NJP) means imposing punishment that was 
previously suspended either at the time the original NJP was imposed or as part of supple-
mentary NJP relief. A commander (including a successor in command) may vacate the 
suspension of punishment under Article 15 if he or she had the authority to impose the 
original punishment. Commanders must consult the servicing SJA before taking action to 
vacate suspended punishment.


- Vacating a suspended punishment may be appropriate if, during the suspension period, 
the member violates either a condition of the suspension specified in writing by the com-
mander or any punitive article of the UCMJ. With respect to a violation of a punitive article 
of the UCMJ, the new offense does not have to be serious enough to warrant imposition 
of NJP, nor does it have to be of the same nature as the original offense.


-- (Since vacation of suspension is an administrative action, a Reserve member does not 
have to be subject to the UCMJ when he/she commits an offense that serves as the 
basis for vacating suspended punishment)


- A new serious offense may be the basis for a vacation action AND additional NJP action


ProCedUre For vaCaTion aCTionS


- The commander must notify and advise the member of the intended vacation action by 
causing the member to be served with an AF IMT 366, Record of Proceedings of Vacation of 
Suspended Nonjudicial Punishment. (The Reserve commander initiating the vacation action 
must be in Title 10 status when signing and serving the vacation action.) It contains:


-- The new offense which the commander suspects the member has committed (or what 
condition of the member’s suspension was violated)


-- The fact that the commander is considering vacating the suspended punishment


-- The member’s rights during the vacation proceedings


- The base legal office will type the language describing the offense and other pertinent 
information concerning the suspended punishment on the AF IMT 366


- The member must receive the AF IMT 366 during the period of the suspension, at which 
point the suspension period is stayed
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MeMber’S eleCTionS


- The member has three duty days to make elections. (A reserve member not in Title 10 status 
for at least 72 hours after being served the vacation action should be required to respond at 
the start of the next military duty day (i.e., UTA), provided at least 72 hours have passed 
since the vacation was served. A failure to respond within 30 calendar days is considered a 
waiver of his/her right to respond, unless an extension is granted.)


- The member is entitled to consult with a lawyer, attach a written presentation, and/or re-
quest a personal appearance before the commander. (The Reserve commander and member 
must both be in Title 10 status at the time the member makes his/her election and during 
any personal appearance made by the Reserve member.)


- If the member fails to respond within three duty days (30 days for a non-EAD reserve 
member), the commander can continue by noting in item 3 of the AF IMT 366 “member 
failed to respond.” However, if the commander believes the failure to respond was out of 
the member’s control, the commander may not proceed with the vacation proceedings 
without good cause.


- The member does not have the right to demand a trial by court-martial during a vacation 
action


CoMMander’S deCiSion 
- Following the commander’s consideration of the evidence, including any matters presented 


by the member, the commander (who must be in Title 10 status if he/she is a Reserve 
commander) takes one of the following actions on the AF IMT 366:


-- Terminates the vacation proceedings because vacation of the suspended punishment 
is not appropriate or because the member did not violate the UCMJ or a condition 
of the suspension; or


-- Finds the members violated the UCMJ or a condition of the suspension


eFFeCTS oF vaCaTion aCTion on SUSPended redUCTionS


- If a suspension of a reduction in grade is vacated, the member’s date of rank will be the date 
the commander imposed the original punishment. The effective date, however, will be the 
day the suspension is vacated. The member will not be required to return any additional 
pay received while holding the higher rank.


REfERENCEs:
Manual for Courts-Martial, United States, Part V (2008)
AFI 51-202, Nonjudicial Punishment (7 November 2003), Incorporating Through Change 3 


(11 August 2011)
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The reMoTivaTion ProGraM


(CorreCTional CUSTody)
The remotivation program, formerly known as correctional custody, is a form of nonjudicial 
punishment (NJP) available under Article 15 of the Uniform Code of Military Justice (UCMJ) 
that a commander may impose on enlisted members of his/her command. The remotivation 
program provides commanders a secure setting in which to maintain discipline with correctional 
treatment that returns members punished under Article 15 to the mainstream Air Force. (This 
program should not be imposed on Reserve members unless that member is expected to serve 
on EAD or perform an Annual Tour.)


- The remotivation program provides commanders a secure setting in which to maintain 
discipline while reeducating and remotivating Airmen for return to the mainstream Air 
Force. It educates, rehabilitates and deters program entrants from repeating the offenses. 
Because depriving Airmen of their liberty is a severe punishment, imposing this program 
requires careful consideration.


-- The remotivation program is not considered confinement, but is a significant restraint 
on an individual’s liberty


-- The remotivation program includes the involvement of a number of referral services 
(such as religious, medical, legal, and/or personal affairs) to assist individuals in un-
derstanding the extent of their misconduct, the avenues available to assist them in the 
future, and ways to avoid future problems


-- The remotivation program should only be used in cases where the commander believes 
the member can benefit from the program and is a candidate for rehabilitation


- In order for the remotivation program to be most effective, it should be imposed early 
in a member’s career


-- Commanders should consider the remotivation program particularly when admin-
istering NJP to first-time offenders in the grades of E-1 through E-4, assuming the 
member has rehabilitative potential


-- Commanders should not normally consider the remotivation program in cases where 
the member:


--- Will be separated for cause following completion of the NJP proceedings


--- Has previously been enrolled in the remotivation program
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--- Is within six months of normal discharge and has not been recommended  
for retention


--- Is not a candidate for rehabilitation


-- Although legally permissible, the remotivation program is strongly discouraged for 
NCOs except in cases where an E-5 has been reduced to E-4 and thereby loses his/
her NCO status


- Commanders in the rank of major or above should strongly consider entering members into 
the remotivation program for a full 30 days to afford the member the maximum benefit 
of the program


-- In cases where it appears appropriate, company grade commanders (who are limited 
to imposing seven days in the remotivation program) should normally consider having 
the next superior field grade commander impose the NJP


-- Commanders may consider remitting a portion of the punishment in cases where mem-
bers demonstrate a commitment to meet program objectives. However, the program is 
designed as a 30 day program and careful consideration should be given to remitting 
any portion of enrollment too early in the process.


- Unit commanders maintain command authority for personnel assigned to the remotivation 
program, regardless of location


-- The commander or first sergeant must review their member’s progress weekly


-- The commander disciplines members who commit violations while in the remotiva-
tion program


- The remotivation program is an optional program. The installation commander determines 
whether to support a remotivation program using a cost/benefit analysis and is responsible 
for developing local policies and procedures for operating the remotivation program. If a local 
program does not exist, a commander may consider placing members in a regional program.


REfERENCEs:
Manual for Courts-Martial, United States, Part V (2008)
AFI 31-208, Correctional Custody (Remotivation) Program (30 July 2009)
AFI 51-202, Nonjudicial Punishment (7 November 2003), Incorporating Through Change 3 


(11 August 2011)
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QUaliTy ForCe ManaGeMenT eFFeCTS oF nonJUdiCial PUniShMenT


Commanders have a great deal of discretion concerning quality force management consequences 
related to nonjudicial punishment (NJP) actions. The following guidance applies primarily 
to enlisted personnel. Please consult with the staff judge advocate regarding the quality force 
management consequences of NJP actions on officers.


UnFavorable inForMaTion File (UiF) enTrieS


- Mandatory Entries: Where an enlisted member is punished under Article 15, a UIF entry 
is required if any portion of the executed or suspended punishment will not be completed 
within one month


-- Members are entitled to notice that the action will be entered into a UIF. Such notice 
is included on the AF IMT 3070, Record of Nonjudicial Punishment Proceedings.


-- NJP actions entered into a UIF must remain there until all punishment is completed 
or remitted, including any periods of suspension


-- Post-punishment actions to suspend a previously imposed punishment must be filed 
in the member’s UIF, with the original NJP action, until the suspension period is 
completed


-- Actions to vacate a suspended punishment must be entered into the member’s UIF


-- The commander may remove the NJP action and related documents from the member’s 
UIF any time after the punishment or suspended punishment is completed (if removal 
is clearly warranted), or if the Article 15 is set aside. If the commander takes no action 
to remove the NJP action, it will remain in the UIF for two years.


- Discretionary Entries: A commander has the discretion to enter an NJP action into the 
member’s UIF when entry is not required (when punishment does not exceed 1 month)


-- As in mandatory UIF entries, the commander must notify the member of his/her intent 
to enter an NJP action into the member’s UIF


-- The commander may remove the NJP action from the member’s UIF any time after 
the punishment or suspended punishment has been completed or remitted. If the 
commander takes no action, the NJP will remain in the UIF for one year.
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oFFiCer arTiCle 15 UiF aCTionS


- Any record of an NJP action for officers is a mandatory UIF entry


- Generally, such NJP actions are retained in a UIF for two years


- Early removal by the wing commander or issuing authority (whomever is higher in rank) 
is authorized if punishment has been completed


- Commanders should also consider whether comments should be made in the next OPR 
and/or promotion recommendation form (PRF). Seek the advice of the SJA for assistance 
in determining when comments may be appropriate.


relaTed adMiniSTraTive aCTionS


- In addition to NJP, commanders may take other appropriate administrative actions. Such 
actions may include but are not limited to:


-- Control roster action


-- Entry of the member into counseling or rehabilitation programs such as ADAPT


-- EPR comments concerning the member’s underlying misconduct


-- Administrative discharge (in serious cases)


-- Removal from the personnel reliability program, withholding a security clearance, or 
withholding access to sensitive materials; and


-- NJP may also adversely affect promotion, reenlistment, and assignment eligibility


oFFiCer and Senior nCo ProMoTion SeleCTion reCordS


- In cases involving officers and senior NCOs, commanders who impose NJP must also decide 
whether to include the Article 15 in the member’s promotion selection record


- The imposing commander’s decision to file the Article 15 in a selection record is subject 
to review by the next senior Air Force commander, unless the GCMCA imposed the 
punishment


- Article 15s placed in a senior NCO’s promotion selection record remain there for two years 
or until after the member meets one senior NCO evaluation board
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- Article 15s placed in an officer’s promotion selection record (for lieutenant colonels and 
below) are generally kept in the record until after the officer meets one IPZ or APZ promo-
tion board and an appeal for removal has been approved


- Selection record decisions are recorded on an AF IMT 3070B for senior NCOs and on AF 
IMT 3070C for officers


REfERENCEs:
AFI 36-2406, Officer and Enlisted Evaluation Systems (15 April 2005), Incorporating Through 


Change 3 (11 October 2011)
AFI 36-2608, Military Personnel Records System (30 August 2006)
AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005)
AFI 51-202, Nonjudicial Punishment (7 November 2003), Incorporating Through Change 3 


(11 August 2011)
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involUnTary SeParaTion oF enliSTed MeMberS:  
General ConSideraTionS


Commanders and supervisors must identify enlisted members who show likelihood for early 
separation and make reasonable efforts to help these members meet Air Force standards. Mem-
bers who do not show potential for further service should be discharged. Commanders must 
consult the servicing staff judge advocate and military personnel flight before initiating the 
involuntary separation of a member.


PreProCeSSinG ConSideraTionS


- Before initiating discharge, a commander must consider all the factors that make the mem-
ber subject to discharge, including:


-- The seriousness of the circumstances that make the member subject to discharge and 
how the member’s retention might affect military discipline, good order, and morale


-- Whether the circumstances that are the basis for discharge action will continue or recur


-- The likelihood that the member will be disruptive or an undesirable influence in present 
or future duty assignments


-- The member’s ability to perform duties effectively in the present and in the future


-- The member’s potential for advancement and leadership


-- An evaluation of the member’s military record, which must include, but is not limited to:


--- Records of nonjudicial punishment


--- Records of counseling


--- Letters of reprimand or admonition


--- Records of conviction by courts-martial


--- Records of involvement with civilian authorities


--- Past contributions to the Air Force


--- Duty assignments and EPRs
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--- Awards, decorations, and letters of commendation


--- The effectiveness of preprocessing rehabilitation, when required


- Prior to processing a member for discharge for parenthood; conditions that interfere with 
military service; entry level performance and conduct; unsatisfactory performance; minor 
disciplinary infractions and a pattern of misconduct, commanders must give the member 
an opportunity to overcome deficiencies


-- Efforts to rehabilitate may include, but are not limited to, counselings, reprimands, 
control roster action, nonjudicial punishment under Article 15 of the Uniform Code 
of Military Justice (UCMJ), change in duty assignment, demotion, additional training, 
and retraining


-- It is extremely important to properly document rehabilitative efforts and keep copies 
of these documents


- Generally, the acts or conditions on which the discharge is based must have occurred in the 
current enlistment. The exceptions are:


-- Cases involving fraudulent enlistment, erroneous enlistment, or the interest of na-
tional security


-- Cases in which the act or condition occurred in the immediately preceding enlistment, 
the commander was not aware of the facts warranting discharge until after the member 
reenlisted, and there was no break in service


-- Cases in which the member is being separated for failure in the fitness program and 
at least one instance of unsatisfactory performance is in the current enlistment; then 
instances of unsatisfactory performance in the immediately preceding enlistment may 
support the basis for discharge


- The service of a member administratively separated may be characterized as honorable, 
general (under honorable conditions), or under other than honorable conditions (UOTHC)


-- Honorable: appropriate when the quality of the member’s service generally has met Air 
Force standards of acceptable conduct and performance of duty, or a member’s service 
is otherwise so meritorious that any other characterization would be inappropriate


-- General (under honorable conditions): appropriate if a member’s service has been 
honest and faithful, but significant negative aspects of the member’s conduct or per-
formance outweigh positive aspects of military record
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-- Under Other Than Honorable Conditions (UOTHC): appropriate if based on a pat-
tern of behavior or one or more acts or omissions constituting a significant departure 
from the conduct expected of Airmen. This characterization can be given only if the 
member is offered an administrative discharge board or if a discharge is unconditionally 
requested in lieu of trial by court-martial.


- A dishonorable discharge and a bad conduct discharge are punitive discharges and are 
authorized only as a result of a court-martial sentence


- Separation without service characterization: Members in entry level status (the first 180 days 
of active military service) will receive an entry level separation without service characteriza-
tion, unless:


-- A service characterization of UOTHC is authorized and warranted, or


-- The SecAF determines that characterization as honorable is clearly warranted by un-
usual circumstances of personal conduct and performance


- A commander should not use an administrative discharge as a substitute for disciplin-
ary action


MandaTory diSCharGeS


- A commander must initiate discharge processing or seek a waiver of the discharge if the 
reason for discharge is one of the following:


-- Fraudulent or erroneous enlistment


-- Civil court conviction for an offense for which a punitive discharge and confinement 
for one year or more would be authorized under the UCMJ, or


-- Drug abuse


- A commander must make a discharge or retention recommendation when a member re-
mains in a poor fitness category for a continuous 12-month period or receives 4 poor fitness 
assessments in a 24-month period


REfERENCEs:
AFI 36-2905, Fitness Program (1 July 2010)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (9 October 2011)
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involUnTary SeParaTion oF enliSTed MeMberS:  
reaSonS For diSCharGe


Specific reasons for involuntarily separating enlisted members are in Chapter 5 of AFI 36-
3208, Administrative Separation of Airmen. Commanders must consult with the servicing staff 
judge advocate and military personnel flight prior to initiating the involuntary separation of a 
member. With a few exceptions, a commander is not required to initiate involuntary separation 
of a member just because a reason for discharge set out in AFI 36-3208 exists. The facts and 
circumstances are different in each case and must be considered on a case-by-case basis. An 
overview of the ten broad reasons for discharge follows below.


ConvenienCe oF The GovernMenT


- Discharge is appropriate when discharge would serve the best interest of the Air Force and 
discharge for cause is not warranted. Such separations may be based on:


-- Parenthood, if the member fails to meet military obligations because of parental 
responsibilities


-- Insufficient retainability for required training, if the cost of retraining for a brief period 
of service may not warrant retention


-- Conditions that interfere with military service, which include:


--- Enuresis and sleepwalking


--- Dyslexia, severe nightmares, Attention Deficit Hyperactivity Disorder (ADHD), 
stammering/stuttering, incapacitating fear of flying, air sickness, and claustropho-
bia. The condition must have an adverse effect on assignment or duty performance.


--- Mental disorders


---- Must be supported in writing by a report of evaluation by a psychiatrist or 
clinical psychologist that confirms a diagnosis of a disorder contained in the 
Diagnostic and Statistical Manual of Medical Disorders (DSM-IV);


---- Must be documented in a report as so severe that the member’s ability to 
function in the military environment is significantly impaired; and


---- Must have an adverse effect on assignment or duty performance
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--- Transsexualism or gender identity disorder of adolescence or adulthood, non-
transsexual type (GIDAANT). The condition must be supported by a report of 
evaluation by a psychiatrist or clinical psychologist that confirms a diagnosis of 
transsexualism or GIDAANT and have an adverse effect on assignment or duty 
performance.


- Discharge for conditions that interfere with military service is not appropriate if the mem-
ber’s record supports discharge for another reason, such as misconduct or unsatisfactory 
performance


- Service is characterized as entry-level separation or honorable


- Before recommending discharge, commanders must be sure


-- Preprocessing rehabilitation requirements in AFI 36-3208, paragraph 5.2, have been met


-- They have complied with all requirements of the paragraph authorizing discharge


-- Circumstances do not warrant discharge for another reason


deFeCTive enliSTMenTS


- Enlistment of Minors: a person under 17 years of age is barred by law from enlisting


- Void Enlistments: the enlistment was not a voluntary act by a sane, sober person of age; 
or enlistee was a deserter from another service


- Erroneous Enlistment: the Air Force should not have accepted the enlistee, but the case 
does not involve fraud


- Fraudulent Enlistment: involved deliberate deception on the part of the enlistee


- A commander must initiate discharge or seek a waiver of discharge for erroneous/fraudulent 
enlistments


-- Erroneous/fraudulent enlistments concerning alienage cannot be waived


-- If the commander has knowledge of an erroneous or fraudulent enlistment and fails 
to act within a reasonable time, that failure to act may result in a constructive waiver 
of the commander’s ability to discharge the member
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- Authorized characterizations of service and the approval authorities are listed in AFI 36-
3208, Table 5.4


- Members approved for discharge are not eligible for probation and rehabilitation (P&R)


enTry level PerForManCe or CondUCT


- Members in entry level status should be discharged when unsatisfactory performance or 
conduct shows the member is not a productive member of the Air Force


- Discharge processing must start during the first 180 days of continuous active duty


- Eligibility for discharge based on entry level performance or conduct does not preclude 
separation for another reason


- Before processing a member for discharge for entry level performance or conduct, a com-
mander must ensure efforts to rehabilitate the member, allowing the member the oppor-
tunity to overcome deficiencies, have been made and documented


- Discharge is not formally characterized, but is described as entry level separation (ELS)


- Members approved for discharge for entry level performance or conduct are not eligible 
for P&R


UnSaTiSFaCTory PerForManCe


- Members should be discharged when unsatisfactory performance or conduct shows they 
are not qualified for service in the Air Force


- Performance includes assigned duties, military training, bearing and behavior, as well as 
maintaining the high standards of personal behavior and conduct required of all military 
members at all times


- Unsatisfactory performance may be evidenced by any of the following:


-- Unsatisfactory duty performance, which may include


--- Failure to properly perform assigned duties,


--- A progressively downward trend in performance ratings, or


--- Failure to demonstrate the qualities of leadership required by the member’s grade







82      The Military Commander and the Law


-- Failure to maintain standards of dress and personal appearance, other than fitness 
standards, or military deportment


-- Failure to progress in military training required to be qualified for service with the Air 
Force or for the performance of primary duties


-- Irresponsibility in the management of personal finances


-- Unsanitary habits


-- Failure in the fitness program


- Before processing a member for discharge for unsatisfactory performance, a commander 
must ensure efforts to rehabilitate the member, allowing the member the opportunity to 
overcome deficiencies, have been made and documented


- Service is characterized as honorable or general


- Members approved for discharge should be considered for P&R


drUG or alCohol abUSe rehabiliTaTion FailUre


- Members are subject to discharge for failure in drug or alcohol abuse rehabilitation if they


-- Are in a program of rehabilitation for abuse of drugs or alcohol and fail to complete 
the program due to inability, refusal to participate, or unwillingness to cooperate; and


-- Lack the potential for continued military service or need long-term treatment and are 
transferred to a civilian medical facility for treatment


- Service is characterized as honorable, general, or entry level


- Members approved for discharge are eligible for P&R


MiSCondUCT


- Unacceptable conduct adversely affects military duty and may be a proper basis for discharge


- Usually, the characterization for misconduct cases under AFI 36-3208, paragraphs 5.50, 
5.51, 5.52, and 5.54 should be UOTHC, but characterization may be honorable, general, 
or entry level separation in appropriate cases
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-- The general court-martial convening authority, usually the numbered air force (NAF) 
commander, will normally approve separation for misconduct with a service charac-
terization of honorable or UOTHC


-- The special court-martial convening authority, usually the wing commander, will ap-
prove recommendations for retention, separation with a general service characteriza-
tion, or entry level separation


- Types of misconduct include:


-- Minor Disciplinary Infractions: consists solely of infractions during the current enlist-
ment resulting in letters of counseling, letters of admonition, letters of reprimand, and 
nonjudicial punishment actions


--- Before processing a member for discharge for misconduct consisting of minor dis-
ciplinary infractions, a commander must ensure efforts to rehabilitate the member, 
allowing the member the opportunity to overcome deficiencies, have been made 
and documented


--- Members approved for discharge are eligible for P&R


-- Pattern of Misconduct: includes misconduct more serious than that consisting of 
minor disciplinary infractions and involving (1) discreditable involvement with military 
or civilian authorities, (2) conduct prejudicial to good order and discipline, (3) failure 
to support dependents, or (4) dishonorable failure to pay just debts


--- Before processing a member for discharge for misconduct consisting of a pattern 
of misconduct, a commander must ensure efforts to rehabilitate the member, al-
lowing the member the opportunity to overcome deficiencies, have been made 
and documented


--- Members approved for discharge are eligible for P&R


-- Civilian Conviction: when the member is convicted or there is a finding that amounts 
to a conviction of an offense which would authorize a punitive discharge under the 
UCMJ or when the sentence by civilian authorities actually includes confinement for 
six months or more


--- A commander MUST initiate discharge or seek a waiver of the discharge when 
the civilian conviction involves an offense for which a punitive discharge and 
confinement for one year or more would be authorized under the UCMJ
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--- If the commander has knowledge of such a civilian conviction and fails to act 
within a reasonable time, that failure to act may result in a constructive waiver of 
the commander’s ability to discharge the member


--- Members approved for discharge are eligible for P&R


-- Commission of a Serious Offense: includes offenses for which a punitive discharge 
would be authorized under the UCMJ. Members approved for discharge are eligible 
for P&R.


--- Noncompliance with “safe sex” order: having human immunodeficiency virus 
(HIV) and not complying with lawfully ordered preventive medicine procedures. 
Members approved for discharge are NOT eligible for P&R.


-- Drug abuse: the illegal, wrongful, or improper use, possession, sale, transfer, or intro-
duction onto a military installation of any drug


--- The term “drug” includes anabolic and androgenic steroids, and any intoxicating 
substances, other than alcohol, that are inhaled, injected, consumed or introduced 
into the body for purposes of altering mood or function


--- The term “drug abuse” includes improper use of prescription medications


--- Commanders must act promptly when information indicates drug abuse and initi-
ate discharge or seek a waiver of discharge processing


--- A member found to have abused drugs WILL be discharged unless the member 
meets all seven of the retention criteria in AFI 36-3208, paragraph 5.55.2.1. The 
member has the burden of proving he or she meets all seven retention criteria.


--- Members approved for discharge are not eligible for probation and rehabilitation


diSCharGe in The inTereST oF naTional SeCUriTy


- A member whose retention is clearly inconsistent with the interest of national security may 
be discharged


- Discharge may only be initiated after criteria in AFI 36-3208, paragraphs 5.57.1 and 5.57.2 
have been met


- Discharge may be characterized as entry level, honorable, general, or UOTHC


-- Members approved for discharge are NOT eligible for P&R
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FailUre in PriSoner reTraininG/rehabiliTaTion


- Applies to members in correction and rehabilitation programs


- Service is ordinarily characterized as general


FailUre in The FiTneSS ProGraM


- A member who does not meet fitness standards as set out in AFI 36-2905 may be discharged 
when the failure is the result of a cause in the member’s control


- Characterization of service is restricted to honorable if failure in the program is the sole 
reason for discharge


- Members approved for discharge should be considered for P&R


REfERENCEs:
AFI 36-2905, Fitness Program (1 July 2010)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (9 October 2011)
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involUnTary SeParaTion oF enliSTed MeMberS: ProCedUreS


Enlisted members may be involuntarily separated through two different processes (1) notifica-
tion procedures, and (2) board hearing procedures. Most cases are processed using notification 
procedures. However, if a member is entitled to an administrative discharge board, board hearing 
procedures are used. Before initiating involuntary separation of a member, commanders must 
consult with the servicing staff judge advocate (SJA) and military personnel flight.


board enTiTleMenT


- A member recommended for discharge must be offered a hearing by an administrative 
discharge board if one of the following conditions applies:


-- The member is a noncommissioned officer at the time discharge processing starts


-- The member has six years or more total active and inactive service, including delayed 
enlistment time, at the time discharge processing starts


-- The commander recommends a UOTHC characterization


-- Discharge in the interest of national security is recommended (ensure appropriate 
clearance to proceed)


noTiFiCaTion ProCedUreS


- Before the member may be discharged, a medical examination must document


-- Any medical aspects pertaining to the reason for discharge, and


-- That the member is or is not medically qualified for worldwide service and separation


- An EPR or LOE must be generated for discharges based on parenthood, conditions that 
interfere with military service, unsatisfactory performance, or failure in the fitness program


- If there is sufficient documentation or evidence supporting a basis for discharge, the com-
mander serves a notification memorandum on the member (AFI 36-3208, Figure 6.1 or 6.2)


- The member immediately signs a receipt of notification memorandum (AFI 36-3208, 
Figure 6.3)


- After receiving the notification memorandum, the member has three duty days to prepare 
a response (AFI 36-3208, Figure 6.4)
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- The commander considers the member’s response, if any, and if the commander still 
recommends discharge, he or she signs a recommendation for discharge to the special 
court-martial convening authority (SPCMCA), who is usually the wing commander (AFI 
36-3208, Figure 6.5)


- The servicing SJA prepares a legal review of the package and forwards the package to 
the SPCMCA


- The SPCMCA reviews the package and the SJA’s legal review


-- If the SPCMCA is also the separation authority, the SPCMCA determines: (1) if there 
is a basis for discharge, (2) if the member should be discharged, how to characterize 
the member’s service, (3) if the member should be discharged and (4) whether to offer 
P&R (if available) if the member should be discharged


-- If the SPCMCA is not the separation authority, the SPCMCA will forward the pack-
age to the general court-martial convening authority (GCMCA), who is usually the 
numbered air force (NAF) commander, with a recommendation concerning the above 
four questions


board hearinG ProCedUreS


- After receiving the notification memorandum, the member has seven duty days to:


-- Request a board hearing or unconditionally waive his/her right to a board hearing (AFI 
36-3208, Figure 6.8), or


-- Waive the board hearing contingent upon receiving a specific type of discharge, which 
is called a conditional waiver (AFI 36-3208, Figure 6.9)


- The commander considers the member’s response, if any, and if the commander still recom-
mends discharge, he or she signs a recommendation for discharge to the SPCMCA (AFI 
36-3208, Figure 6.5)


- In cases where the member requests a board hearing, the SPCMCA reviews the recommen-
dation for discharge and either sends the file back to the unit for further action (normally 
to withdraw the action or reinitiate the action using different grounds or evidence) or 
convenes a discharge board


- The administrative board convenes, considers all the evidence, and makes
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-- Findings of fact as to whether each allegation set out in the notification memorandum 
is supported by a preponderance of the evidence (more likely than not)


-- A separate finding on each allegation set out in the notification memorandum


-- Findings as to whether a basis for discharge exists


-- A recommendation to discharge or retain


-- A recommended characterization of service if the board recommends discharge


-- A recommendation concerning P&R (if member is eligible) if the board recom-
mends discharge


- The servicing SJA prepares a legal review of the package and forwards the package to the 
SPCMCA


- The SPCMCA takes final action if referral to the GCMCA is not required or forwards the 
package to the GCMCA if referral to the GCMCA is required


- Members with more than 16 but less than 20 years service are entitled to special probation 
consideration (called lengthy service consideration) upon request and may not be separated 
before forwarding to HQ AFMPC/DPMARS2 for review


REfERENCE:
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (9 October 2011)







CHAPTER FOUR      Administrative Separation from the Air Force      89


involUnTary SeParaTion oF enliSTed MeMberS:  
ProbaTion and rehabiliTaTion


The Air Force program of probation and rehabilitation (P&R) allows the Air Force to retain a 
trained resource while allowing enlisted members another opportunity to complete their service 
honorably. P&R is a conditional suspension of an approved administrative discharge for cause. 
In deserving cases, it lets a member prove he or she is able to meet Air Force standards.


P&r ConSideraTionS


- Only the discharge authority can suspend the execution of a discharge for P&R


- Members who have completed at least 16 but less than 20 years of active service are entitled 
to special consideration upon their request and their cases are forwarded to HQ AFMPC/
DPMARS2 for review concerning probation


- P&R is appropriate for members:


-- Who demonstrate a potential to serve satisfactorily


-- Who have the capacity to be rehabilitated for continued military service or completion 
of the current enlistment


-- Whose retention on a probationary status is consistent with the maintenance of good 
order and discipline


who iS eliGible


- Members are not eligible for P&R if the reason for discharge is one of the following:


-- Failure to comply with preventive medicine counseling (safe-sex order) by a member 
with human immunodeficiency virus (HIV)


-- Fraudulent entry


-- Entry level performance or conduct


-- In the interest of national security


-- Drug abuse


-- In lieu of trial by court-martial
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- If the reason for discharge is unsatisfactory performance or misconduct (except failure to 
comply with preventive medicine counseling by a member with HIV and drug abuse):


-- The case file must show the initiating commander, board members if a hearing is 
involved, and the separation authority considered P&R;


-- If the initiating commander does not recommend P&R, he or she must give the reason 
for not recommending P&R; and


-- If the initiating commander recommended P&R and the separation authority disap-
proved that recommendation, the separation authority must state the reason for his/
her decision


P&r ProCedUreS


- Suspending the execution of an approved discharge is contingent on successful completion 
of rehabilitation


-- The separation authority sets a specific period of rehabilitation, which is not less than 
6 months or more than 12 months


-- The probationary period is usually served in the current unit of assignment, but reas-
signment to another local unit or within the MAJCOM may be authorized if warranted 
by the circumstances of the case


- If the decision is made to offer a member P&R, the commander must:


-- Give the member a factsheet with information about the program (AFI 36-3208, 
Figure 7.2)


-- Counsel the member, emphasizing


--- The importance of an honorable service characterization


--- Difficulties in civilian life which the approved discharge might cause


--- The very remote chance that the type of discharge, once executed, would be changed


--- The fact that an offer of P&R does not excuse the member’s conduct


--- The member can prevent execution of the discharge only by good conduct and 
duty performance
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--- The commander will be the judge of performance and conduct during the period 
of P&R


--- The offer of P&R is not an attempt at involuntary retention


-- Find out whether the member has enough retainability to complete P&R, and if not, 
try to get a voluntary request for extension


-- Require members who accept P&R to sign statements of understanding and acceptance 
of the terms of probation


-- Ensure the terms of probation are set out in a letter from the separation authority and 
countersign the letter (AFI 36-3208, Figure 7.1)


-- Require members who refuse P&R or fail to satisfy the retention requirements to sign 
a statement:


--- Acknowledging understanding of the rehabilitation privilege,


--- Giving the date the commander counseled the member, and


--- Acknowledging understanding of the effects of refusal to accept P&R


-- Ensure the statement and the letter from the separation authority are returned to the 
separation authority


whaT haPPenS dUrinG P&r
- The commander is the primary judge of the member’s performance


-- Commanders are not required to set up a special rehabilitation program because the 
member is expected to perform duties appropriate to his/her grade, skill level, and 
experience


-- An EPR is prepared every 90 days


-- Promotion consideration is according to AFI 36-2502


-- Members are not selected for formal training while in P&R
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-- A commander usually should not place a member in P&R on the control roster, and 
the commander should consider removing the member from the control roster if the 
member is on it when placed in P&R


-- Reenlistment consideration is according to AFI 36-2606


CoMPleTinG P&r
- If a member successfully completes P&R


-- The approved discharge is automatically and permanently canceled on the date the 
suspension expires


-- Separation at ETS will result in an honorable service characterization


-- Future failure to maintain standards may be the basis for new discharge proceedings


-- Eligibility for reenlistment will be according to AFI 36-2606 and none of the reasons 
for recommending discharge that existed before P&R began may be used as a basis 
for denial of reenlistment


oTher CoMMand oPTionS


- Commanders have other options during P&R, including:


-- Canceling the probation in whole or in part where member’s good conduct clearly 
shows goals of P&R have been met


-- Extending the probationary period (original period plus extension may not exceed one 
year) where member has made progress but the commander is not sure rehabilitation 
is complete


TerMinaTinG beFore P&r iS CoMPleTed


- If a decision is made to initiate vacation (termination) of the suspension, the commander 
notifies the member by a letter, which gives:


-- The reason for the action


-- The name, address, and phone number of military legal counsel (often the ADC)


-- Instruction that the member may secure civilian counsel at his own expense


-- Instruction to reply within seven workdays (rebuttal or waiver of right to rebut)
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REfERENCEs:
AFI 36-2502, Airman Promotion/Demotion Programs (31 December 2009)
AFI 36-2606, Reenlistment in the United States Air Force (19 May 2011)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (9 October 2011)
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volUnTary SeParaTion oF enliSTed MeMberS Prior  
To exPiraTion oF TerM oF ServiCe


In contrast to involuntary discharges, there are instances when the voluntary separation of an 
enlisted member prior to expiration of term of service (PETS) benefits the member and the Air 
Force. An immediate commander’s primary role is to recommend approval or disapproval of the 
action. If recommending disapproval, the commander must provide reasons for recommending 
disapproval of the package. Reasons for separation PETS are discussed below.


ConvenienCe oF The GovernMenT 
- Enlisted members may request separation for the following:


-- Entering an officer training program


-- Early release to further education


-- Training at an accredited school for medical education as a physician, dentist, osteo-
path, veterinarian, optometrist, or clinical psychologist


-- Elimination from Officer Training School (OTS) if the member enlisted specifically 
for OTS


-- Nonfulfillment of enlistment or reenlistment agreement by the Air Force


-- Becoming a sole surviving son or daughter after enlistment


-- Early release from extension of service


-- Acceptance of public office


-- Conscientious objection


-- Pregnancy or childbirth


-- Early release for Christmas, if the date of separation falls on or after 9 December and 
before 8 January the following year


-- Medal of Honor recipient


-- Other situations when early separation is in the best interests of the Air Force
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dePendenCy or hardShiP


- Enlisted members may request discharge when genuine dependency or undue hardship exists


-- Undue hardship does not necessarily exist because of altered income, the family is 
separated, or the family suffers from the inconveniences incident to military service


-- If all of the following factors are present, a basis for discharge may exist:


--- The dependency or hardship is not temporary


--- Conditions have arisen or have been aggravated to an excessive degree since the 
member entered active duty


--- The member has made every reasonable effort to remedy the situation


--- Separation will eliminate or materially alleviate the conditions


--- There are no means of alleviation available other than separation


REfERENCE:
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (9 October 2011)
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oFFiCer SeParaTionS


Officer separations operate similarly to enlisted separations. However, certain key differences 
exist. Most of the differences revolve around definitions, terminology, and authorities for 
officer separations.


deFiniTionS


- Nonprobationary Officer:


-- Regular officer with five or more years of active commissioned service as determined 
by the officer’s total active federal commissioned service date, or


-- Reserve officer with five or more years of commissioned service (inactive or active) as 
determined by the officer’s total federal commissioned service date


- Probationary Officer:


-- Regular officer who has completed less than five years of active commissioned service 
as determined by the officer’s total active federal commissioned service date, or


-- Reserve officer who has completed less than five years of commissioned service (inactive 
or active) as determined by the officer’s total federal commissioned service date


volUnTary SeParaTion


- Officers may apply for voluntary separation prior to expiration of term of service under 
AFI 36-3207, Chapter 2, for a variety of reasons, which include:


-- Completion of Active Duty Service Commitment (ADSC)


-- Hardship


-- Pregnancy


-- Conscientious objector status


-- Medal of Honor recipient


-- Other miscellaneous reasons


- Voluntary separations are subject to approval by SecAF. The SecAF or designee may disap-
prove an application if, among other reasons, the officer:







CHAPTER FOUR      Administrative Separation from the Air Force      97


-- Has had charges preferred or is under investigation


-- Remains absent without leave or absent in the hands of civil authorities


-- Defaulted with respect to public property or funds


-- Has been sentenced by a court-martial to dismissal


-- Is being considered for administrative discharge proceedings


-- Submits an application during war, when war is imminent, or during an emergency 
declared by the President or Congress


-- Has an ADSC for advanced educational assistance, government-funded education or 
training programs, special pay, or bonus pay (restriction applies even when the reason 
for separation is pregnancy)


- Characterization of service is honorable


involUnTary SeParaTionS noT “For CaUSe”
- Officers may be separated involuntarily under AFI 36-3207, Chapter 3, Section 3B, for 


various reasons that are not for cause


- Many involuntary separations are required by law, e.g., reserve officers who reach age 
limit, those nonselected for promotion, and officers who have reached maximum years of 
commissioned service or service in grade


- Other involuntary separations include loss of ecclesiastical endorsement; failure to complete 
or pass medical training, nursing examinations, nursing intern programs; and officers in 
health care fields who do not have required licenses


- Only an honorable characterization is authorized for involuntary separations that are not 
for cause


involUnTary SeParaTionS “For CaUSe”
- Grounds for discharge for cause are found in AFI 36-3206, Chapter 2 (substandard per-


formance of duty) and Chapter 3 (misconduct, moral or professional dereliction, or in the 
interest of national security)


- Substandard Performance of Duty


-- Restricted to an honorable or general (under honorable conditions) characterization
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-- Includes broad categories subjecting an officer to separation, including:


--- Failure to show acceptable qualities of leadership or proficiency


--- Failure to achieve acceptable standards of proficiency required of an officer in his/
her grade


--- Failure to discharge duties equal to his/her grade and experience


--- Substandard performance of duty resulting in an unacceptable record of effectiveness


--- A record of marginal service over an extended time as shown by performance 
reports covering two or more jobs and prepared by at least two different supervisors


--- Mental disorders that interfere with the officer’s performance of duty and do not 
fall within the purview of the medical discharge process


--- Apathy or defective attitude


--- Failure in the fitness program as specified in AFI 36-2905


--- Failure to conform to prescribed standards of dress, physical fitness, or personal 
appearance. For cause separation under AFI 36-3206, Chapter 3, is appropriate 
if failure is deliberate.


--- Inability to perform duties because of family care responsibilities


--- Failure to maintain satisfactory progress while in an active status student officer 
program


-- Before discharging an officer under this chapter, there should be a documented history 
of problems and documented efforts to correct the officer’s conduct


-- If an officer is being separated for reasons under this chapter and received education 
assistance, special pay, or bonus money, the officer is subject to recoupment


- Misconduct, Moral or Professional Dereliction, or in the Interest of National Security


-- When officers engage in some form of misconduct, discharge under this chapter is 
often the most appropriate basis
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-- Although not necessarily considered misconduct, discharges for fear of flying for rated 
officers fall under this chapter


-- Some other specific grounds for discharge, besides fear of flying for rated officers, 
include:


--- Having human immunodeficiency virus (HIV) and not complying with lawfully 
ordered preventive medicine procedures (i.e., safe-sex order)


--- Failure to meet financial obligations


--- Intentional or discreditable mismanagement of personal affairs


--- Drug abuse, which is defined as the illegal, wrongful, or improper use, possession, 
sale, transfer, or introduction onto a military installation of any drug


--- Serious or recurring misconduct punishable by civilian or military authorities


--- Intentional neglect or intentional failure to either perform assigned duties or 
complete required training


--- Misconduct resulting in the loss of professional status necessary to perform duties


--- Intentionally misrepresenting or omitting facts concerning official matters


--- Sexual perversion, including lewd and lascivious acts, indecent acts with a child, 
or any other indecent acts or offenses


--- Sexual deviation, including transvestitism, exhibitionism, voyeurism, and others 
as defined in the Diagnostic and Statistical Manual of Mental Disorders, current 
edition


--- Retention is not clearly consistent with interests of national security


--- Sentence by a court-martial to a period of confinement for more than six months 
and not sentenced to a dismissal


-- The service of officers separated under this chapter may be characterized as under other 
than honorable conditions (UOTHC). The exceptions to this are drug use revealed as 
a result of self-identification or commander-directed urinalysis.


-- If an officer is being separated for reasons under this chapter and received education 
assistance, special pay, or bonus money, the officer is subject to recoupment 
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diSCharGe ProCedUreS Under aFi 36-3206
- The first step is for the unit commander to evaluate information and consult with the 


servicing staff judge advocate


- If appropriate, the unit commander recommends discharge to the show cause authority 
(SCA), who is usually the wing commander if he or she is a general officer or the general 
court-martial convening authority, usually the numbered air force (NAF) commander, for 
wings not commanded by a general officer


- If appropriate, the SCA initiates discharge action by signing a letter to the officer notifying 
him or her of the discharge action


- Within 5 calendar days of receipt of the letter of notification, the officer submits evidence 
in response, applies for voluntary retirement (if eligible), tenders a resignation, or requests 
a delay to respond


- If the SCA determines no action is warranted, the action is terminated


- If the SCA determines discharge action is warranted, the type of processing that occurs 
depends on the officer’s status and the characterization recommended


-- Not Board Entitled: If the officer is probationary, and the case does not involve a 
recommendation for a UOTHC service characterization, the SCA notifies the officer 
that the case will be reviewed by the Air Force Personnel Board (AFPB). The officer is 
not entitled to appear in front of or present witness testimony to the AFPB.


-- Board Entitled: If the officer is nonprobationary; or the officer is probationary and a 
UOTHC discharge is recommended; then the SCA notifies the officer that the officer 
will be required to show cause before a board of inquiry (BOI). The officer is entitled 
to appear in front of and present witness testimony to the BOI.


- Final approval authority for separations initiated under AFI 36-3206 is SecAF


reSiGnaTionS in lieU oF FUrTher adMiniSTraTive diSCharGe ProCeedinGS (aFi 36-3207, 
ChaPTer 2, SeCTion 2b)
- When the SCA notifies an officer to show cause for retention, an officer may:


-- Submit a resignation, or


-- Submit a resignation to enlist and retire if eligible to apply for retirement in enlisted status
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- These options should not be confused with resignations for the good of the service, which 
an officer may submit when facing a court-martial for alleged criminal conduct


- The officer may be entitled to separation pay


- SecAF is the approval authority


REfERENCEs:
AFI 36-2905, Fitness Program (1 July 2010)
AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers (9 June 2004), 


Incorporating Through Change 6 (18 October 2011)
AFI 36-3207, Separating Commissioned Officers (9 July 2004), Incorporating Through Change 


6 (18 October 2011)
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adMiniSTraTive SeParaTion oF reServiSTS


AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve 
Members, applies to both officer and enlisted members of the reserve components not serving 
on extended active duty (EAD) with the regular Air Force. Table 2.1 lists all the permissible 
reasons for officer separations. Similarly, Table 3.1 lists all the permissible reasons for enlisted 
separations.


- Processing of reservist discharge actions varies depending on whether the member is a 
Category A (CAT A) or Category B (CAT B) reservist


- Remember that letters of counseling, letters of admonition, and letters of reprimand for 
reservists are not procedurally correct unless they allow the member 30 days to respond, as 
opposed to the 3 duty days for active duty members


-- CAT A (Unit)


--- The member’s unit commander initiates the discharge action and the servicing staff 
judge advocate (SJA) reviews the action for legal sufficiency


--- The unit forwards the file through the wing commander to HQ AFRC/DPML 
for processing to AFRC/CC or AFRC/CV, the discharge authorities for CAT 
A reservists


--- HQ AFRC/DPML notifies the member of the discharge recommendation by 
certified mail and gives the member the opportunity to respond


--- HQ AFRC/JA reviews the case file and determines if it is sufficiently documented 
to support the basis for discharge


--- If the case file lacks such documentation, HQ AFRC will ask the unit to get the 
supporting documentation


-- CAT B Individual Mobilization Augmentees (IMAs)


--- IMA discharges are processed through the Readiness Management Group (RMG). 
The RMG is the Air Force Reserve Command’s agency responsible for shared 
administrative control (ADCON) of IMAs.


--- Program Managers (PM) are a part of the RMG staff and are located at each 
MAJCOM, Joint Command, or Defense Agency. The PM with administrative 
oversight responsibility for the IMA initiates the discharge process by forwarding 
the discharge recommendation to the RMG/CC for action.
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--- The RMG/CC forwards the file to HQ AFRC/DPML for processing to AFRC/
CC or AFRC/CV, the discharge authorities for CAT B reservists


--- HQ AFRC/DPML notifies the member of the discharge recommendation by 
certified mail and gives the member the opportunity to respond


--- HQ AFRC/JA reviews the case file and determines if it is sufficiently documented 
to support the basis for discharge


--- If the case file lacks such documentation, HQ AFRC will ask the unit to get the 
supporting documentation


- The following reservists are entitled to present their cases before an administrative dis-
charge board:


-- Enlisted: if the recommended characterization of service in the letter of notification is 
under other than honorable conditions (UOTHC), the member is a noncommissioned 
officer, or the member has six or more years of satisfactory service for retirement


-- Officers: an officer who has completed five or more years of service as a commissioned 
officer in any of the armed forces as determined from the total federal commissioned 
service date; or a probationary officer (an officer who has completed fewer than five 
years of service as a commissioned officer in any of the armed forces as determined from 
the total federal commissioned service date) when the recommended characterization 
of service contained in the letter of notification is UOTHC


REfERENCEs:
AFI 36-2115, Assignments within the Reserve Components (8 April 2005), Certified Current 


(2 May 2008)
AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve 


Members (14 April 2005), Incorporating Through Change 3 (20 September 2011)
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loSS oF veTeranS’ beneFiTS


To become eligible for veterans’ benefits, the active duty member must have been discharged 
or released under conditions other than dishonorable, which is broader in this context than the 
term as defined in Rule for Courts-Martial 1003(b)(3)(B).


- Discharge or release because of any of the following offenses is considered to have been 
issued under dishonorable conditions:


-- Acceptance of an under other than honorable conditions (UOTHC) discharge to avoid 
trial by general court-martial


-- Mutiny or spying


-- An offense involving moral turpitude, including (generally) a conviction of a felony


-- Willful and persistent misconduct, including a UOTHC discharge if it is determined 
that the discharge was issued for willful and persistent misconduct, but not including 
a discharge because of a minor offense if service was otherwise honest, faithful, and 
meritorious


- Benefits are also not payable where the member was discharged or released under one of 
the following conditions:


-- As a conscientious objector who refused to perform military duty, wear the uniform, 
or comply with lawful orders of competent military authorities


-- By reason of the sentence of a general court-martial


-- Resignation by an officer for the good of the service


-- As a deserter


-- As an alien during a period of hostilities where it is shown the member requested his/
her release


-- By reason of a UOTHC discharge as a result of an absence without leave for a continu-
ous period of at least 180 days


- A punitive discharge or UOTHC characterization does not necessarily deprive a member 
of benefits administered by the VA
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- Normally, benefits earned during an earlier period of honorable service are not voided by 
a punitive discharge or a UOTHC discharge during a subsequent enlistment (38 U.S.C. § 
5303(a); United States v. McElroy, 40 M.J. 368, 372 (C.M.A. 1994))


- Any person may be denied VA benefits, regardless of an earlier period of honorable service, 
if shown by evidence satisfactory to the Secretary of Veteran’s Affairs to be guilty of:


-- Filing a fraudulent claim for benefits,


-- Treason, or


-- Subversive activities


REfERENCEs:
38 U.S.C. §§ 5303, 6103-05
38 C.F.R. § 3.12
United States v. McElroy, 40 M.J. 368, 372 (C.M.A. 1994)
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inSTallaTion JUriSdiCTion


To understand the degree of control a commander has over an Air Force installation, one must 
be familiar with the concepts of title and jurisdiction.


TiTle


- Title in relation to a military installation is virtually the same as in a private real estate 
transaction. Title simply means legal ownership—the legal right to the use and possession 
of a designated piece of property.


- In most cases, the Air Force has title to the property on which its installations are located. 
However, some installations sit on leased property or have portions of the base sitting on 
leased property.


- The installation civil engineer maintains the deed or lease to the installation. Questions 
concerning title to the installation’s real property should be referred to the SJA.


JUriSdiCTion


- The concept of jurisdiction is separate and distinct from that of title


- Jurisdiction includes the right to legislate (i.e., implement laws, rules and regulations) and 
to enforce those laws. Having title does not necessarily include legislative jurisdiction.


SoUrCeS oF leGiSlaTive JUriSdiCTion


- Article I, § 8, cl. 17, of the United States Constitution confers upon Congress the power 
to exercise legislative jurisdiction over federal property. The government can acquire the 
right to exercise legislative jurisdiction in three ways.


- Purchase and Consent: The federal government purchases the property and the state 
legislature consents to giving the federal government jurisdiction


- Cession: After the federal government acquires title to property, the state may cede jurisdic-
tion, in whole or in part, to the federal government. The federal government can, with the 
consent of Congress, later retrocede jurisdiction back to the state. Prior to 1940, it was 
presumed that jurisdiction was ceded at the time the government acquired the property. 
Since 1940, however, there must be an affirmative acceptance of jurisdiction before the 
federal government will have legislative jurisdiction. 40 U.S.C.S. §§ 3111 and 3112. Check 
the deed to determine when the federal government acquired the property.


- Reservation: At the time the federal government ceded property to establish a state, particu-
larly in the western United States, it reserved some of the land as federal property. In that 
case, the federal government retained legislative jurisdiction over the property it reserved. 
Again, check the deed.
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TyPeS oF leGiSlaTive JUriSdiCTion


- The inquiry does not stop with determining if the federal government has legislative jurisdic-
tion. It is also necessary to determine what type of jurisdiction it has. There are four types 
of legislative jurisdiction.


-- Exclusive Jurisdiction: As the term implies, this type of jurisdiction gives the federal 
government sole authority to legislate. Unless exclusive jurisdiction was reserved at the 
time land was granted to the state, it is necessary to go back to the state for exclusive 
jurisdiction. The state may have elected to reserve some authority, e.g., authority to 
serve civil and criminal process on the property. If the state failed to reserve such 
authority, it is waived. For some years now, it has been federal policy not to acquire 
exclusive jurisdiction. While at first blush this may seem odd, there are legitimate 
reasons for the policy. For instance, state and local authorities may be able to deal bet-
ter with particular situations than the federal government, e.g., child welfare services, 
domestic relations matters, etc.


-- Concurrent Jurisdiction: Both the state and federal governments retain all their leg-
islative authority. In the event of conflict, the federal government prevails under the 
Supremacy Clause of the Constitution. art. VI, Clause 2, U.S. Constitution.


-- Partial Jurisdiction: Both the state and federal government have some legislative 
authority, but neither one has absolute power. For instance, the state may have reserved 
the authority to impose and collect taxes or it may have ceded only criminal jurisdiction 
over the property. Again, federal supremacy applies in the event of a conflict.


-- Proprietary Jurisdiction: In this case, the U.S. is like any other party who has only 
a possessory interest in the property it occupies. The U.S. is simply a tenant with 
virtually no legislative authority. The federal government maintains immunity and 
supremacy for inherently governmental functions. The only federal laws that apply 
are those that do not rely upon federal jurisdiction, e.g., espionage, bank robbery, 
tax fraud, counterfeiting, etc. However, the installation commander can still exclude 
civilians from the area pursuant to the commander’s inherent authority. Greer v. Spock, 
424 U.S. 828 (1976).
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REfERENCEs:
U.S. Const. art. I, § 8, cl. 17
U.S. Const. art. VI, cl.2
40 U.S.C. §§ 3111 and 3112
Greer v. Spock, 424 U.S. 828 (1976)
AFI 32-9001, Acquisition of Real Property (27 July 1994)
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Federal MaGiSTraTe ProGraM


The federal magistrate program provides an additional means of enforcing discipline on the 
base. The availability of the program depends on the location and jurisdiction of the base, the 
type and locale of the offense, and the status of the offender. The commander has the full range 
of administrative sanctions, as well as criminal sanctions under the UCMJ, available when 
dealing with misconduct by a military member. The options are more limited when dealing 
with a civilian offender.


CoMMander reSPonSibiliTieS and oPTionS


- Civilian Employees


-- Administrative sanctions run the gamut from administrative counseling and repri-
mands to removal. AFI 36-704, Discipline and Adverse Actions.


-- A civilian employee may also be subject to any other administrative or criminal sanc-
tions discussed below. However, there may be some restrictions.


- Any civilian may be subject to administrative sanctions


-- The installation commander may suspend or revoke privileges, such as:


--- Commercial solicitation


--- Driving on the installation


--- Base exchange and commissary use


-- For misconduct, the commander may terminate entitlement to military family housing. 
Must give 30 days written notice and the government pays for the move.


-- The commander may bar any civilian from the installation. Must allow access for 
medical care for dependent family members and retirees.


- Criminal actions committed by civilians on an installation with federal jurisdiction may 
be handled in federal court, including magistrate court


-- Any federal statute that does not rely on territorial jurisdiction may result in prosecu-
tion regardless of the status of the base, e.g., counterfeiting, espionage, sabotage, bribery 
of federal officers


-- If the base has only proprietary jurisdiction, federal statutes that rely on territorial 
jurisdiction may not be enforced in federal court. They must be handled in state court.
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-- If the base has exclusive federal jurisdiction, the state may not prosecute for offenses 
committed on the installation. Federal courts provide the only remedy.


-- If the offender violated state law, a violation of the Assimilative Crimes Act, 18 U.S.C. 
§ 13, may be alleged


--- This potentially makes violating a state statute a federal offense


--- This is available where the conduct does not otherwise violate a federal statute


how MaGiSTraTe CoUrT worKS


- Federal magistrate court is an alternative to prosecution in federal district court


- Prosecution in magistrate court requires the consent of the defendant


- Magistrates normally try misdemeanor offenses (an offense for which the authorized penalty 
does not include more than 1 year imprisonment), and may try juvenile offenders


- Air Force judge advocates, acting as special assistant U.S. attorneys, may prosecute cases in 
magistrate court under the provisions of AFI 51-905


- The installation commander decides whether to refer the case to federal court after finding 
administrative steps inadequate


- However, if safety, discipline, or other considerations warrant, a commander may make 
a blanket determination that administrative disposition of certain offenses committed by 
civilians on base is not appropriate and that all such offenses should be referred to a U.S. 
magistrate judge for trial


REfERENCEs:
18 U.S.C. § 13
AFI 36-703, Civilian Conduct and Responsibility (1 August 1999), Incorporating Change 1 


(6 August 2007), Certified current (17 February 2009)
AFI 36-704, Discipline and Adverse Actions (22 July 1994)
AFI 51-905, Use of Magistrate Judges for Trial of Misdemeanors Committed by Civilians  


(1 June 1998)
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CoUrT-MarTial JUriSdiCTion Under The UCMJ


TyPeS oF JUriSdiCTion


- Military Offenses: Courts-martial have exclusive power to hear and decide “purely military 
offenses.” Rule for Courts-Martial (R.C.M.) 201(d)(1).


- Nonmilitary Offenses: Crimes that violate both the Uniform Code of Military Justice 
(UCMJ) and local criminal law may be tried by a court-martial, a civilian court, or both. 
R.C.M. 201(d)(2).


-- A military member may NOT be tried for the same misconduct by both a court-martial 
and another federal court. U.S. Const. amend. V; R.C.M. 907(b)(2)(C).


-- A military member MAY be tried for the same misconduct by both a court-martial 
and state court. However, if a military member was tried by a state court and jeopardy 
attached, regardless of the outcome, as a matter of policy, SecAF approval is required 
before proceeding with a court-martial. AFI 51-201, para 2.5.2. If the case was dis-
missed before jeopardy attached, SecAF approval is not necessary.


-- Host nation treaties and status of forces agreements (SOFAs) govern exercise of jurisdic-
tion over military members overseas


JUriSdiCTion over The oFFenSe (r.C.M. 203)
- Courts-martial may try any offense under the UCMJ and in general courts-martial the law 


of war. R.C.M. 203


- The Supreme Court has held that jurisdiction in a court-martial is based solely on the 
accused’s status as a person subject to the UCMJ, and not the “service-connection” of the 
charged offense. Solorio v. United States, 483 U.S. 435 (1987)


JUriSdiCTion over The PerSon (r.C.M. 202)
- General Rule: Article 3(a), UCMJ, authorizes court-martial jurisdiction in ALL cases in 


which the service member was subject to the UCMJ at the time of the offense and is subject 
to the UCMJ at the time of trial. Article 2 of the UCMJ lists classes of persons who are 
subject to the UCMJ.


- Fraudulent Enlistment: Article 2(c), UCMJ, provides that, notwithstanding any other 
provision of law, a person serving with the armed forces is subject to the UCMJ until such 
person’s active duty service has been terminated in accordance with law or regulations 
promulgated by the SecAF if the person: 
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-- Submitted voluntarily to military authority;


-- Met the mental competence and minimum age qualifications at the time of voluntary 
submission to military authority;


-- Received military pay or allowances; and


-- Performed military duties


air ForCe reServe


- Articles 2(a)(1) and 2(a)(3), UCMJ, extend court-martial jurisdiction over reservists when-
ever they are in Title 10 status (meaning that they are on inactive duty training (IDT), 
active duty (AD), or annual training (AT)). For guidance in this area, see R.C.M. 202 and 
204(b)(1) and AFI 51-201, para 2.9, “Jurisdiction over Air Force Reserve and Air National 
Guard Members.”


- Article 2(d), UCMJ, authorizes a member of the reserve to be ordered to active duty for 
nonjudicial punishment, Article 32 investigation, and trial by court-martial


-- The Air Force has placed certain restrictions on involuntary recall of reserve members


--- An Air Force Reserve member may be ordered to active duty by an active com-
ponent general court-martial convening authority. AFI 51-201, para 2.9.4. The 
commanders of Air Force Reserve Command, Fourth Air Force, Tenth Air Force, 
or Twenty-Second Air Force may also order members assigned or attached to their 
respective commands to active duty. AFI 51-201, para 2.9.4.4.


--- An Air Force Reserve member recalled to active duty for court-martial may not 
be sentenced to confinement, or be required to serve a punishment consisting of 
any restrictions on liberty during the recall period of service, without approval of 
SecAF. The SJA will coordinate approval, as needed, to recall an Air Force Reserve 
member for court-martial when the sentence may include confinement. AFI 51-
201, para 2.9.5.


--- Do not involuntarily call Air Force Reserve members to active duty solely for 
nonjudicial punishment or summary court-martial, although major command 
commanders or equivalents may grant waivers to this restriction in appropriate 
cases. AFI 51-201, para 2.9.3.


-- When determining whether the commander has UCMJ jurisdiction over the member, 
the commander must ask two questions:
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--- Was the member in military status at the time he or she committed the alleged 
misconduct? If not, then no UCMJ jurisdiction exists.


---- A member in active status (i.e., special tour, annual tour) is subject to the 
UCMJ from the beginning to the end of the tour, 24 hours a day


---- Generally, a member performing inactive duty training (IDT) or a unit train-
ing assembly (UTA) is subject to the UCMJ from the beginning to the end 
of the duty day, e.g., 0730 –1630


---- Even if no UCMJ jurisdiction exists, commanders always have jurisdiction to 
perform administrative actions and can hold members accountable for wrong-
doing by using a variety of adverse administrative actions such as letters of 
counseling, admonishment, reprimand, etc.


--- Will the member be in military status at the time the commander will impose 
punishment, such as an Article 15 punishment?


---- Commanders can always ask whether the member will voluntarily submit to 
UCMJ jurisdiction by extending his/her tour or IDT/UTA


---- Commanders can wait until the member’s next scheduled training to offer 
Article 15 punishment


---- If the member is under orders, the commander can involuntarily extend the 
member to impose Article 15 punishment BEFORE the orders expire


---- If the member is performing an IDT or a UTA, the member cannot be 
extended because there are no orders to extend


air naTional GUard (anG)
- A member of the National Guard is subject to court-martial jurisdiction ONLY when in 


federal service. UCMJ art. 2(a)(3), 10 U.S.C. §§ 12301, 12401 (2005).


-- ANG members serve in one of two duty capacities: 


--- State Duty Status: referred to as “Title 32” status


--- Federal Duty Status: referred to as “Title 10” status 


-- When ANG members are serving in their state duty (or Title 32) status they are subject 
to their state codes of military justice
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-- It is very important to coordinate with your local SJA when addressing ANG military 
justice matters to ensure that we have jurisdiction over that person


reTireeS


- Court-martial jurisdiction continues over retired Regular Air Force personnel entitled to 
pay. UCMJ art. 2(a)(4) and (5).


-- Retired members should not be court-martialed unless their conduct clearly links them 
with the military or is adverse to a significant military interest of the United States


-- Commanders should not prefer charges without SecAF approval unless the statute of 
limitations is about to run. The SJA will coordinate approval, as needed, to recall a 
retired member for court-martial. AFI 51-201, para 2.10.


TerMinaTion oF JUriSdiCTion


- General Rule: A valid discharge terminates jurisdiction. There must be:


-- Delivery of a valid discharge certificate;


-- A final accounting of pay; and


-- Completion of the clearing process required by appropriate service instructions


- Exceptions under Article 3, UCMJ


-- The member was subject to the UCMJ at the time of the offense and is subject to the 
UCMJ at the time of trial


-- A fraudulently obtained discharge does not terminate military jurisdiction


-- An Air Force Reserve member is not, by virtue of the termination of a period of active 
duty or inactive-duty training, “shielded” from jurisdiction for an offense committed 
during such period of active duty or inactive-duty training
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REfERENCEs:
U.S. Const. amend. V
10 U.S.C § 12301, 12401
UCMJ arts. 2 & 3
Rule for Courts-Martial 201-204 (2008)
AFI 36-3209, Separation Procedures for Air Force National Guard and Air Force Reserve Members  


(14 April 2005), Incorporating Through Change 2 (31 July 2008), Certified Current  
(7 June 2010)


AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 
(3 February 2010)


Solorio v. United States, 483 U.S. 435 (1987)
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a CoMMander’S GUide To The aFoSi


The Air Force Office of Special Investigations (AFOSI) provides specialized investigations and 
services to protect Air Force and DOD personnel, operations, and interests.


orGanizaTion


- Established following WWII to preclude “self-investigation”


-- Patterned after the Federal Bureau of Investigations


-- Removed from command channels as an independent centralized organization to 
ensure unbiased and factual investigations


- Became operational 1 August 1948, accountable to SecAF. AFOSI is now organized under 
SAF/IG.


- Missions include investigating allegations of criminal activity and fraud, as well as coun-
terintelligence and specialized investigative activities, counter-drug activities, protective 
service operations, and integrated force protection


- A combat-ready military organization that provides the Air Force a wartime capability to 
conduct, in hostile and uncertain environments, counter-threat operations to find, fix, 
track, and neutralize enemy threats


-- To provide complete services to assist commanders in carrying out the responsibilities 
of command


-- Since 1972, AFOSI’s CONUS personnel security investigation function transferred 
to DOD Defense Security Service (DSS). AFOSI still assists DSS with overseas 
requirements.


reQUeSTinG aFoSi inveSTiGaTive ServiCe


- AFI 71-101 V1, AFMD 39 and AFPD 71-1


-- Only SecAF may direct AFOSI to delay, suspend or terminate an investigation, unless 
the investigation is conducted at the request of DOD/IG


-- Investigations initiated on authority of AFOSI/CC, as delegated to subordinate AFOSI 
commanders and special agents in charge


-- AFOSI will brief Air Force commanders on the progress of investigations affecting 
their command
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-- Direct contact with commanders is essential during various stages of investigations, 
e.g., search authorizations


-- Any Air Force commander responsible for security, discipline, or law enforcement may 
request investigative support


-- Coordination with AFOSI and the SJA is required prior to commanders reassigning a 
person subject to an AFOSI investigation or ordering/permitting a commander directed 
inquiry/investigation when there is ongoing AFOSI investigation


- AFI 71-101 V1, Attachment 2 (AFOSI and SF investigative responsibilities)


-- Generally, AFOSI will only investigate major offenses


-- Minor offenses are normally handled by Security Forces, Office of Investigations (SFOI)


-- Coordination between AFOSI and SFOI is required to make best use of investiga-
tive resources; considering technical expertise, investigative capability and available 
manpower


MUTUal SUPPorT reQUireMenTS


- Command Role:


-- AFOSI requests and the appropriate commander or magistrate issues search and seizure 
authorizations based on probable cause requirements. The SJA should be involved in 
every case involving a probable cause determination.


-- Operations Security (OPSEC) of AFOSI investigations


--- Knowledge of an ongoing AFOSI investigation by unnecessary parties may jeop-
ardize operations and compromise efforts to neutralize criminal or counterintel-
ligence threats


--- The exposure of AFOSI sources/agents/witnesses and investigative techniques could 
place persons and evidence at risk


--- OPSEC is critical; restrict to base/staff officials on a strict “need-to-know” basis


-- Crime scene protection support


--- AFOSI depends on command support and resources to protect crime scenes
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--- Untrained though well-intentioned personnel who disturb or change the physical 
environment or handle objects at the crime scene can alter or destroy critical 
evidence


--- Merely walking through or around a crime scene can add or remove trace items 
that could hamper an investigation


-- Security Forces are usually the first-responders who secure and protect the scene for 
AFOSI


--- Exclude witnesses, curiosity seekers, and limit to minimum of authorized personnel 
(e.g., medical/fire department)


--- Rank or official position alone should not justify entry


--- Command support of AFOSI access and control of area is vital


-- Protection of agent’s grade (AFPD 71-1 and AFI 71-101 V1)


--- The ability to carry out the mission is enhanced by concealing the rank of AFOSI 
special agents


--- Commanders are required to ensure special procedures exist to protect agents’ 
personnel, medical and other administrative records


--- Host commander may authorize permanent or temporary housing in officer’s 
quarters


-- Handling complaints against AFOSI personnel


--- Due to nature of duties, complaints of intimidation or harassment are not 
uncommon


--- All should be immediately referred to the person’s immediate commander; all 
complaints will be thoroughly and expeditiously investigated by AFOSI


- AFOSI Support to Command:


-- AFOSI developmental files


--- Preliminary inquiry initiated by AFOSI/CC or Region/CC and used to examine 
situation to determine if there is criminal activity warranting an investigation
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--- Information systematically collected on specific types of offenses or targets, typically 
using confidential informants or undercover agents


--- Information analyzed to determine need for individual substantive cases


-- Child abuse/neglect


--- Assist command in family advocacy program


--- All allegations of serious child abuse or neglect must be reported to AFOSI, regard-
less of origin of complaint (personnel of family support and child care centers, 
equal opportunity, medical, etc.)


---- AFOSI has greater access to certain records


---- AFOSI can provide fact-finding role to assist command and staff to make 
decisions


aFoSi’S SPeCialized FUnCTionS


- Sole manager of USAF polygraph program


- Specially trained mental health professionals using supervised cognitive interviews or forensic 
hypnosis as an aid to witness or victim memory enhancement


- Provide information operations and investigations assistance


- Regionally located computer crime investigators serve as specialists in the investigation of 
cyber crime, e.g., computer network intrusions and computer media search and seizure


- Forensic Science Consultants


-- Regionally located experts with forensic sciences masters degrees


-- May provide consultation, training, specialized investigative techniques in criminal 
cases, e.g., death investigations and sexual assaults


- Technical Services


-- Process and support requests to intercept wire, oral, or electronic communications 
for law enforcement or counterintelligence purposes. See AFI 71-101 V1 or V4 for 
approval authorities.
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-- Technical surveillance countermeasures


--- Detection and neutralization of technical surveillance devices deployed against 
Air Force facilities


--- Conducts security vulnerability surveys


- Protective Services


-- Provides threat assessments; protects designated Air Force officials; protects foreign 
official guests of DOD in CONUS


-- Assessments and estimates on terrorist and foreign intelligence threats to Air Force 
deployments, exercises, weapons facilities, and other base facilities upon request. HQ 
AFOSI/JA, not the base legal office, provides legal advice for counterintelligence 
operations.


- Security Violations


-- AFOSI investigates all security incidents of espionage, suspected compromise of special 
access information, or deliberate compromise of classified information


-- Does not investigate routine security violations


aFoSi PoliCy inForMaTion


- Apprehension/Arrest


-- Civilian special agents are authorized to arrest civilians under many circumstances. 
However, not all detachments have civilian agents. In addition, this authority will be 
used judiciously and only when necessary.


--- Civilian agent’s authority is derived from 10 U.S.C. § 9027


--- Specific guidelines promulgated by SECDEF and Attorney General


-- Military agent’s authority is derived from the Manual for Courts-Martial


--- Limited to individuals subject to UCMJ, not family members or nonmilitary 
U.S. citizens
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--- Only if required by operation or emergency (security forces routinely do so at 
AFOSI’s request)


--- Military law enforcement personnel may temporarily detain civilians suspected of 
on-base offenses until civilian authorities arrive


- Arming


-- AFPD 71-1 authorizes agents to carry firearms (including concealed) for duties


-- AFOSI offices required to maintain at least one handgun and ammunition for each 
agent assigned


-- Weapons stored within AFOSI facilities or in security forces armory if the local detach-
ment is inadequate for security purposes


- Sources and Undercover Agents


-- Base human sources of information may be overt (officials) or covert (on a confi-
dential basis)


-- AFOSI undercover agents are specially trained and sent to installation to perform duties


-- OPSEC and safety concerns dictate identity protections


--- Investigative reports may conceal identities of sources; release of identities requires 
either concurrence of AFOSI detachment commander/special agent in charge or 
an order from a military judge. See M.R.E. 507.


--- Threatened Airman Program is a personnel program; AFOSI provides threat valida-
tion and assessment as prelude to reassignment action


-- Excellent investigative tool to develop valuable information about crimes planned/
in progress
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TyPeS oF aFoSi rePorTS


- Routinely Provided 


-- Information routinely provided to commanders and their representatives, (i.e., SJA)


- Interim Case Reporting


-- AFOSI may up-channel internal reporting of special interest cases where publicity or 
Congressional interest is expected


-- Informs HQ AFOSI, Air Staff, commanders, and other agencies of significant matters 
affecting Air Force and DOD


-- Separate and distinct from major command up-channel reporting


- Report of Investigation (ROI) 


-- Provided to command officials when investigation is complete


-- Information obtained through investigation and witness interviews


-- No recommendations or suggestions on appropriate command action


- Special Reports 


-- Provided by HQ AFOSI highlighting a particular kind of investigative activity and 
pinpointing problems so commanders can better handle them


-- Provides description of weaknesses or susceptible areas under command to alert func-
tional managers for possible correctional or remedial actions, e.g., fraud information 
reports; narcotics information reports; narcotics briefs


-- Reports requested by the Air Staff or other senior Air Force or DOD officials containing 
in-depth analysis of some area of concern Air Force-wide, e.g., damage to USAF aircraft


- Command Reporting of Actions Taken


-- Commanders should provide AFOSI with a report of action taken 


-- Allows AFOSI to ensure command action is included in appropriate national level 
databases
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releaSe oF inForMaTion


- “For Official Use Only” and should be treated as sensitive records covered by the Privacy Act


- Safeguarding, handling, and releasing information from AFOSI reports:


-- May be released in whole or in part, only to persons who require access for official duties


--- Refer all requests for release to non-Air Force officials to the servicing AFOSI 
detachment


--- Only HQ AFOSI may authorize release outside the Air Force; or release or deny 
information under Freedom of Information Act (FOIA) or Privacy Act (law en-
forcement records exemption)


--- SJAs must appropriately redact ROI prior to release to defense attorneys for 
discovery


-- Safeguard ROIs in locked file cabinets


- Press or news inquiries for information require close coordination between public affairs, 
SJA, and AFOSI in all cases


REfERENCEs:
10 U.S.C. § 9027, Civilian Special Agents of the Office of Special Investigations: Authority to 


Execute Warrants and Make Arrests
Mil. R. Evid. 507 (2008)
DODD 5400.7, DOD Freedom of Information Act (FOIA) Program (2 January 2008)
AFI 71-101 V1, Criminal Investigations (8 April 2011)
AFI 71-101 V4, Counterintelligence (8 November 2011)
AFPD 71-1, Criminal Investigations and Counterintelligence (6 January 2010)
AFMD 39, Air Force Office of Special Investigations (AFOSI) (1 November 1995)
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FUnCTionS oF The area deFenSe CoUnSel


The area defense counsel (ADC) program provides Air Force members independent legal rep-
resentation. Airmen suspected of an offense or facing adverse administrative actions receive 
confidential legal advice from an experienced judge advocate general outside the local chain of 
command, avoiding conflicts of interest or command influence.


- The ADC is a certified judge advocate performing defense counsel duties in the following 
areas:


-- Counsel in courts-martial, administrative discharge actions and Article 32 investigations


-- Counsel in Article 15 actions


-- Counsel in interrogations


-- Any other adverse actions in which counsel for an individual is required or authorized


- All ADCs are assigned outside the local chain of command


-- The ADC’s responsibility is to vigorously and ethically represent the client


-- The ADC is an advocate for the client, not an advisor for the command. The ADC 
office is physically separate from the base legal office.


- If an active duty military member under any type of investigation requests legal advice, 
refer them to the ADC


-- Civilians are not entitled to ADC representation


-- The ADC at Air Reserve Personnel Center in Denver, Colorado will represent Category 
B members of the Air Force Reserve


-- The ADC at Air Force Reserve Command at Robins Air Force Base, Georgia will 
represent Category A reservists facing discharge action


- The ADC program requires strong command and SJA support to enhance perception of 
fairness of military justice/disciplinary process


- The ADC is available, subject to workload and client confidences, to help educate the base 
population on the military justice system and the ADC’s function
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REfERENCE:
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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MiliTary MaGiSTraTe ProGraM


Military magistrates may be appointed by the Special Court-Martial Convening Authority 
(SPCMCA) for each installation. A military magistrate’s primary duty is to issue search autho-
rizations based upon probable cause.


- The SPCMCA may appoint one or two officers, of judicial temperament, to serve as military 
magistrate for the installation


-- AFI 51-201, para 3.1 is the authority for appointment of a military magistrate to 
authorize searches on the installation


-- Absent general court-martial convening authority (GCMCA) approval, a military 
magistrate must be in the grade of lieutenant colonel or above


-- May not be a chaplain, a member of an office of a staff judge advocate having responsibil-
ity for that installation, security forces member, AFOSI agent, or convening authority


-- Appointment must be in writing, specifying the installation over which the magistrate 
has authority


-- If two magistrates are appointed, each exercises concurrent authority with the other 
and with the installation commander


- Once appointed, magistrates are authorized to issue search and seizure authorizations based 
upon probable cause


-- They may exercise this authority concurrent with installation commander


-- Availability of the installation commander is not a factor in their exercise of authority


- Each installation’s staff judge advocate will brief the magistrates on their duties when ap-
pointed and thereafter when appropriate


REfERENCEs:
Mil. R. Evid. 315 (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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naTional SeCUriTy CaSeS


Commanders contemplating disciplinary or administrative action against military members 
or civilian employees that could lead to discharge or removal from the Air Force must first 
obtain permission to proceed when the member or employee holds a special access. “Special 
access” includes SCI access, SIOP/ESI, HQ USAF/XO special access programs, research and 
development (R&D) special access programs and AFOSI special access. Do not take action on 
personnel who now hold or have held certain access within the periods specified until approval 
is obtained from the appropriate special access program identified in AFI 31-501, para 8.9.


- Expeditious processing of such requests must be pursued to comply with speedy trial rules 
and restrictive time requirements in civilian removal cases. GOAL: 15 days from date of 
initiation request to date of approval/denial by OPR.


- Voluntary separation requests by officers (AFI 36-3207) and Airmen (AFI 36-3208) will 
not be handled under these procedures unless they are in lieu of adverse action


- Commanders must file a Special Access Request Worksheet as part of the package requesting 
permission to proceed. Involve the unit security manager and the special access program 
manager in the collection and processing of this type of information.


aCTionS PerMiTTed PendinG deCiSion To ProCeed:
- Courts-martial: In general or special courts-martial, command may complete preferral 


of charges and an Article 32 investigation, if applicable, but cannot refer charges without 
permission to proceed. Restrictions do not apply to summary courts-martial.


- Officer Discharges: The show cause authority may not initiate the discharge, issue a show 
cause memorandum, or otherwise require officers to show cause for retention until the 
appropriate action office grants authority to proceed


- Airman Discharges: In “notification” cases, the commander may proceed through giving 
the member notice of the proposed discharge, obtaining the member’s response, schedul-
ing necessary appointments, and conducting those appointments; however, the separation 
authority may not approve the discharge until permission to proceed is granted. In “board 
hearing” cases, the commander may proceed through initiation of the case, obtaining the 
member’s response, scheduling necessary appointments, and conducting those appointments. 
The convening authority may not convene the board until authority to proceed is obtained.


- Civilian Removals: Commanders must coordinate with the servicing civilian personnel 
flight to compose the message to the appropriate Air Force OPR, seeking authority to 
proceed. Commanders MUST NOT, under any circumstances, issue a “notice of proposed 
removal” until authority to proceed is obtained.
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JUdGe advoCaTe noTiFiCaTionS


- Any case with potential to be a national security case must be reported immediately to the 
Air Force Legal Operations Agency’s Military Justice Division (AFLOA/JAJM) by the local 
SJA. Such cases include:


-- Aiding the Enemy (art. 104, UCMJ)


-- Spying (art. 106, UCMJ)


-- Espionage (art. 106a, UCMJ)


-- Sabotage (art. 108, UCMJ; 18 U.S.C. § 2155)


-- Subversion (art. 94, UCMJ)


-- Violations of punitive instructions, regulations, or criminal statutes concerning clas-
sified information, or U.S. foreign relations (art. 92, UCMJ)


- DODD 5525.7 requires coordination between DOD and DOJ of the investigation and 
disposition of significant cases. Early reporting to AFLOA/JAJM is essential since national 
security cases often involve issues such as searches, seizures, immunity grants, polygraphs, 
etc., as well as the decision whether to prosecute and, if so, who will prosecute. Under no 
circumstances should a unit commander or an SJA take action initiating the court-martial 
process in a case potentially involving national security issues until AFLOA/JAJM has 
coordinated the case with DOJ through appropriate DOD channels.


- Any national security case involving court-martial, administrative discharge, or civilian re-
moval action must be reported by the SJA to HQ USAF/JAA (Administrative Law Division)







132      The Military Commander and the Law


REfERENCEs:
Manual for Courts-Martial, United States (2008), Appendix 3, DODD 5525.7, Imple-


mentation of the Memorandum of Understanding between the Department of Justice 
and the Department of Defense Relating to the Investigation and Prosecution of Certain 
Crimes


AFI 31-501, Personnel Security Program Management, Chapter 8 (27 January 2005)
AFI 36-3207, Separating Commissioned Officers (9 July 2004)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (19 October 2011)
AFI 51-201, Administration of Military Justice, paras 3.3.2, 6.6.3, and 13.8 et seq., (21 December 


2007), Incorporating Change 1 (3 February 2010)
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SexUal aSSaUlT reSPonSe and PrevenTion


Sexual assault is criminal conduct. It falls well short of the standards America expects of its 
men and women in uniform. It violates Air Force Core Values. Inherent in our Core Values of 
Integrity First, Service Before Self, and Excellence in All We Do is respect: self-respect, mutual 
respect, and respect for our Air Force as an institution. Our core values and respect are the 
foundation of our Wingman culture; a culture in which we look out for each other and take 
care of each other. Incidents of sexual assault corrode the very fabric of our Wingman culture; 
therefore we must strive for an environment where this behavior is not tolerated and where all 
Airmen are respected.


- Air Force policy and responsibilities are provided in Department of the Air Force Policies 
and Procedures for the Prevention of and Response to Sexual Assault, issued on 8 June 2005, 
AFPD 36-60, Sexual Assault Prevention and Response (SAPR) Program, issued on 28 March 
2008, and AFI 36-6001, Sexual Assault Prevention and Response (SAPR) Program issued 
on 28 September 2008. The instructions implement DOD Directive 6495.01, Sexual 
Assault Prevention and Response (SAPR) Program, issued on 7 November 2008 and DOD 
Instruction 6495.02, Sexual Assault Prevention and Response Program Procedures, issued on 
13 November 2008.


-- The policy applies to all levels of command and all Air Force organizations and person-
nel, including active duty, Air Force government civilian employees, Air Force Academy, 
Air National Guard, and Air Force Reserve components while in federal service


-- Installation commanders will implement local sexual assault prevention and response 
programs. The installation vice commander or equivalent is designated as the respon-
sible official to act for the installation commander and supervises the Installation Sexual 
Assault Response Coordinator (SARC).


deFiniTion oF SexUal aSSaUlT


- Intentional sexual contact, characterized by use of force, threats, intimidation, abuse of 
authority or when the victim does not or cannot consent. It includes rape, forcible sodomy 
(oral or anal sex), and other unwanted sexual contact that is aggravated, abusive or wrongful 
(to include unwanted and inappropriate sexual context), or attempts to commit these acts.


- This definition is for training and educational purposes only and does not affect in any way 
the definition of any offenses under the UCMJ. Commanders are encouraged to consult 
with their staff judge advocate for complete understanding of this definition in relation to 
the UCMJ.
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inSTallaTion SexUal aSSaUlT reSPonSe CoordinaTor (SarC)
- Reporting directly to the installation vice wing commander, the SARC implements and 


manages the installation level sexual assault prevention and response programs


- The SARC is responsible for assisting commanders in meeting annual sexual assault preven-
tion and response training requirements


- The SARC serves as the single point of contact for integrating and coordinating sexual 
assault victim care from an initial report of sexual assault, through disposition and resolution 
of issues related to the victim’s health and well-being


- The SARC is responsible for ensuring a victim support system that provides a 24 hour/7 
day a week sexual assault response capability for all victims within his/her designated area 
of responsibility


- The SARC tracks the status of sexual assault cases in his/her designated area of responsibility 
and provides regular updates to the Vice Wing Commander


viCTiM advoCaTe (va)
- Responsibilities include providing crisis intervention, referral, and ongoing non-clinical 


support, including information on available options and resources to assist the victim in 
making informed decisions about the case. VA services will continue until the victim states 
support is no longer needed.


- VAs are volunteers who must possess the maturity and experience to assist in a very sensitive 
situation. Only active duty military personnel and DOD civilian employees selected by the 
SARC may serve as VAs.


- Personnel assigned to the MTF (unless approved by the MDG/CC), MEO, SF, the legal 
office, or the office of the wing chaplain are not eligible to serve as victim advocates due to 
potential conflict of interest


- VAs do not provide counseling or other professional services to a victim. Appropriate 
agencies will provide clinical, legal, and other professional services


- VAs may accompany the victim, at the victim’s request, during investigative interviews and 
medical examinations. However, they and the victims they accompany must be made aware 
that their presence could later result in them being called as witnesses in court-martial or 
administrative proceedings.
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reSPonSe To a SexUal aSSaUlT inCidenT


- Upon notification, the SARC will immediately assign a VA to the victim. To the extent 
practicable, the assigned VA should not be from the same unit as the victim.


- The assigned VA will immediately contact the victim


-- Unless VA assistance is declined, the VA will provide the victim accurate information 
on the sexual assault response process, including the option of unrestricted or restricted 
reporting as applicable


-- The VA will inform the victim of the availability of healthcare, including the option 
of a forensic medical examination and the collection of evidence


-- The victim will be requested to sign a Victim Preference Statement indicating his/her 
choice of restricted or unrestricted reporting and understanding of the consequences 
of his/her decision


- The assigned VA and the SARC will continue to monitor the case through disposition of 
the case and resolution of the victim’s health and well-being


-- The SARC will provide updates to the victim and commanders as appropriate and in 
accordance with Air Force policy


-- The VA will provide referral and ongoing non-clinical support to the victim. Services 
will continue until the victim indicates services are no longer required, or the SARC 
makes this determination based on the victim’s response to offers of assistance.


reSTriCTed rePorTinG


- Restricted reporting is intended to give a victim additional time and increased control 
over the release and management of the victim’s personal information, and to empower 
the victim to seek relevant information and support to make an informed decision about 
participating in the criminal process


- Who may make a Restricted Report? Restricted reporting is available only to military 
personnel of the Armed Forces and the Coast Guard when attached to the Department 
of Defense


- Who may not make a Restricted Report?


-- Members of the Reserve Component not performing federal duty


-- Retired members of any component
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-- Dependents


-- Air Force civilian employees


- Who may receive a Restricted Report?


-- Only SARCs and healthcare providers may receive restricted reports of sexual assault


-- A report made to a healthcare provider under circumstances where it cannot reasonably 
be ascertained whether it is intended as a restricted report will be treated as a restricted 
report until the SARC can ascertain the victim’s intentions


-- Consistent with current policy, a report may also be made to a chaplain if it is reported 
or forwarded to a SARC or healthcare provider


-- VAs may receive restricted reports from a designated victim only after they have been 
appointed by the SARC to act as the victim advocate for that individual


- Only allegations of sexual assault may be made under the restricted reporting option


- When the SARC receives a restricted report of a sexual assault, the victim will be informed 
of the availability of healthcare, including the option of a forensic medical examination 
and the collection of evidence


diSCloSUre oF a reSTriCTed rePorT


- If an individual makes a restricted report of a sexual assault, such a report may not be 
disclosed to any law enforcement official, command authority, or other entity not authorized 
to receive restricted reports, except as provided in the following exceptions:


-- Command officials or law enforcement when the disclosure is authorized in writing 
by the victim


-- Command officials or law enforcement when disclosure is necessary to prevent or 
lessen a serious and imminent threat to the health or safety of the individual or another


-- Disability Retirement Boards and officials when disclosure by a healthcare provider is 
required for fitness for duty for disability retirement determinations


-- SARC, VAs, or healthcare provider when disclosure is necessary for the supervision of 
direct victim services


-- Military or civilian courts of competent jurisdiction when disclosure is ordered by or 
required by federal or state statute
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- Healthcare providers may also convey to command any possible adverse duty impact related 
to the victim’s medical condition and prognosis in accordance with DOD 6025.18-R, as 
well as any applicable Air Force instructions


- In the event a disclosure is made under a recognized exception to Air Force policy, the 
disclosure will be limited to that necessary to satisfy the purpose of the disclosure


- In cases of an unrestricted report of a sexual assault or information concerning a sexual 
assault is otherwise known, information concerning the victim and the offense will only be 
provided to governmental entities or persons with an established official “need to know”


- Unauthorized disclosure of a covered communication, improper release of medical informa-
tion and other violations of this policy may result in action under the Uniform Code of 
Military Justice for military personnel, or other personnel or administrative action for all 
personnel, including loss of medical credentials


noTiFiCaTion To CoMMand oF a reSTriCTed rePorT


- Within 24 hours of receipt of a restricted report of an alleged sexual assault, the SARC will 
notify the Vice Wing commander that a restricted report has been made. The SARC will 
provide the following information while ensuring that the information is not sufficient to 
identify the victim or incident.


-- The incident will be characterized as recent (within the last 30 days) or not recent 
(older than 30 days)


-- Time of occurrence (night or day)


-- General information as to location (a dorm, parking lot, off base, etc.)


-- Number of alleged assailants


-- Number of alleged victims


-- Nature of assault (rape, forcible sodomy, indecent assault, etc.)


- Because non-identifying information under the restricted reporting option is intended to 
provide commanders with general environmental information about the number and types 
of sexual assaults on the installation and is to be used to provide a better understanding of 
incidents of sexual assault, neither commanders nor law enforcement officials may initiate 
investigations based on information provided by SARCs under this rule


- Commanders, however, may use the information to enhance preventive measures, to en-
hance the education and training of their personnel, and to more closely scrutinize their 
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organization’s climate and culture for contributing factors, but may not use the information 
for investigative purposes or in a manner that is likely to discover, disclose, or reveal the 
identities being protected


UnreSTriCTed rePorTinG


- Any report of a sexual assault made through normal reporting channels, including the 
victim’s chain of command, law enforcement, and the AFOSI or other criminal investigative 
service is considered an unrestricted report


- A report made to a SARC or healthcare provider where the individual does not elect 
restricted reporting is considered an unrestricted report


- The SARC will be notified of any unrestricted report and will assign a VA to the individual


- Details of the allegation will be provided only to those personnel who have a legitimate 
“need to know”


indePendenT rePorTS


- Should information about a sexual assault be disclosed to command from a source inde-
pendent of restricted reporting avenues or to law enforcement from other sources, and an 
investigation into an allegation of sexual assault is initiated, that report is considered an 
independent report


- An official investigation may be initiated based on that independently acquired information


- When the SARC or VA learns that a law enforcement official has initiated an official 
investigation that is based upon independently-acquired information and after consulting 
with the law enforcement official responsible for the investigation, the SARC or VA will 
notify the victim, as appropriate


- Covered communications from the restricted report will not be released for the investigation 
unless the victim authorizes the disclosure in writing or another exception applies


addreSSinG viCTiM MiSCondUCT


- An investigation into the facts and circumstances surrounding an alleged sexual assault 
may develop evidence that the victim engaged in misconduct like underage drinking or 
other related alcohol offenses, adultery, drug abuse, fraternization or other violations of 
instructions, regulations or orders


-- In accordance with the UCMJ, the MCM, and Air Force instructions, commanders are 
responsible for ensuring victim misconduct is addressed in a manner that is consistent 
and appropriate to the circumstances
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-- Commanders have the authority to determine the appropriate disposition of alleged 
victim misconduct, to include deferring disciplinary action until after disposition of 
the sexual assault case


-- When considering what corrective actions may be appropriate, commanders must 
balance the objectives of holding members accountable for their own misconduct 
with the intent to avoid unnecessary additional trauma to sexual assault victims and 
to encourage reporting of sexual assaults


-- The gravity of any collateral misconduct by the victim and its impact on good order 
and discipline should be carefully considered in deciding what, if any, corrective action 
is appropriate


-- Commanders must also be mindful of any potential statute of limitations when deter-
mining whether to defer action


-- Commanders are expected to consult with their servicing staff judge advocate and use 
appropriate personnel actions to resolve any allegations


- Administrative separation actions involving victims of sexual assaults will be processed as 
required by the applicable Air Force instruction


-- When a commander proposing administrative or medical separation action was previ-
ously aware, or is made aware by the respondent or others, that the member has filed 
a past complaint, allegation, or charge that they were a victim of sexual assault, the 
proposing commander shall ensure the separation authority is aware the discharge 
proceeding involves a victim of sexual assault


-- The separation authority must be provided sufficient information concerning the al-
leged assault and the victim’s status to ensure a full and fair consideration of the victim’s 
military service and particular situation


SexUal aSSaUlT CaSe diSPoSiTion aUThoriTy


- To ensure consistent and appropriate level of command attention and the full responses 
required by the nature of sexual assault cases, group commanders of Air Force groups or 
higher will sign the commander’s report of disposition setting out action taken in all sexual 
assault cases


- Authority to dispose of cases that resulted from an allegation of sexual assault is withheld 
from squadron section commanders and is reserved to commanders of squadrons and above
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- A commander authorized to dispose of cases involving an allegation of sexual assault may 
do so only after receiving the advice of the servicing staff judge advocate


- As with any case, any disposition decision on a case involving an allegation of sexual assault 
is subject to review by superior commanders as appropriate


CoMMander’S reSPonSe To alleGaTionS oF SexUal aSSaUlT


- Commanders notified of a sexual assault through unrestricted reporting must take immedi-
ate steps to ensure the victim’s physical safety, emotional security and medical treatment 
needs are met, and that the AFOSI or appropriate criminal investigative agency is notified


- Attachment 4 to the Air Force Sexual Assault Policy is a checklist for assisting commanders 
in responding to allegations of sexual assault. Its primary objective is to assist commanders 
in safeguarding the rights of the victim and the subject, as well as addressing appropriate 
unit standards and interests. In all cases, commanders should seek the advice of the SJA in 
using the checklist before taking action.


- The appropriate commanders should determine whether temporary reassignment or reloca-
tion of the victim or subject is appropriate


- Commanders should consider whether no contact orders or Military Protective Orders 
(DD Form 2873) are required


REfERENCEs:
10 U.S.C. § 113
DODD 6495.01, Sexual Assault Prevention and Response (SARP) Program (6 October 2005), 


Incorporating Change 1 (7 November 2008)
DODI 6495.02, Sexual Assault Prevention and Response Program Procedures (23 June 2006), 


Incorporating Change 1 (13 November 2008)
AFPD 36-60, Sexual Assault Prevention and Response (SAPR) Program (28 March 2008)
AFI 36-6001, Sexual Assault Prevention and Response (SAPR) Program (29 September 2008), 


Incorporating Change 1 (30 September 2009)
Memorandum, Under Secretary of Defense for Personnel and Readiness, Collateral Misconduct 


in Sexual Assault Cases (JTF-SAPR-001) (12 November 2004)
Memorandum, Under Secretary of Defense for Personnel and Readiness, Increased Victim Sup-


port and A Better Accounting of Sexual Assault Cases (JTF-SAPR-002) (22 November 2004)
Memorandum, Department of the Air Force Policies and Procedures for the Prevention of and 


Response to Sexual Assault (8 June 2005)
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air ForCe viCTiM and wiTneSS aSSiSTanCe ProGraM


obJeCTiveS


- The objectives of the Air Force Victim and Witness Assistance Program (VWAP) are to:


-- Mitigate the physical, psychological, and financial hardships suffered by victims and 
witnesses of offenses investigated by U.S. Air Force authorities


-- Foster cooperation between victims, witnesses, and the military justice system


-- Ensure best efforts are extended to protect the rights of victims and witnesses


overview


- Each agency (JA, SF, OSI, HC, MDG & FSC) is responsible for training personnel on 
their responsibilities. The SJA trains commanders and first sergeants.


- Each installation should prepare an information packet modeled after figure 7.3 of AFI 
51-201 and provide the packet to each victim/witness. See also DD Form 2701, Initial 
Information for Victims and Witnesses of Crime; DD Form 2702, Court-Martial Information 
for Victims and Witnesses of Crime; and DD Form 2703, Post-Trial Information for Victims 
and Witnesses of Crime.


- In cases involving adverse actions for the abuse of dependents resulting in the separation of 
the military sponsor, victims may be entitled to receive compensation under the Transitional 
Compensation program or under the Uniform Services Former Spouses Protection Act


loCal reSPonSible oFFiCial (lro) 
- The installation commander is the local responsible official (LRO) for identifying victims 


and witnesses of crimes and providing the services required by VWAP 


- The commader normally delegates this responsibility in writing to the base SJA


lro reSPonSibiliTieS To CriMe viCTiMS


- Inform victims about sources of medical and social services


- Inform victims of restitution or other relief to which they may be entitled


- Assist victims in obtaining financial, legal, and other social services


- Inform victims concerning protection against threats or harassment


- Provide victims notice of the status of investigation or court-martial, preferral of charges, 
acceptance of a guilty plea or announcement of findings, and the sentence imposed
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- If administrative action is taken


-- LRO may reveal “appropriate administrative action was taken”


-- LRO MAY NOT reveal the specific action taken, i.e., Article 15 punishment, because 
it is not public knowledge and is protected by the Privacy Act


- Safeguard the victim’s property if taken as evidence and return it as soon as possible


- Consult with victims and consider their views on preferral of court-martial charges, pretrial 
restraint, dismissal of charges, pretrial agreements, discharge in lieu of court-martial, and 
scheduling of judicial proceedings. Although victims’ views should be considered, nothing 
in the VWAP limits the responsibility and authority of officials involved in the military 
justice process from taking any action deemed necessary in the interest of good order and 
discipline and/or preventing service discrediting conduct.


- Designate a victim liaison when necessary


lro reSPonSibiliTieS To all wiTneSSeS


- Notify authorities of threats and assist in obtaining restraining orders


- Provide a waiting area removed from and out of the sight and hearing of the accused and 
defense witnesses


- Assist in obtaining necessary services such as transportation, parking, child care, lodging, 
and court-martial translators/interpreters


- If the victim/witness requests, take reasonable steps to inform his/her employer of the 
reasons for the absence from work, as well as notify creditors of any serious financial strain 
incurred as a direct result of the offense


- Provide victims and witnesses necessary assistance in obtaining timely payment of witness 
fees and related costs
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REfERENCEs:
42 U.S.C. §§ 10601-10603, Victims of Crime Act of 1984
42 U.S.C. §§ 10607, Victims’ Rights and Restitution Act of 1990
DODD 1030.01, Victim and Witness Assistance (13 April 2004), Certified Current  


(23 April 2007)
DODI 1030.2, Victim and Witness Procedures (4 June 2004)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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TranSiTional CoMPenSaTion For viCTiMS oF abUSe


Federal legislation provides for transitional assistance to abused dependants of military members. 
The assistance provided can be an extension of benefits and/or a monetary pay for a set period 
of time. It is DOD policy to provide monthly transitional compensation payments and other 
benefits for dependents of members who are separated for dependent abuse. Applicants initiate 
requests for transitional compensation through the member’s unit commander or Military 
Personnel Flight (MPF).


eliGibiliTy For TranSiTional CoMPenSaTion


- Dependents of members of the armed forces who have been on active duty for more than 
30 days and who, after 29 Nov 93, are:


-- Separated from active duty under a court-martial sentence resulting from a dependant-
abuse offense


-- Administratively separated from active duty if the basis for separation includes a 
dependent-abuse offense


-- Sentenced to forfeiture of all pay and allowances by a court-martial which has convicted 
the member of dependent-abuse offense


- Dependents are ineligible to receive any transitional compensation if they remarry, cohabi-
tate with the member, or are found to have been an active participant in the dependent abuse


TyPeS oF TranSiTional CoMPenSaTion


- Monthly monetary compensation (10 U.S.C. § 1059)


- Commissary and exchange benefits (10 U.S.C. § 1059)


- Medical and dental care (10 U.S.C. § 1076)


aPPliCaTion ProCedUreS


- Eligible dependents request transitional compensation by completing DD Form 2698


- Requests are made through the member’s unit commander or through the MPF at any Air 
force installation when the applicant is no longer at the installation in which the member 
was assigned


- The unit representative will assist the dependent with the completion of DD Form 2698


- The MPF commander will coordinate the package and obtain a written legal review from 
the SJA
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- The installation commander is the approval authority


- If approved, transitional compensation can last between 12 and 36 months, depending on 
the circumstances


- The monthly amount for transitional compensation is set by Congress. In 2009, the com-
pensation was set at $1091 per month, plus $271 for each dependent child.


REfERENCEs:
10 U.S.C. § 1059
10 U.S.C. § 1076
38 U.S.C. § 1311
DODI 1342.24, Transitional Compensation For Abused Dependents (23 May 1995), Incorporat-


ing Change 1 (16 January 1997)
AFI 36-3024, Transitional Compensation For Abused Dependents (15 September 2003), Incor-


porating Change 1 (4 December 2007), Certified Current (10 November 2009)
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Media relaTionS in MiliTary JUSTiCe MaTTerS


The Air Force must balance three important societal interests when there is media interest in 
military justice proceedings: protection of the accused’s right to a fair trial, the privacy rights of 
all persons involved in the proceedings, and the community’s right to be informed of and observe 
criminal proceedings. These interests are especially relevant when the proceeding involves high 
profile cases.


Release of information relating to criminal proceedings is subject to the Privacy Act (PA), 
Freedom of Information Act (FOIA), victim and witness assistance protection (VWAP) laws, Air 
Force Rules of Professional Conduct, Air Force Standards for Criminal Justice, implementing 
directives, security requirements, classified information laws, and judicial orders. It is critical 
that commanders always consult with the SJA before releasing any information about such 
proceedings.


ProvidinG inForMaTion


- AFI 51-201, Section 13D, covers the rules for releasing information pertaining to criminal 
proceedings. It prohibits release of information that has a substantial likelihood of prejudic-
ing the criminal proceeding.


- AFI 51-201, para 13.6.1.1, states that release of extrajudicial statements is a command 
responsibility. The installation’s SJA and its public affairs officer (PAO) must work closely 
to provide informed advice to the commander. If a proposed extrajudicial statement is based 
on information contained in agency records, the office of primary responsibility for the 
record should also coordinate prior to release. The convening authority responsible for the 
criminal proceeding makes the ultimate decision about release of extrajudicial statements 
relating to that criminal proceeding. Major command (or equivalent) commanders may 
withhold release authority from subordinate commanders. In high interest cases, the SJA 
and the PAO should consult with their major command representatives.


- Rules for release of permissible extrajudicial statements are complex and vary according to 
the type of information to be released and its source, the type of proceeding, and the stage 
of the proceeding when the information is released


exTraJUdiCial STaTeMenTS Generally


- Extrajudicial statements are oral or written statements made outside of a criminal pro-
ceeding that a reasonable person would expect to be disseminated by means of public 
communication


- There are valid reasons for making certain information available to the public in the form 
of extrajudicial statements. However, extrajudicial statements must not be used to influence 
the course of a criminal proceeding.
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- Usually, extrajudicial statements should include only factual matters and should not offer 
subjective observations or opinions


ProhibiTed exTraJUdiCial STaTeMenTS


- Extrajudicial statements relating to the following matters ordinarily have a substantial 
likelihood of prejudicing a criminal proceeding and generally should not be made about:


-- The existence or contents of any confession, admission or statement by the accused or 
the accused’s refusal or failure to make a statement


-- Observations about the accused’s character and reputation


-- Opinions regarding the accused’s guilt or innocence


-- Opinions regarding the merits of the case or the merits of the evidence


-- References to the performance of any examinations, tests or investigative procedures 
(e.g., fingerprints, polygraph examinations and ballistics or laboratory tests), the ac-
cused’s failure to submit to an examination or test, or the identity or nature of expected 
physical evidence


-- Statements concerning the identity, expected testimony, disciplinary or criminal re-
cords, or credibility of prospective witnesses


-- The possibility of a guilty plea or other disposition of the case other than procedural 
information concerning such processes


-- Information government counsel knows or has reason to know would be inadmissible 
as evidence in a trial


-- Before sentencing, facts regarding the accused’s disciplinary or criminal record, in-
cluding nonjudicial punishment, prior court-martial convictions, and other arrests, 
indictments, convictions, or charges. Do not release information about nonjudicial 
punishment or administrative actions even after sentencing, unless admitted into 
evidence. However, a statement that the accused has no prior criminal or disciplinary 
record is permitted.


PerMiSSible exTraJUdiCial STaTeMenTS


- When deemed necessary by command, the following extrajudicial statements may be made 
regardless of the stage of the proceedings, subject to the limitations stated above (substantial 
likelihood of prejudice and prohibitions under FOIA, PA, and/or VWAP)
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-- General information to educate or inform the public concerning military law and the 
military justice system


-- If the accused is a fugitive, information necessary to aid in apprehending the accused 
or to warn the public of possible dangers


-- Requests for assistance in obtaining evidence and information necessary to obtain 
evidence


-- Facts and circumstances of an accused’s apprehension, including time and place


-- The identities of investigating and apprehending agencies and the length of the in-
vestigation, only if release of this information will not impede an ongoing or future 
investigation and the release is coordinated with the affected agencies


-- Information contained in a public record, without further comment


-- Information that protects the Air Force or the military justice system from the sub-
stantial, undue prejudicial effect of recent publicity initiated by some person or entity 
other than the Air Force. Such statements shall be limited to that necessary to correct 
misinformation or to mitigate substantial undue prejudicial information already avail-
able to the public. This can include, but is not limited to, information that would have 
been available to a spectator at an open Article 32 investigation or an open session of 
a court-martial.


- The following extrajudicial statements may be made only after preferral of charges, 
subject to the limitations stated above (substantial likelihood of prejudice and prohibitions 
under FOIA, PA, and/or VWAP):


-- The accused’s name, unit, and assignment


-- The substance or text of charges and specifications, along with a mandatory statement 
explaining that charges are merely accusations and that the accused is presumed in-
nocent until and unless proven guilty. As necessary, redact all VWAP and PA protected 
data from the charges and specifications.


-- The scheduling or result of any stage in the judicial process


-- Date and place of trial and other proceedings, or anticipated dates if known


-- Identity and qualifications of appointed counsel
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-- Identities of convening and reviewing authorities


-- A statement, without comment, that the accused has no prior criminal or disciplinary 
record, or that the accused denies the charges


-- The identity of the victim where the release of that information is not otherwise pro-
hibited by law. Generally, however, seek to avoid release of the name of victims of sex 
offenses, the names of children or the identity of any victim when release would be 
contrary to the desire of the victim or harmful to the victim.


-- The identities of court members and the military judge. Do not volunteer the identities 
of the court members or the military judge in material prepared for publication. This 
information may be released, if requested, after the court members or the military judge 
have been identified in the court-martial proceeding, if the convening authority’s SJA 
determines release would not prejudice the accused’s rights or violate the members’ or 
the military judge’s privacy interests.


arTiCle 32 inveSTiGaTionS


- Article 32 investigations should ordinarily be open to the public


-- Access by spectators to all or part of the proceeding may be restricted or foreclosed 
by the commander who directed the investigation or by the investigating officer (IO) 
when, in that officer’s opinion, the interests of justice outweigh the public’s interest 
in access


-- For example, it may be necessary to close an investigation to encourage complete 
testimony of a timid or embarrassed witness, to protect the privacy of an individual, 
or to ensure an accused’s due process rights are protected


-- Make every effort to close only those portions of the investigation that are clearly 
justified and keep the remaining portions of the investigation open


-- If a commander or IO orders a hearing closed, he or she should provide specific reasons, 
in writing, for the closure. Attach the document to the IO’s report.


-- The commander directing the investigation may maintain sole authority over a decision 
to open or close an Article 32 investigation by giving the IO procedural instructions 
at the time of appointment or at any time thereafter


-- Prior to issuing procedural instructions to open an Article 32 investigation that has 
been closed, the commander must consider the investigating officer’s written reasons 
for closing the investigation
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redUCinG TenSion wiTh The Media


- Command should take positive steps to reduce tension with the media


-- Have JA and PA work together to develop a coordinated press release that explains 
how the military justice system works, and how it compares and contrasts with the 
civilian system


-- Advise the media up-front of the prohibition against courtroom photography, televi-
sion, and audio and visual recording, and provide an alternate location, room or office 
for media interviews, broadcasts, etc.


-- Air Force representatives must not encourage or assist news media in photographing 
or televising an accused being held or transported in custody


-- Provide reserved seating in the courtroom for at least one pool reporter and a sketch artist


-- Advise PA about regulatory and ethical requirements that limit trial counsel from 
commenting on the case


-- Consider establishing controlled parking and access areas for military judge, counsel, 
witnesses, and court members


-- When appropriate, discuss with the SJA the possibility of having trial counsel request 
a “gag order” from the military judge. Such an order can direct court members not to 
view media accounts of the case, or discuss the case with the media.


REfERENCEs:
5 U.S.C. § 552, The Freedom of Information Act
5 U.S.C. § 552a, The Privacy Act of 1974
Rule for Courts-Martial 405 (2008)
AFI 33-332, Air Force Privavcy Program (16 May 2011)
AFI 35-101, Public Affairs Responsibilities and Management (18 August 2010)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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arreST by Civil aUThoriTieS


When a commander receives notice from any source (e.g., a unit member, security forces (SF), 
or the Air Force Office of Special Investigations (AFOSI)) that a member of his/her command 
is being held by civilian authorities and is charged with a criminal offense, Air Force directives 
require certain actions.


- The commander or a representative of the unit should contact the civilian authorities, 
inform them the person is a military member, and gather the following information:


-- The charge against the member


-- The facts and circumstances surrounding the charged offense; and


-- The maximum punishment the member faces


- If possible, make arrangements for the member’s return to military control


-- DO NOT state or imply the Air Force will guarantee the member’s presence at 
subsequent hearings


-- DO NOT post bond for the member or personally guarantee any action by the member 
(unless you are willing to accept personal responsibility and liability)


- The commander may make a statement as to the member’s character and prior record of 
reliability, but do not make slanderous statements concerning the member


- Off-base offenses committed by a military member on active duty may be tried by court-
martial. The question of personal military jurisdiction turns on the status of the offender 
at the time of the offense, not where the offense occurred.


-- The court-martial convening authority may request that the civilian authorities waive 
jurisdiction and permit the Air Force to prosecute the offender


-- The SJA will assist in coordinating with the local authorities


- As a general rule, military status will not be used to avoid civilian court jurisdiction or 
court orders


-- Air Force policy is to deliver a member to federal authorities upon request if the request 
is accompanied by a warrant
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-- Air Force policy is to deliver a member to state authorities upon request, if the member 
is physically present in the state and state procedural rules have been followed


-- The Air Force will not transfer a member from one base to another to make the member 
present in the jurisdiction. The state seeking the member must proceed through normal 
civilian extradition channels.


-- The Air Force will return a member from an overseas assignment upon request, if the 
member is charged with a felony (an offense that carries a potential punishment of 
confinement for one year or more), or if the offense involves taking a child out of the 
jurisdiction of a court or from the lawful custody of another person


--- The Judge Advocate General can approve a request to return a member from 
overseas and the Under Secretary of Defense, Personnel & Readiness, can deny 
such a request. The Air Force Legal Operations Agency, JAJM, processes requests 
for return from overseas.


-- A commander can subject a member to restraint pending delivery to civilian authorities, 
provided there is probable cause to believe the member committed an offense and is 
a flight risk


- An AF IMT 2098 reflecting a duty status change must be prepared and forwarded to the 
military personnel flight (MPF) when a member is in civilian custody


- If the member is convicted of an offense which would, if tried by court-martial, subject 
the member to a punitive discharge, the member is subject to involuntary administrative 
separation from the Air Force with a less than honorable service characterization (general 
or under other than honorable conditions discharge)


- If the member is convicted of an offense (or one closely related to an offense under the 
UCMJ) that would, if tried by court-martial, subject the member to a punitive discharge 
and confinement for one year or more, the commander must recommend involuntary sepa-
ration or waive discharge processing. In either case, the decision should be made promptly. 
An extended period of inaction may waive the right to process the member for separation.


-- It is the maximum allowable punishment, not the actual sentence imposed, that de-
termines if separation is an option


-- The member’s absence due to confinement in a civilian facility does not bar processing 
the member for separation
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-- The commander must obtain information from the civilian authorities concerning the 
final disposition of the case. The SJA, with the SF or AFOSI, will assist.


-- If a member is charged with or convicted of a less serious offense (one that would 
not warrant separation) various disciplinary actions may be appropriate (consult with 
the SJA)


--- Placing documents concerning the incident into an unfavorable information file


--- Placing the member on the control roster


--- Issuing an administrative reprimand to the member


REfERENCEs:
UCMJ art. 14
DODI 5525.09, Compliance of DOD Members, Employees, and Family Members Outside the 


United States With Court Orders (10 February 2006)
DODI 5525.11, Criminal Jurisdiction Over Civilians Employed by or Accompanying the Armed 


Forces Outside the United States, Certain Service Members, and Former Service Members 
(3 March 2005)


AFI 36-3207, Separating Commissioned Officers (9 July 2004), AFGM1 (13 April 2010)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


4 (18 March 2010)
AFPD 51-10, Making Military Personnel, Employees, and Dependents Available to Civilian Au-


thorities (19 October 2006)
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adviSinG SUSPeCTS oF riGhTS


Good order and discipline is a function of command. At times, a commander may need to 
question a member suspected of breaching good order and discipline or of committing some 
other crime.


overview


- It is important that a commander understands when and how to advise the member of his/
her Article 31 rights


-- The moment a commander or supervisor suspects someone of an offense under the 
Uniform Code of Justice (UCMJ) and starts asking questions or taking any action in 
which an incriminating response is either sought or is a reasonable consequence of such 
questioning, the individual must advise the suspect of his/her rights


-- Proper rights advisement enables the government to preserve any admissions or confes-
sions for later use as evidence for any purpose


-- Unadvised admissions and confessions cannot normally be admitted as evidence at 
trial. Additionally, other evidence, both physical and testimonial, that may have been 
discovered or obtained as a result of the unadvised confession is usually inadmissible 
at trial.


-- The advisement of rights for both military personnel and civilians is set out in the 
attached Advisement for Military Suspects and Advisement for Civilian Suspects


when MUST arTiCle 31 riGhTS be Given?
- Whenever there is formal or informal questioning in which an incriminating response is 


either sought or is a reasonable consequence of such questioning. This is an interrogation.


- An interrogation does not have to involve actual questions. Sometimes actions, if they are 
intended to elicit responses, are deemed to be interrogation. For example, a commander 
declares, “I don’t know what you were thinking, but I’m assuming the worst,” while shrug-
ging his shoulders and shaking his head. Even though the commander has not asked a 
question, his statement and actions could be deemed an interrogation because they were 
likely to elicit a response.
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who MUST Give arTiCle 31 riGhTS adviSeMenT?
- Any person subject to the UCMJ must advise another individual if they suspect that person 


has committed a criminal offense, AND they are interrogating (questioning) the person as 
part of an official law enforcement investigation or disciplinary inquiry


- Military supervisors and commanders are presumed to be acting in a disciplinary capacity 
when questioning a subordinate. Supervisors and commanders are held to a high standard. 
When in doubt, give the rights advisement and consult with your staff judge advocate (SJA).


whaT MUST arTiCle 31 riGhTS inClUde?
- The general nature of the suspected offense. Legal specifications are not necessary; lay terms 


are sufficient. However, the allegation must be specific enough so the suspect understands 
what offense you are questioning him/her about.


- The right to remain silent


- The consequences of making a statement


- Although it is not necessary that the advisement be verbatim, it is best to read the rights 
directly from the Air Force Visual Aid (AFVA) 31-231, which is a wallet-size card with 
Article 31 rights advice for military personnel on one side and Fifth Amendment/Miranda 
rights for civilians on the other side


- Article 31 does not include a right to counsel, although one is provided in the Constitution. 
The right is listed on the rights advisement card, however, and should be included when 
reading a suspect his/her rights.


riGhTS adviSeMenT MUST be UnderSTood and aCKnowledGed by The SUSPeCT


- The suspect must affirmatively acknowledge understanding of the rights, and affirma-
tively waive his/her rights and consent to make a statement without counsel present


- Consent to make a statement cannot be obtained by coercion, threats, promises, or trickery


- Be cautious when advising an intoxicated person of his rights. If significantly under the 
influence of drugs or alcohol, the individual may be legally incapable of knowingly and 
voluntarily waiving his rights.


- If the suspect wavers over whether or not to assert his/her rights, the best practice is to 
clarify whether or not he/she will waive their rights and not ask any further questions until 
all doubt is resolved
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SToP all QUeSTioninG 
- If the individual indicates a desire to remain silent, stop questioning


-- This does not mean, however, that you cannot give the individual orders or directions 
on other matters


- If the suspect requests counsel, stop all questioning


-- Inform the SJA and get advice before re-initiating any questioning 


-- No more questions can be asked until counsel is present


-- There are several complex legal rules relating to re-initiating questioning once a suspect 
has requested counsel. The rules vary depending on whether or not:


--- The suspect has been in continuous custody 


--- The suspect re-initiates the questioning 


--- You are questioning about the same or a different offense


-- As a rule of thumb, if a suspect has asserted his/her rights, do not speak to that 
individual again regarding the offense in question unless you have consulted with the 
SJA regarding this area of the law


iF The individUal waiveS hiS/her riGhTS and aGreeS To TalK


- When possible, obtain the waiver in writing using AF IMT 1168, Statement of Suspect


- Have a witness present


- Try to get the statement in writing. A handwritten statement by the suspect is preferred.


- If, after electing to talk, the suspect changes his/her mind, stop all questioning!


- Prepare a memorandum for record after the session ends, including:


-- Where the session was held


-- What and when you advised the suspect


-- What the suspect said
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-- What activities took place (suspect sat, stood, smoked, drank, etc.)


-- What the suspect’s attitude was (angry, contrite, cooperative, combative, etc.)


-- Duration of the session with inclusive hours


REfERENCEs:
UCMJ art. 31
Mil. R. Evid. 304, 305 (2008)
AF Visual Aid 31-231, Advisement of Rights
AF IMT 1168, Statement of Suspect
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ADVISEMENT FOR MILITARY SUSPECTS


I am _____________, (commander of the) __________________, __________________ 
AFB. I am investigating the alleged offense(s) of _____________________, of which you are 
suspected. Before proceeding with this investigation, I want to advise you of your rights under 
Article 31 of the Uniform Code of Military Justice. You have the right to remain silent, that is, to 
say nothing at all. Any statement you do make, either oral or written, may be used against you in 
a trial by court-martial or in other judicial, nonjudicial or administrative proceedings. You have 
the right to consult with a lawyer prior to any questioning and to have a lawyer present during 
this interview. You have the right to military counsel free of charge. In addition to military 
counsel, you are entitled to civilian counsel of your own choosing at your own expense. You 
may request a lawyer at any time during this interview. Have you previously requested counsel 
after advisement of rights? (If the answer is yes, stop. Consult your SJA before proceeding.) 
If you decide to answer questions during this interview, you may stop the questioning at any 
time. Do you understand your rights? Do you want a lawyer? (If the answer is yes, cease all 
questioning.) Have you already consulted an attorney about this matter? (If the answer is yes, 
stop questioning and contact the SJA.) Are you willing to answer questions? Do you understand 
that you are free to end this interview at any time?


ADVISEMENT FOR CIVILIAN SUSPECTS


I am ___________________, (grade, if any, and name), (a member of the Air Force Security 
Forces/AFOSI). I am investigating the alleged offense(s) of ________________, of which you 
are suspected. I advise you that under the Fifth Amendment to the Constitution you have the 
right to remain silent, that is, to say nothing at all. Any statement you make, oral or written, 
may be used as evidence against you in a trial or in other judicial or administrative proceedings. 
You have the right to consult with a lawyer and to have a lawyer present during this interview. 
You may obtain a civilian lawyer of your own choosing, at your own expense. If you cannot 
afford a lawyer, and want one, one will be appointed for you by civilian authorities before any 
questioning. You may request a lawyer at any time during the interview. If you decide to answer 
questions, you may stop the questioning at any time. Do you understand your rights? Do you 
want a lawyer? (If the answer is yes, cease all questions at this point.) Are you willing to answer 
questions? Have you previously requested a lawyer after rights advisement? (If the answer is yes, 
stop immediately. Consult your SJA before proceeding.)
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inSPeCTionS and SearCheS


This discussion is only a general overview of the rules governing searches, seizures and inspec-
tions. Because there are many legal considerations and technical aspects involved in this area, 
which may vary because of unique factual settings, it is crucial to seek legal advice from the 
legal office when questions arise.


As a commander, military law authorizes you to direct inspections of persons and property under 
your command and to authorize probable cause searches and seizures of persons and property 
under your command. However, a commander who authorizes a search or seizure must be 
neutral and detached from the case and facts. Therefore, the command functions of gathering 
facts and maintaining overall military discipline must remain separate from the legal decision 
to grant search authorization.


Most bases have centralized the search authorization role in the installation commander, who 
is also often the special court-martial convening authority. The installation commander has 
discretion to appoint, in writing, up to two military magistrates who may also authorize search 
and seizure (including apprehension) requests. Each magistrate must receive training provided 
by the staff judge advocate on search and seizure issues.


A commander should also know the difference between inspections/inventories and searches/
seizures. Understanding this distinction will help ensure crucial evidence can be introduced 
at trial.


Key TerMS


- Searches: Examinations of a person, property or premises for the purpose of finding crimi-
nal evidence


- Seizures: The meaningful interference with an individual’s possessory interest in property


- Inspections: Examinations of a person, property or premises for the primary purpose of 
determining and ensuring the security, military fitness, or good order and discipline of 
your command


- Inventories: Administrative actions that account for property entrusted to military control


SearCheS


- A search may be authorized for:


-- Persons subject to military law and under the commander’s command


-- Persons or property situated in a place under the commander’s command and control
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-- Military property or property of a nonappropriated fund instrumentality


-- Property situated in a foreign country which is owned, used, occupied by or held in 
the possession of a member of your command


- A search may be authorized for the following types of evidence:


-- Contraband, i.e., drugs, unauthorized government property


-- Fruits of a crime, i.e., stolen property, money


-- Evidence of a crime, i.e., bloody t-shirt, weapon, fingerprints, photographs


Probable CaUSe SearCheS


- As a general rule, probable cause must be present before a commander can legally authorize 
a search


-- Probable cause exists when there is a reasonable belief that the person, property, or 
evidence sought is currently located in the place or on the person to be searched


-- Probable cause may arise from your personal knowledge, oral or written evidence, 
or both


-- The search authority will make a decision based on the “totality of the circumstances,” 
e.g., believability of information and specific known facts


-- An anonymous telephone call, by itself, does not justify a probable cause search


-- When relying on military working dogs to establish probable cause, the search authority 
should be aware of the dog’s successful training exercises as well as the dog’s actual 
record of success in similar search situations


-- While not legally required, when requesting the authorization for a search, a witness 
should swear to the information used in finding probable cause. Commanders and mili-
tary magistrates are authorized to administer oaths or affirmations for these purposes.


- The search may be an oral authorization to search, based upon probable cause, when exigent 
circumstances exist and delay may otherwise impair the likelihood of success
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PUTTinG ToGeTher a SearCh reQUeST


- Refer source of information to security forces who will investigate or refer to Air Force 
Office of Special Investigations (AFOSI)


- Do not personally investigate


- If the commander discovers information which may justify a search


-- “Freeze” the situation


-- Immediately notify security forces office of investigations or AFOSI


-- Note any incriminating evidence or statements


-- Coordinate facts that can be presented to the search authority to support a finding of 
probable cause with the legal office


exCePTionS To Probable CaUSe SearCheS


- A search warrant or authorization is not required for the following searches:


-- Consent searches:


--- Even if the search authority has authorized a search, ask for the consent of the 
individual whose person or property is to be searched. If a judge later rules that 
the search authorization was somehow improper, discovered evidence may still be 
admitted at trial if the individual consented to the search.


--- Consent must be knowing and voluntary. Consent cannot result from threats, 
coercion, or pressure. The best practice is to have a witness present.


--- Mere acquiescence to a search is not sufficient to justify a consensual search. Con-
sent must be clearly given and voluntary.


--- Consent may be orally given or in writing. Written consent is preferred. When 
possible, use AF IMT 1364, Consent For Search and Seizure.


--- You may request an individual to consent to a search regardless of whether he or 
she has previously exercised the right to remain silent under Article 31, Uniform 
Code of Military Justice (UCMJ) or the right to counsel


--- The individual giving consent must have either an exclusive or joint interest in the 
premises or property to be searched
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---- An assigned occupant of a dormitory room can consent to a search of the 
joint/common areas of the room


---- Only the individual who has the exclusive use of a separate closet, locker, or 
other part of the premises may consent to a search of those areas


--- If a suspect is present and does not consent, another person’s consent, even when 
that person has joint interest in the premises, will not prevail


-- Besides consensual searches, there are other searches and seizures that may be conducted 
without probable cause, such as the following:


--- Border searches


--- Searches upon entry to, or exit from, U.S. installations, aircraft, or vessels outside 
the United States


--- Searches of government property not issued for personal use. Government property 
issued for personal use include: dorm rooms, lockers and family housing.


--- Searches within jails


--- Searches incident to a lawful stop or apprehension


--- Other searches as deemed valid under the Constitution and case law, such as an 
emergency search to save life, searches of open fields, etc.


SPeCial SearCh iSSUeS


- Computer Searches:


-- Computer users have a reasonable expectation of privacy in computer files stored on 
personal computers and in personal mass data storage devices, such as flash drives, disks 
and CDs


-- To search personal computer files or storage devices, one must obtain either authoriza-
tion based on probable cause or consent


-- A person may have a reasonable expectation of privacy in some aspects of government 
computers, networks, storage devices, and e-mails. The law in this area is complex—
consult with your legal office in every instance.
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-- Network administrators who discover evidence of misconduct on a users’ account while 
performing network maintenance may disclose that information to law enforcement 
or the commander


- Searches of Privatized/Leased Housing:


-- The installation commander and the military magistrate probably have power to autho-
rize searches of privatized housing located on the installation. Since Congress passed the 
Military Housing Privatization Initiative (MHPI), 10 U.S.C. §§ 2871-2885 (2000), 
there has been some question. Under the MHPI, the military leases land to private 
developers who are responsible for housing construction and upkeep. The issue centers 
on whether the installation commander retains sufficient control over family housing 
when he leases the property to a private entity—especially on bases with concurrent 
jurisdiction. Consult with your local SJA.


-- Whether a commander has power to authorize searches of leased housing located 
outside the installation depends upon the amount of control the commander has over 
the property. Normally commanders do not have sufficient control over leased housing 
outside the installation to allow them to authorize searches. Commanders should review 
the lease agreement and consult with their local SJA.


inSPeCTionS


- An “inspection” is an examination of a person, property or premises for the primary purpose 
of ensuring the security, military fitness, and/or good order and discipline of the organiza-
tion or installation


-- Inspections are not searches. A search is a quest for incriminating evidence for use in 
criminal proceedings.


-- Inspections may be “announced” or “unannounced” and may be authorized without 
probable cause


-- Inspections for weapons and/or contraband are specifically permitted while conducting 
a previously scheduled inspection


-- An examination for the primary purpose of obtaining evidence for use in disciplinary 
proceedings is not an “inspection.” It is a “search” and, if not authorized based on 
probable cause, is illegal.


-- Contraband, weapons, or other evidence uncovered during a proper inspection may 
be seized and are admissible in a court-martial
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-- An inspection that turns up contraband should continue as planned. Commanders 
who abandon inspections upon the discovery of contraband risk making the inspection 
appear to be a search in disguise.


-- Inspections may be conducted personally by the commander or by others at the com-
mander’s direction


- Two requirements for conducting an inspection:


-- First, it must not be for the primary purpose of obtaining evidence for use in disci-
plinary proceedings. Commanders may find it helpful to prepare a memo for record 
concerning the purpose of the inspection so that they may refresh their memory when 
called to testify, which is often months later.


-- Second, inspections must be conducted in a “reasonable manner”


--- An inspection is “reasonable” if the scope, intensity, and manner of execution of 
the inspection is reasonably related to its purpose


--- For example, if the purpose of an inspection is to look for fire hazards near office 
electrical outlets, inspecting the contents of the desk drawers would probably be un-
reasonable since items located in the desk drawers would not risk an electrical fire. 
The inspection will have gone beyond the scope of the purpose of the inspection.


invenTorieS


- Inventories may be conducted for valid administrative purposes including:


-- Furniture inventories of dormitories or dormitory rooms


-- Inventories of an AWOL member’s or a deserter’s property left in a government dormi-
tory room. Commanders should consult with the legal office in these cases.


-- Inventories of the contents of an impounded or abandoned vehicle


- Unlawful weapons, contraband, or other evidence may be lawfully seized during a valid 
inventory


USe oF blood alCohol TeSTS


- A blood alcohol test (BAT) is not required to prove a driving under the influence (DUI) 
offense. Observation of the suspect by the security forces specialist, including a field sobriety 
test, MAY be enough.
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- Voluntary


-- You may, after consultation with your SJA, ask a member of your command who is 
suspected of being under influence of alcohol to voluntarily take a BAT


-- Follow procedures of local hospital/clinic laboratory


- Nonvoluntary


-- Although commanders have authority over subordinate members within their units, 
BAT tests are normally directed by a military magistrate (appointed by the installation 
commander), based on probable cause


- Implied Consent


-- Drivers give implied consent to tests of their blood, breath, and/or urine for alcohol 
or drugs when driving on base


-- Invoked by the security forces regulations governing DUI offenses


-- Often results in automatic adverse action for refusal to cooperate


- Physician Authorized


-- For medical reasons determined by examining physician


-- Results may be used criminally


USe oF MiliTary worKinG doGS


- Military working dogs may be used at any time in common areas since there is no reasonable 
expectation of privacy in a common area


- Common areas include dormitory hallways, day rooms, parking lots, and duty sections


- Military working dogs may be used during inspections anywhere within the scope of the 
inspection, i.e., dormitory rooms, whether the occupant is present or not


- What to do when a military working dog “alerts” in a common area


-- Can immediately “search” all common areas for contraband
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-- If it appears the “alert” in a common area is on contraband in a non-common area, for 
example, a dormitory room or automobile, immediately call the search authority to 
obtain a search authorization before proceeding further with the search


- What to do when a drug dog “alerts” during an inspection


-- Immediately stop the inspection in the area of the dog alert, e.g., that particular dormi-
tory room, and secure that area


-- Call the search authority and obtain a search authorization before proceeding with the 
inspection or a search in that particular area


-- After the search of that particular area has been completed pursuant to a search autho-
rization, continue the inspection


REfERENCEs:
10 U.S.C. § 2871-85
Mil. R. Evid. 311-317 (2008)
AFI 31-202, Military Working Dog Program (16 May 2009)
AFI 31-204, Air Force Motor Vehicle Traffic Supervision (14 July 2000), Incorporating Change 


1 (20 July 2007)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
UCMJ art. 31
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PreliMinary inQUiry inTo rePorTed oFFenSeS


When a military member is accused or suspected of an offense, the member’s immediate com-
mander is responsible for ensuring a preliminary inquiry is conducted and appropriate command 
action is taken.


- In some cases, the commander or first sergeant may conduct the preliminary inquiry, e.g., 
failure to go, dereliction of duty. This may involve nothing more than talking with the 
member’s supervisor.


- In more serious cases, law enforcement agents such as the Security Forces Office of 
Investigations (SFOI) or the Air Force Office of Special Investigations (AFOSI) will 
conduct the investigation and report results to the commander for disposition of the case. 
When the commander receives a report of investigation (ROI) from law enforcement, 
he or she may fulfill the preliminary inquiry requirement by reviewing the ROI and any 
witness statements.


- In any case involving a disciplinary action or a criminal offense, the commander should 
consult with the SJA


- A commander who is a court-martial convening authority or who grants search authority 
must remain neutral and detached from the cases they are involved in. Those commanders 
will not generally act in an investigative capacity.


oPTionS available To The CoMMander 
- The commander determines the appropriate action


- Allegations of offenses should be disposed of at the lowest appropriate level


- Options available to the commander include:


-- No action


-- Administrative action, e.g., letter of reprimand, removal from supervisory duties, 
involuntary discharge, denial or reenlistment, etc.


-- Nonjudicial punishment under Article 15


-- Preferral of court-martial charges


--- Before preferring charges against a military member, be sure to thoroughly review 
the ROI and any other evidence or documentation
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--- At the time of preferral of charges, the accuser is required to take an oath that he 
or she is familiar with facts underlying the charges. The accuser is traditionally 
the commander.


REfERENCE:
Rule for Courts-Martial 303 (2008)
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MiliTary JUSTiCe aCTionS and The inSPeCTor General


The inspector general (IG) has authority to investigate complaints related to “discipline.” This 
authority is restricted, particularly as it relates to actions under the Uniform Code of Military 
Justice (UCMJ).


- Both nonjudicial punishment proceedings and courts-martial have statutory appeal 
provisions


- Additionally, Congress and the Air Force have provided additional administrative review 
mechanisms, such as the Air Force Board for the Correction of Military Records, Congres-
sional Inquiries, etc.


- AFI 90-301, Inspector General Complaints Resolution, should not be used as authority for 
an IG inquiry into military justice matters


- IG personnel and investigating officers must have expeditious and unrestricted access to all 
Air Force records, reports, investigations, audits, reviews, documents, papers, recommenda-
tions, and other materials relevant to the investigation concerned


role oF The iG in UCMJ MaTTerS ShoUld be GUided by The FollowinG inForMaTion


- Prior to a commander’s initiation of an action under the UCMJ, the IG may conduct an 
investigation authorized by applicable regulations. If misconduct is involved, follow the 
procedures of AFI 90-301, para 2.15 and table 2.9 requiring the IG to refer the case to the 
appropriate agencies or consult with the SJA.


- If charges have been preferred in a case, the IG should generally not have any direct 
involvement


- If the investigation of matters tangential to the charges becomes necessary, the IG should 
consult the SJA to ensure the investigation does not in any way prejudice the administration 
of justice under the UCMJ


- If action is initiated under Article 15, UCMJ, the IG should apply the policies of AFI 
90-301, para 2.15 and table 2.9


-- Appeal rights under AFI 51-202, Nonjudicial Punishment, Article 15 of the UCMJ, 
and Part V of the Manual for Courts-Martial (MCM) must first be exhausted
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-- If it is necessary to process a complaint of procedural mishandling, the investigation 
should be confined to the procedural aspects of the Article 15 process and should 
NOT involve


--- Assessing the sufficiency of the evidence


--- Probing the commander’s deliberative process concerning the decision to initiate 
action, the complainant’s guilt, or punishment imposed


-- The complainant should also be referred to AFI 36-2603, Air Force Board for Correction 
of Military Records


- The IG also investigates any allegations of reprisal. Any nonjudicial punishment or adverse 
administrative action taken against the individual who filed the reprisal complaint may be 
reviewed in the course of that investigation.


REfERENCEs:
Manual for Courts-Martial, Part V, United States (2008)
AFI 36-2603, Air Force Board For Correction of Military Records (1 March 1996)
AFI 51-202, Nonjudicial Punishment (7 November 2003), Incorporating Through Change 2 


(16 May 2007)
AFI 90-301, Inspector General Complaints Resolution (23 August 2011)







CHAPTER FIVE      Criminal and Military Justice     171


PreParaTion, PreFerral, and ProCeSSinG oF CharGeS


The preparation of court-martial charges involves drafting the charges and specifications. Prefer-
ral of charges in the military is the act of formally accusing a military member of a violation of 
the Uniform Code of Military Justice (UCMJ). Processing of the charge involves forwarding 
the charges and specifications to a convening authority for disposition.


PreParaTion oF CharGeS


- The charge states which article of the UCMJ has allegedly been violated


-- The specification is a concise statement of exactly how the article was allegedly violated


-- Since precise legal language is required, the legal office drafts charges and specifications


-- Charges are documented in Section II, block 10 of the DD Form 458, or “charge sheet”


PreFerral oF The CharGe


- It is the first formal step in initiating a court-martial


- Anyone subject to the UCMJ can prefer charges against another person subject to the UCMJ


- By Air Force custom, the accused’s immediate commander ordinarily prefers the charge


- Preferral is documented in section III, block 11 of the DD Form 458


- Preferral requires the “accuser,” the one preferring the charge, to take an oath that he/she is a 
person subject to the Code, that he/she either has personal knowledge of or has investigated 
the charge and specification, and that they are true to the best of his/her knowledge and belief


-- This oath is normally given by a judge advocate


-- The accuser must only believe that the charges are true when preferring them, not that 
they are proved beyond a reasonable doubt


ProCeSSinG oF The CharGe


- Preferral does not require the presence of the accused. However, after preferral, the com-
mander must cause the accused to be informed of the charge. Since the commander is 
normally the accuser, notice to the accused typically occurs at the same time as preferral by 
the commander reading the charge to the accused.


- The commander then forwards the charge with a transmittal indorsement to the summary 
court-martial convening authority (SCMCA). The SJA may be authorized by the SCMCA 
to receive the charges on the SCMCA’s behalf.
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- To convene a court-martial, the charge must be forwarded to a convening authority, usually 
the special court-martial convening authority (SPCMCA). In the Air Force, the SCMCA is 
also normally the SPCMCA, so this extra step of forwarding the charge from the SCMCA 
to the SPCMCA is not required.


- The SPCMCA can dismiss the charges or return the charges to the commander for alternate 
disposition. If the SPCMCA decides the charges should go to a court-martial, he can take 
one of the following actions:


-- Refer the charge to a special court-martial or summary court-martial; or


-- Appoint an Article 32 investigating officer (IO) to conduct an Article 32 investigation, 
if a general court-martial may be appropriate


--- The IO completes and forwards a report of investigation to the SPCMCA, who re-
views the report. If the SPCMCA thinks a general court-martial is appropriate, the 
SPCMCA forwards it along with the charges to the general court-martial conven-
ing authority (GCMCA) for review and possible referral to a general court-martial.


--- The GCMCA can refer the charges to a general court-martial, return the charges 
to the SPCMCA for disposition, or dismiss the charges


- Once the charge has actually been referred to trial, the appointed trial counsel will then 
formally serve the accused with a copy of the charges and specifications. This is documented 
in block 15 of the DD Form 458.


- Time constraints are involved in the preferral and trial of court-martial charges. The ac-
cused’s right to a speedy trial and the impact delayed processing can have on the effectiveness 
of military justice demand that charges be disposed of promptly.


REfERENCEs:
Rule for Courts-Martial 307 (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
DD Form 458, Charge Sheet, May 2000
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PreTrial ConFineMenT


Pretrial confinement is physical restraint, imposed by order of competent authority, depriving 
a person of freedom pending disposition of charges. Only a person who is subject to trial by 
court-martial may be confined.


- Never confine anyone without first consulting your staff judge advocate!


-- The imposition of pretrial confinement starts the speedy trial clock, regardless of whether 
charges have been preferred


-- If confinement is not appropriate, imposing it can hurt the government’s case at trial


- A person may be ordered into pretrial confinement only when there is reasonable 
belief that:


-- An offense triable by court-martial has been committed;


-- The person to be confined committed it; and


-- Confinement is required by the circumstances


UPon enTry inTo ConFineMenT 
- The person to be confined must be promptly notified of the following:


-- Nature of the offenses for which he or she is being held


-- Right to remain silent and that any statement made may be used against him/her


-- Right to request assignment of military counsel; or


-- Retain civilian counsel at no expense to the U.S.


-- Procedures by which pretrial confinement will be reviewed


24-hoUr noTiFiCaTion 
- If the person ordering confinement is not the confinee’s commander, then the confinee’s 


commander must be notified within 24 hours of the entry to confinement
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48-hoUr Probable CaUSe deTerMinaTion 
- Within 48 hours of entry into confinement, a neutral and detached officer must review the 


adequacy of probable cause to continue confinement by considering the following:


-- The nature and circumstances of the suspected offense


-- The weight of the evidence against the accused


-- The accused’s ties to the local community, including family, off-duty employment, 
financial resources, and length of residence


-- The accused’s character and mental condition


-- The accused’s service record


-- The accused’s record of appearance at similar proceedings


-- The likelihood the accused will commit further serious misconduct if not confined


-- Effectiveness of lesser forms of restraint


- If the commander is neutral and detached and acts within 48 hours, the provision calling for 
a 48-hour probable cause determination will be satisfied. However, if the commander is not 
neutral and detached, another officer must make the 48-hour probable cause determination.


72-hoUr CoMMander review


- If confinement is continued, within 72 hours of entry into confinement, the confinee’s 
commander must prepare a written memo justifying continued confinement


-- Continued confinement is warranted if the commander has a reasonable belief that


--- An offense triable by court-martial has been committed


--- The prisoner committed it


-- Confinement is necessary because it is foreseeable that


--- Prisoner will not appear at trial; or


--- Prisoner will engage in further serious criminal conduct; and
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--- Less severe forms of restraint are inadequate


-- It is not necessary to try lesser forms of restraint, but they MUST be considered in 
determining whether confinement is appropriate


PreTrial ConFineMenT hearinG


-  A reviewing officer must make written findings, within seven days of entry into confine-
ment, whether the confinee shall be released or remain confined


- Reviewing officer must be neutral and detached


-- Pretrial confinement review officer (PCRO) may be with limited exception, a member 
appointed by the convening authority,


-- A military magistrate appointed by the convening authority; or


-- A military judge, although it is unusual for a judge to conduct initial review of pretrial 
confinement unless it is after referral of charges


- The PCRO must review the commander’s 72-hour memorandum to determine whether 
the requirements for pretrial confinement are met


- The PCRO shall consider matters submitted by confinee, and, unless overriding circum-
stances or time constraints dictate otherwise, shall allow confinee and counsel an opportu-
nity to appear and present a statement or evidence at the hearing


- A representative of command, such as the commander, first sergeant or other person, may 
also appear before the hearing officer


- The review is not an adversarial proceeding and prisoner and counsel have no right to 
cross-examine witnesses


- Reviewing officer’s memorandum is forwarded to convening authority who may only over-
ride decision to continue pretrial confinement. Reviewing officer’s decision to release may 
not be reversed without new evidence. Member’s commander may, however, impose lesser 
forms of pretrial restraint.


- Prisoners usually receive day-for-day credit for pretrial confinement against any confine-
ment adjudged by the court. Credit for unlawful pretrial confinement, including pretrial 
punishment, or for restriction tantamount to confinement may lead to additional credit.
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reSTriCTion May be FoUnd To be TanTaMoUnT To ConFineMenT in SoMe CaSeS 
- The factors to be considered include:


-- Limits of restriction


-- Limits on activities (e.g., was the accused able to go to the gym, BX, etc.)


-- Conditions (e.g., was accused required to report to commander and, if so, how often) 


PreTrial ConFineeS MUST NOT be SUbJeCTed To PreTrial PUniShMenT


- Pretrial confinees may not be treated the same as sentenced prisoners, such as required to 
wear special uniforms for sentenced prisoners, perform punitive labor, or undergo punitive 
duty hours


- Whether a particular condition amounts to pretrial punishment is a matter of the intent 
of the official imposing the condition.


- Commingling pretrial and sentenced prisoners, without more, is not automatically con-
sidered pretrial punishment. Case precedent has established commingling with sentenced 
prisoners or non-resident aliens may lead to credit toward an adjudged sentence.


review by MiliTary JUdGe


- Once charges are referred to trial, the military judge shall review the propriety of pretrial 
confinement upon motion for appropriate relief made by the defense. Before referral of 
charges, the accused or counsel may request release from pretrial confinement or modifica-
tion of other forms of restraint from the convening authority.


- The remedy for noncompliance with pretrial confinement rules (e.g., review by neutral 
and detached person is not made within 48 hours) or abuse of discretion can range from 
additional credit for each day of illegal confinement to dismissal of the charges


REfERENCEs:
Rule for Courts-Martial 304-05, 707 (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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PreTrial reSTrainT


Pretrial restraint is a moral or physical restraint on a person’s liberty that is imposed before or 
during trial by court-martial. Pretrial restraint may consist of conditions on liberty, restriction 
in lieu of arrest, arrest, or confinement.


overview


- Always consult with your staff judge advocate before imposing any pretrial restraint!


-- The imposition of restriction, arrest, or pretrial confinement starts the speedy trial clock


-- Speedy trial violations can result in dismissal of the charges, regardless of a commander’s 
good intentions


deFiniTionS


- Arrest: The restraint of a person, directing the person to remain within specified limits


-- An arrested person does not perform full military duties


- Pretrial Confinement: Physical restraint imposed by order of competent authority, depriv-
ing a person of freedom pending court-martial, such as placing them in jail


CondiTionS on liberTy 
- Imposed by orders directing a person to do or refrain from doing specified acts


-- May be imposed in conjunction with other forms of restraint or separately


-- Typical examples include orders to report periodically to a specified official, orders not 
to go to a certain place, and orders not to associate with specified persons


reSTriCTion in lieU oF arreST


- Imposed by ordering a person to remain within specified limits


-- Normally restriction is to remain within the confines of the base


-- A restricted person shall, unless otherwise directed, perform full military duties


-- A judge may find certain restriction tantamount to confinement in cases where the 
conditions of the restriction amount to physical restraint that deprives a person of 
their freedom of movement. If the judge believes that restriction was tantamount to 
confinement, the accused may receive day-for-day credit off any sentence.
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who May order PreTrial reSTrainT?
- Only a commanding officer to whose authority an officer is subject may impose pretrial 


restraint on an officer. This authority may not be delegated.


- Any commissioned officer may impose pretrial restraint on any enlisted person


- A commanding officer can delegate authority to order pretrial restraint of enlisted personnel 
under his/her command to noncommissioned officers (usually the first sergeant)


PreTrial reSTrainT 
- Requires a reasonable belief that:


-- An offense triable by court-martial has been committed;


-- The person to be restrained committed it; and


-- Restraint is required by the circumstances


- The restraint should not be more rigorous than the circumstances require to ensure the 
presence of the person restrained or to prevent foreseeable serious criminal misconduct


- The decision whether to impose pretrial restraint, and, if so, what type or types, should be 
made on a case-by-case basis


- The restrained individual must be personally notified of the nature and terms of the restraint


-- An officer must be personally notified by the restraining authority or another com-
missioned officer


-- An enlisted member must be notified by the restraining authority or through another 
person subject to the Uniform Code of Military Justice (UCMJ)


-- Upon restraint, the individual must be advised of the suspected offense that is the basis 
for the restraint


- A person may be released from pretrial restraint by any person authorized to impose the 
restraint


- Pretrial restraint is not punishment and may not be used as a form of punishment
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REfERENCEs:
Rule for Courts-Martial 304-05, 707 (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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iMMUniTy


Immunity for an individual should be granted only when testimony or other information from 
the person is necessary to the public interest, including the needs of good order and discipline, 
and when the person has refused or is likely to refuse to testify or provide the information on 
the basis of the privilege against self-incrimination.


- There are two types of immunity under Rule for Courts-Martial 704


-- Testimonial immunity or “use” immunity bars the use of the immunized person’s tes-
timony, statements, and information directly or indirectly derived from such testimony 
or statements against that person in a later court-martial


-- Transactional immunity bars ANY subsequent court-martial action against the im-
munized person concerning the immunized transaction, regardless of the source of the 
evidence against that person


- Testimonial or “use” immunity is preferred because it does not prevent the government 
from trying the person for the criminal offense, so long as the government does not use 
statements made under the grant of immunity in any way to prosecute the person


-- Because of the limitations on the use of statements under a grant of immunity, if you 
intend to prosecute an individual who possesses information that may be helpful to 
the government in prosecuting another case, it is best to prosecute him or her first, 
then obtain a grant of immunity to obtain statements or testimony to be used in the 
prosecution of the other case


-- If prosecution of an immunized person occurs after that person has testified or provided 
statements under the grant of immunity, the government has a heavy burden to show 
that it has not used the person’s immunized testimony or statements in any way for the 
prosecution of that person. Often the government cannot meet this burden and will be 
unable to prosecute offenses that were disclosed as a result of the testimonial immunity.


- Only a general court-martial convening authority (GCMCA) may grant testimonial or 
transactional immunity


-- The GCMCA may grant immunity to any person subject to the Uniform Code of 
Military Justice (UCMJ)


-- The GCMCA can disapprove immunity requests for witnesses not subject to the UCMJ
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-- The GCMCA can only approve immunity requests for witnesses not subject to the 
UCMJ with authorization from the Department of Justice (DOJ)


-- If the witness is subject to federal prosecution, requests for immunity must be approved 
by DOJ, even if the individual is subject to the UCMJ


-- In national security cases, immunity requests must be coordinated with DOJ and 
other interested U.S. agencies


aPProval aUThoriTy For CaSeS oTher Than naTional SeCUriTy


Court-Martial U.S. Prosecution


Person Subject to UCMJ GCMCA can approve DOJ must approve


Person Not Subject  
to UCMJ


GCMCA can disapprove, but 
may approve only with DOJ 
approval


DOJ must approve


- A grant of immunity may also include an order to testify


-- Under Military Rule of Evidence 301(c), an immunized person may not refuse to testify 
by asserting the Fifth Amendment right against self-incrimination because, as a result 
of the grant of immunity, he or she will not be exposed to criminal penalty


-- An immunized person may be prosecuted for failure to comply with an order to testify


-- Immunity does not bar prosecution for perjury, false swearing, or a false official state-
ment arising as a result of any statement made by an individual while testifying under 
a grant of immunity


- Care is required when dealing with an accused or suspect to avoid a grant of de facto im-
munity. This occurs when a person other than the GCMCA:


-- Manifests apparent authority to grant immunity (commanders, first sergeants, and 
investigative agents may, by actions or words, manifest apparent authority)


-- Makes a representation that causes the accused to honestly and reasonably believe that 
he or she will be granted immunity if a certain condition is fulfilled and the accused 
relies on the representation to his/her detriment


- A finding of de facto (“in fact”) immunity will operate the same as an actual grant of 
immunity
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REfERENCEs:
Rule for Courts-Martial 704 (2008)
Mil. R. Evid. 301(c) (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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PreTrial aGreeMenTS


Pretrial agreements (PTAs) are agreements between the accused and the convening authority. 
Generally, the accused agrees to enter a plea of guilty to one or more offenses in exchange for a 
cap, or upper limit, on the sentence (period of confinement, type of punitive discharge, amount 
and/or period of forfeitures, etc.) that the convening authority will approve.


The decision to accept or reject a PTA offer submitted by an accused is within the sole discretion 
of the convening authority that referred the case to trial. The accused is entitled to have the 
convening authority personally act upon the offer before trial.


ProCedUreS


- Either the government or the defense may initiate PTA negotiations. The defense however, 
must submit the actual written PTA offer to the SJA.


- The SJA will forward the written PTA offer to the convening authority with a 
recommendation


- The SJA will obtain the appropriate approval from the Department of Justice to enter into 
PTA discussions or agreements in cases involving an offense of espionage, subversion, aiding 
the enemy, sabotage, spying, or violation of punitive rules or regulations and criminal statutes 
concerning classified information or the foreign relations of the U.S. This includes attempt, 
conspiracy, and solicitation to commit any of the above offenses.


- The entire PTA must be in writing and signed by the accused, defense counsel, and the con-
vening authority. The PTA must not involve any informal oral promises or representations.


- Either party may void a PTA by withdrawing from it


- The convening authority may withdraw


-- Anytime before the accused begins performance of promises contained in the agreement


-- Upon the accused’s failure to fulfill any material promise or condition of the agreement


-- When the military judge’s inquiry discloses a disagreement as to a material term of 
the PTA


-- When the findings of guilty are set aside during the appellate review
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-- If an accused has violated conditions of a PTA that involve post-trial misconduct, the 
convening authority may withdraw up to the time of his/her final action in the case


--- The convening authority may not withdraw from a PTA in any way that would 
be unfair to the accused


--- Any withdrawal must be in writing


- The convening authority is no longer bound by the agreement if an accused withdraws 
from a PTA


- At trial, the military judge will conduct a full inquiry into the specific terms of the PTA 
to ensure the accused fully understands both the meaning and effect of each provision of 
the PTA, has voluntarily entered into the PTA, and that no oral promises were made in 
connection with the PTA. This inquiry is in addition to the judge’s inquiry into the validity 
of the guilty plea itself.


- In a trial by military judge alone, the military judge will not examine the sentencing cap of 
the PTA until after he or she has independently adjudged a sentence. In a trial by members, 
the members will not be told about the PTA until the conclusion of the trial.


- The accused will get the benefit of the lesser sentence, regardless of whether it was adjudged 
or in the PTA


-- If the sentence adjudged by the military judge or members exceeds the limits of the 
PTA, the convening authority may only approve the lesser sentence agreed to in the PTA


-- If the adjudged sentence is less than the PTA cap, only the adjudged sentence may be 
approved


PerMiSSible PTa CondiTionS


- A promise to enter into a reasonable stipulation of fact concerning the facts and circum-
stances surrounding the offenses to which the accused pleads guilty


- A promise to testify as a witness in a trial of another person


- A promise to provide restitution


- A promise to conform conduct to certain conditions of probation before final action is 
taken by the convening authority
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- A promise to waive certain procedural requirements, such as:


-- An Article 32 investigation


-- The right to a trial before court members


-- The right to a trial before military judge sitting alone


-- The opportunity to obtain the personal appearance of certain witnesses at the sentenc-
ing proceeding


REfERENCEs:
Rule for Courts-Martial 705 (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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Trial ForMaT


A military accused may elect to be tried by a military judge alone or by a panel of court members 
(the military equivalent of a civilian jury). In either case, the trial will consist of two major 
portions, findings and sentencing.


FindinGS 
- First part of the trial during which guilt or innocence is determined


-- Guilty Plea:


--- In guilty plea cases, a military judge, sitting alone, will question the accused to make 
sure he understands the meaning and effect of his plea, and that he is, in fact, guilty


--- If the military judge accepts the guilty plea, the accused will then be sentenced by 
the military judge, or a panel of members, whichever the accused elects


--- Guilty pleas are not allowed in capital cases when the death penalty is a permissible 
punishment


-- Not Guilty Plea:


--- Guilt or innocence is determined by the military judge alone, or a panel of mem-
bers, whichever the accused elects


---- An enlisted accused may elect to have at least one-third enlisted members 
included in the court-martial panel


---- Trial by military judge alone is not allowed in capital cases


--- The accused is presumed innocent


---- The prosecution must prove the accused’s guilt beyond a reasonable doubt


---- The accused has an absolute right to remain silent and present no evidence. 
The accused may also choose to testify or present other evidence in his defense.


--- In a trial with members, two-thirds of the members, voting by secret written ballot, 
must concur in any finding of guilty. In order to sentence the accused to death in 
a capital case, however, the vote of guilty on findings must be unanimous.
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SenTenCinG


- Second part of the trial during which an appropriate punishment is determined


-- Unlike many civilian courts, sentencing normally occurs immediately after findings


-- Sentencing may be by military judge alone or a panel of members


--- In guilty plea cases, the accused may elect sentencing by either a military judge 
alone or by members


--- In contested cases, the accused’s choice of either members or military judge for 
findings also applies to sentencing


--- Judge-alone sentencing is not permitted in capital cases


-- Sentencing is an adversarial process


--- The prosecution can present matters in aggravation and can rebut evidence the 
accused presents in extenuation and mitigation


--- The defense can present matters in extenuation to explain the circumstances sur-
rounding the commission of the offense and/or matters in mitigation to lessen the 
punishment to be adjudged by the court-martial


--- As in the findings portion of trial, the accused also has an absolute right to remain 
silent and present no evidence during sentencing


-- In sentencing by members, two-thirds must concur, voting by secret written ballot, in 
any sentence EXCEPT:


--- Three-fourths must concur in a sentence that includes confinement in excess of 
10 years, or


--- Any sentence that includes the death penalty must be unanimous


REfERENCE:
Rule for Courts-Martial 903, 910, 913, 918, 921, 1001, 1004, 1006 (2008)
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ConFidenTialiTy and PrivileGed CoMMUniCaTion


In the military, only certain relationships are recognized as involving privileged communication 
and therefore have confidentiality.


ChaPlain–PeniTenT


- Absolute privilege for all information confided in chaplain or clergyman as a formal act of 
religion or matter of conscience


- Applies to civilians and service members; “clergyman” includes a minister, priest, rabbi, 
chaplain, or other similar functionary of a religious organization, or an individual reasonably 
believed to be so by the person consulting the clergyman


- The privilege extends to the chaplain’s or clergyman’s staff


aTTorney–ClienT


- Absolute privilege for all information confided to an ADC or legal assistance attorney 
during representation, except with respect to some future crimes or frauds upon the court


- Communications between a commander and staff judge advocate are privileged only when 
the commander is acting as an agent or official of the Air Force and the commander’s 
interests in no way conflict with those of the Air Force


- The privilege extends to non-lawyer members of the attorney’s staff, i.e., paralegals, secretar-
ies, etc.


PhySiCian–PaTienT


- The Military Rules of Evidence (M.R.E.) generally do not recognize a physician-patient 
privilege


- No privilege for civilians treated in a military facility, but Privacy Act and other federal 
regulations protect any illegal third party disclosure


MediCal reCordS


- Military medical records are the property of the Air Force


- Information in the health record is personal to the individual and will be properly safeguarded


- Commanders or commanders’ designees may access members’ military medical records 
when necessary to ensure mission accomplishment
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PSyChoTheraPiST–PaTienT


- A limited privilege exists between persons subject to the UCMJ and psychotherapists


-- Generally, the limited privilege protects only confidential communications which are 
made to a psychotherapist (or assistant) for the purpose of diagnosis or treatment of 
the person’s mental or emotional condition in cases arising under the UCMJ


-- Exceptions include, but are not limited to: when the patient is dead; the communica-
tion is evidence of spouse or child abuse or neglect and there is an allegation of such 
misconduct the communication contemplates future; when necessary to ensure safety 
and security of military personnel or property; or law or regulation imposes a duty to 
report the information


- Under AFI 44-109, communications between a patient and a psychotherapist (or assistant) 
made for purposes of facilitating diagnosis or treatment of the patient’s mental or emotional 
condition are confidential and must be protected against unauthorized disclosure


-- A limited privilege also applies to active duty military members ordered to undergo a 
sanity board pursuant to R.C.M. 706 and M.R.E. 302


-- A limited privilege also exists under the Limited Privilege Suicide Prevention (LPSP) 
Program pursuant to AFI 44-109, which applies to confidences made after notification 
of an investigation or of suspicion of commission of a criminal act, and placement 
into the LPSP program


viCTiM advoCaTe–viCTiM


- A limited privilege exists between victim advocates and victims of sexual abuse


-- Generally, the limited privilege protects only confidential communications between a 
victim and a victim advocate in sexual and violent offenses arising under the UCMJ, 
made for the purpose of facilitating advice or supportive assistance to the victim


-- Exceptions include, but are not limited to: when the patient is dead; federal/state law 
or service regulations impose a duty to report; the communication clearly contemplated 
the future commission of a fraud or crime; when necessary to ensure safety and security 
of military personnel or property; or disclosure is constitutionally required


drUG/alCohol abUSe TreaTMenT PaTienTS


- AFI 44-121, para 3.7.1, grants limited protections for Air Force members who voluntarily 
disclose personal drug use or possession. Those protections do not include any future 
drug abuse.
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-- Such disclosure may not be used as the basis for UCMJ action or for the characteriza-
tion of service in a discharge proceeding


-- Member must disclose before his/her drug abuse is discovered or the member is placed 
under investigation. Member may not disclose after he is ordered to give a urine 
sample as part of the drug testing program in which the results are pending or have 
been returned as positive.


- Federal law protects confidentiality of medical records pertaining to drug and alcohol abuse


SPoUSal PrivileGe


- Spouse may elect not to testify against the other spouse as long as a valid marriage exists at 
the time of the testimony


- A spouse may prevent testimony by the other spouse (or ex-spouse) regarding private 
communications made during the marriage even if the marriage has been dissolved at the 
time of testimony


- Neither privilege applies when one spouse is charged with a crime against, the child or 
children of either spouse, if the marriage is a sham as determined by state law, or if the 
spouses are co-conspirators in crime


MediCal QUaliTy aSSUranCe PrivileGe


- 10 U.S.C. § 1102 generally restricts access to information emanating from a medical 
quality assurance program activity. However, the statute specifically authorizes release of 
this information “[t]o an officer, employee, or contractor of the Department of Defense 
who has a need for such [information] to perform official duties.”


- Information must only be used for official purposes and safeguarded in accordance with 
the Privacy Act


FaMily SUPPorT CenTer ProGraM


- Family Support Center (FSC) staff should neither state nor imply that confidentiality exists


- Information collected from members and families must only be used for official purposes 
and must be safeguarded IAW the Privacy Act


- FSC Director will notify the appropriate authority when an Air Force member constitutes 
a potential danger to self, others, or could have an impact on Air Force mission
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REfERENCEs:
42 U.S.C. § 290dd-2, Confidentiality of Substance Abuse and Mental Health Records
10 U.S.C. § 1102, Confidentiality of Medical Records
Rule for Courts-Martial 706 (2008)
Mil. R. Evid. 302, 501-513 (2008)
DOD 6025.18-R, DOD Health Information Privacy Regulation (24 January 2003)
AFI 33-332, Air Force Privacy Program (16 May 2011)
AFI 36-2706, Equal Opportunity Program Military and Civilian (5 October 2010)
AFI 36-3009, Airmen and Family Readiness Centers (18 January 2008)
AFI 44-109, Mental Health and Military Law (1 March 2000)
AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program (18 April 2011)
AFI 41-210, Patient Administration Functions (22 March 2006), AFGM1 (26 February 2010)
TJAG Policy Memorandum: TJAGC Standards-2, Air Force Rules of Professional Conduct and 


Standards for Civility in Professional Conduct (17 August 2005)
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USe oF inForMaTion in The PiF and rehabiliTaTion  
TeSTiMony aT Trial


inForMaTion in The PiF
- Documents in a personnel information file (PIF) such as letters of reprimand can be admit-


ted into evidence by the prosecution during the sentencing phase of a court-martial if it is 
clear from the face of the document that the member received the document and had an 
opportunity to respond to the allegations.


- The document must also be complete and kept in accordance with Air Force Regulations, 
such as the example provided in Chapter 2.


- Any response submitted by the member becomes part of the record and must be filed with 
the action. Otherwise, the record is incomplete and may not be admitted.


rehabiliTaTion evidenCe


- Rule for Courts-Martial 1001(b)(5) permits evidence of rehabilitative potential to be in-
troduced in the sentencing phase of the trial. The term “rehabilitative potential” as defined 
in the Manual for Courts-Martial, Rule for Courts-Martial 1001, “refers to the accused’s 
potential to be restored, through vocational, correctional, or therapeutic training or other 
corrective measures to a useful and constructive place in society.”


-- Evidence may be in the form of opinion concerning the accused’s previous performance 
as a service member and potential for rehabilitation


-- The scope of the rehabilitation evidence must be limited to whether the accused in-
deed has rehabilitative potential in society, and the magnitude or quality of any such 
potential. An example would be “SSgt Doe has outstanding rehabilitation potential.”


-- The witness cannot express an opinion as to whether the accused should receive a 
punitive discharge or any euphemism as to the appropriateness of a particular sentence


-- The opinion testimony in this area must be based on sufficient personal knowledge 
about the accused’s character, duty performance, moral fiber, and determination to 
be rehabilitated, and cannot be based merely on the seriousness of the offense at issue


REfERENCEs:
Rule for Courts-Martial 1001(b)(2), 1001(b)(5) (2008)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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PoST-Trial MaTTerS, ConveninG aUThoriTy aCTion, and aPPealS


ConveninG aUThoriTy


- The findings and sentence adjudged by a court-martial are not final until approved or 
disapproved by the convening authority


-- For courts-martial sentences adjudged


--- Any adjudged or automatic forfeiture of pay and reduction in grade is effective 14 
days after the announcement of sentence, or when the convening authority takes 
action on the sentence, whichever is sooner. The accused may request a deferment 
until action.


--- Any accused sentenced to death, or a punitive discharge and confinement for six 
months or less, or confinement for more than six months, shall automati- cally 
forfeit their pay and allowances up to the jurisdictional limits of their court-martial 
(GCM—total forfeitures; SPCM—2/3 forfeitures), for any period of confinement 
or parole. The convening authority can waive any or all of these forfeitures for a 
period not to exceed six months in order to direct an involuntary allotment to 
provide for the support of the accused’s depen- dent family members.


-- A sentence to confinement begins as soon as it is adjudged, unless the accused requests 
a deferment. Unless a deferment of confinement is requested by the accused and 
approved by the convening authority, the time of confinement will run even if the 
accused is not actually confined.


wriTTen MaTTerS


- The accused may submit written matters relevant to the convening authority’s decision 
whether to approve findings of guilt or to approve or disapprove all or part of the sentence. 


- Written matters may include:


-- Allegations of legal errors that affect the findings or sentence


-- Portions or summaries of the record and copies of documentary evidence offered or 
introduced at trial


-- Matters in mitigation that were not available for consideration by the court


-- Clemency recommendations by any court member, the military judge, or any other 
person
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review


- The type of appellate review depends upon the adjudged sentence and type of court-martial


- In cases where a punitive discharge is adjudged, the discharge cannot be ordered executed 
until appellate review is completed


-- Members are placed in mandatory excess leave (nonpay) status in cases where a punitive 
discharge is approved by the convening authority and confinement, approved by the 
convening authority, has been completed. When no confinement is adjudged, and a 
punitive discharge is approved, excess leave should start when the convening authority 
takes action.


-- The convening authority, or successor, must take additional action to execute the 
punitive discharge after appellate review has been completed


- A judge advocate will conduct a review of all summary courts-martial, special courts- martial 
that do not include a punitive discharge or one year confinement and cases in which appel-
late review as described below has been waived. No review is required on cases where the 
accused was acquitted on all charges.


-- The Judge Advocate General is the review authority in general courts-martial where 
the sentence does not include death, punitive discharge, or confinement for one year 
or more. The Judge Advocate General may elect to certify any case he/she reviews to 
the Air Force Court of Criminal Appeals (AFCCA).


-- Unless appellate review is waived by an accused, the AFCCA automatically reviews all 
cases involving sentences of death, punitive discharge, or confinement of one year or 
more. The AFCCA reviews both legal and factual sufficiency.


-- After review by the AFCCA, the Court of Appeals for the Armed Forces (CAAF) may 
elect to review any case. Review is automatic in death penalty cases and cases certified 
to the court by The Judge Advocate General of each service. The CAAF reviews only 
questions of law and legal sufficiency.


-- Cases actually reviewed by the CAAF may be considered for review by the Supreme 
Court of the United States
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REfERENCEs:
Rule for Courts-Martial 1101-07, 1201-05 (2008)
UCMJ arts. 57(a), 58(b), 60, 66-69 and 76a
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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air ForCe reTUrn To dUTy ProGraM


The return to duty program (RTDP) is a rehabilitation program that offers selected enlisted 
personnel under a court-martial sentence to confinement an opportunity for a second chance at 
productive Air Force service. The program is managed by the Air Force Security Forces Center 
in a dormitory setting at Lackland Air Force Base, Texas.


- Participants, known as candidates, are involved in offense-specific treatment and educa-
tion programs. Successful candidates return to active duty, and their remaining unserved 
sentences, including both confinement (if any) and punitive discharges, are suspended for 
a period of up to a year, after which they are remitted.


- Applicants can expect RTDP to take up to six months, during which time they will forego 
parole consideration. They may have to stay past what would be their minimum or even 
maximum release dates if they were serving their sentences in a confinement facility. If 
candidates are eliminated from the program and have more time to serve on a sentence, 
they will return to confinement; if not, then they will be released.


- The Air Force Clemency and Parole Board acts for the Secretary in either returning the 
candidate to duty or eliminating him or her from the program


- Successful graduates are assigned to a new CONUS Air Force base to serve at least one 
year or until their enlistment expires, whichever is later. (Further reenlistment is possible, 
but may require a waiver of high year of tenure.) The Air Force will attempt to assign the 
candidate in his original AFSC if requested, but a security clearance lost as a result of court-
martial will not be restored simply as a consequence of a return to duty. That may limit 
AFSC choices. Lost grade, once approved by the convening authority, cannot be returned 
through the RTDP. Candidates may, however, petition the Air Force Board for Correction 
of Military Records to restore some or all of the rank lost by court-martial.


- The court-martial convening authority may direct entry into the RTDP in the action on a 
court-martial sentence. If entry is not so directed, the Air Force Clemency and Parole Board 
can consider a direct application (if the sentence is less than a year).


- RTDP applications include a simple letter, no particular format, indicating that an offender 
is a volunteer for the RTDP and attaching evidence that he meets the eligibility criteria set 
forth in Chapter 11 of AFI 31-205


REfERENCEs:
10 U.S.C. §§ 951(b), 953
AFI 31-205, The Air Force Corrections System (7 April 2004), Incorporating Change 1 (6 July 


2007), Certified Current (17 May 2010)
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ToTal ForCe: reServe and naTional GUard ForCeS


ToTal ForCe ConCePT (air reServe CoMPonenT, arC)
- In 1973, Total Force policy was established, calling for a mix of active and reserve compo-


nent forces to ensure maximum military capability is achieved at minimum cost. There are 
three overarching groups of reserve forces personnel.


-- Ready Reserve: Main component is the Selected Reserve


--- Can be units or individuals


--- Includes all Air National Guard personnel


-- Standby Reserve: Members maintain affiliation without being in Ready Reserve; not 
in units, not required to train


-- Retired Reserve: Subject to recall by SecAF. Retired Reserve over 60 years of age or 
who have served more than 30 years will not be recalled under any circumstances.


air ForCe reServe


- Mission: To provide citizen Airmen to defend the United States and protect its interest 
through air and space power


- Primary reserve categories:


-- Category A: (assigned to a stand-alone reserve unit)


--- Assigned to and train on weekends as a reserve unit, such as an airlift group or 
fighter wing


--- Commanders and supervisors with questions about how to handle alleged miscon-
duct involving Category A reservists should contact their unit staff judge advocate 
(SJA). In addition, they may contact HQ AFRC/JA at Robins Air Force Base, 
Georgia.


-- Category B: (assigned/train as an individual; backfill active duty members)


--- Individual mobilization augmentees (IMAs)


--- Attached to active duty organizations worldwide
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--- Commanders and supervisors with questions about how to handle alleged mis-
conduct involving category B (IMA) reservists should contact their wing SJA. 
In addition, they may contact HQ AFRC/JA at Robins Air Force Base, Georgia.


- Annual Membership Requirements:


-- Category A Reservists


--- 48 unit training assembly (UTA) periods (also known as inactive duty for training 
(IDT) status); four periods per weekend for a total of twelve weekends per year


--- 15 active duty for training (ADT) days


-- Category B Reservists (IMAs)


--- 24 IDT periods per year (2 IDT periods per day for a total of 12 days per year)


--- 12-14 annual tour (AT) active duty days per year


- Fulltime Management:


-- Air reserve technicians (ARTs) or military technicians (MTs) are Title 5 federal civilian 
employees with a “condition of employment” requiring they maintain active reserve 
membership in a reserve unit. If they lose reserve status, they usually lose Title 5 civilian 
employee status, which normally results in removal for failing to meet a condition of 
employment.


-- Active duty personnel


--- AGRs (Active Guard/Reserve): Reserve personnel on extended active duty for 
more than 180 days (often four or six years) who provide full-time support to Air 
Force Reserve units


--- Air Force active duty personnel


-- Federal civil service employees


- UCMJ Jurisdiction: Reserve personnel are subject to the UCMJ while in active status (ADT 
or full-time active duty) or inactive duty for training status (UTAs or IDTs)
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air naTional GUard


- Dual mission based upon Militia Clause of U.S. Constitution, Article 1, Section 8


-- Federal Status: Title 10 of the United States Code


-- State Status: Title 32 of the United States Code (e.g., disaster relief, riot control, etc.)


- Annual Membership Requirements: 48 UTAs (12 weekends) and 15 ADT days


- Full-time Support:


-- Active duty personnel


--- AGRs: ANG personnel on active duty; same as for Air Force Reserve


--- Active duty Air Force advisors


-- Air National Guard technicians or military technicians (MTs) are federal civilian em-
ployees who occupy technician positions. They must be members of both state guard 
and federal civil service. If they lose one status, they lose the other.


-- State civilian employees


- UCMJ Jurisdiction: ANG personnel are only subject to the UCMJ when “in federal status” 
art. 2(a)(3), UCMJ, which requires being on Title 10 orders (either ADT, full-time active 
duty, or called up for federal service). In any other status, such as Title 32 training or state 
service only the state has jurisdiction. 


REfERENCEs:
10 U.S.C. § 12301, et seq. (Reserve Components Generally)
10 U.S.C. § 10216-18 (Military Technicians)
32 U.S.C. § 709 (Air National Guard Technicians)
DODI 1205.18, Full-Time Support (FTS) to the Reserve Components (4 May 2007)
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reaSSiGnMenT To The individUal ready reServe


The Individual Ready Reserve (IRR) is a manpower pool consisting of individuals who have 
had some training and who have served previously in the Active Component or in the Selected 
Reserve. Members may voluntarily participate in training for retirement points and promotion. 
Transfers to the IRR may be involuntary or voluntary. 


involUnTary reaSSiGnMenT


- Involuntary reassignment from the Ready Reserve for cause is generally inappropriate. Use 
involuntary reassignment only as a last resort. Initiate involuntary reassignment for cause or 
derogatory reasons only after all appropriate disciplinary and/or administrative actions have 
been taken and documented. Consider exceptions to these policies on a case-by-case basis.


- If administrative discharge is warranted, process IAW AFI 36-3209


- The unit commander will examine and evaluate any information received that indicates a 
member should be considered for involuntary reassignment


-- If the commander determines grounds exist to warrant initiation of involuntary reas-
signment action, a memorandum of notification (MON) is sent to the member in 
accordance with AFI 36-2115. A sample MON is provided in the AFI at Attachment 
5, and includes a list of information which must be provided to the member.


--- When feasible, the MON should be personally delivered to the member. The 
delivering official must obtain a written acknowledgement of receipt, and a sample 
is provided at Attachment 6. If the member refuses to acknowledge receipt, the 
delivery official makes an annotation to that effect on the receipt, including the date 
and time of delivery of the notification. The receipt should be kept in the case file.


--- When personal delivery is not feasible, the unit should send the MON by certified 
mail, return receipt requested, to the member’s last known address. If attempts to 
deliver the MON by certified mail are unsuccessful, send the MON by first class 
mail using the format at Attachment 7.


--- If the postal service returns the MON without indicating a more current address, 
file the returned envelope in the case file and request verification of last permanent 
mailing address from the postmaster using the format at Attachment 8. If an 
address correction is received, send the MON to the member at that address. If 
all attempts to deliver the MON by certified and first class mail are unsuccessful, 
complete the Affidavit of Service by Mail at Attachment 9.
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-- The member must be allowed 15 calendar days to consult with legal counsel and 
submit statements or documents on their behalf. The commander reviews any matters 
submitted by the member and determines whether or not to continue involuntary 
reassignment action.


-- If the commander elects to continue involuntary reassignment action, the case file 
must be processed through the servicing staff judge advocate and chain of command 
to the approval authority. The approval authority reviews the case, approves or denies 
the reassignment and notifies the member.


- It is in the best interest of both the Air Force and the member to process the case as expedi-
tiously as possible. Commanders should monitor the process to ensure cases are processed 
without undue delay.


volUnTary reaSSiGnMenT


- Members no longer desiring to actively participate in the Air Force Reserve may choose to 
be reassigned to the IRR


-- Members may request reassignment to the IRR by submitting AF IMT 1288 or a 
personal letter to the unit commander


-- The wing commander or equivalent is the approval authority for voluntary requests


-- Any commander in the chain of command may disapprove a request for reassignment. 
The commander must notify the member and give the reasons for the disapproval.


-- Commanders must deny voluntary requests for reassignment to ARPC resource pools 
(IRR, Standby Reserve, or Retired Reserve) when discharge is more appropriate


- Once approved by the approval authority, processing of the request will take a minimum 
of 180 days unless the member provides written justification for a waiver


REfERENCEs:
AFI 36-2115, Assignments within the Reserve Components, (8 April 2005)
AFI 36-2309, Separation and Retirement Procedures for Air National Guard and Air Force Reserve 


Members, (14 April 2005)
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aCTive GUard/reServe CUrTailMenTS


The Active Guard Reserve (AGR) Program was established by Title 10, United States Code, 
and is administered by Air Force Instruction 36-2132, Full-Time Support (FTS) Active Guard 
Reserve (AGR) Program.


- Initial entry into the AGR Program is by individual application for selection for assignment. 
Initial tours are normally for four years, and personnel are normally reviewed by the AGR 
Review Board for possible entry into the AGR Career Program, which could lead to a 
military retirement.


- A voluntary release from an AGR tour is referred to as a curtailment


- AGRs may request a curtailment of an AGR tour based on position realignment, personal 
hardship, or other valid reasons


-- AGRs submit a curtailment request through the chain of command to arrive at AF/
REAMO no later than 180 days prior to requested date of separation (DOS)


--- Exceptions to the 180-day rule will be considered on a case-by-case basis


--- Curtailment packages must contain a written request with justification, a requested 
DOS, copy of aviator continuation contract (if applicable), copy of current as-
signment order, and coordination from the immediate supervisor and commander


--- Curtailment packages must contain the following: detailed written request with 
justification and requested date from the member and appropriate supervisor and 
commander endorsements through appropriate chain of command. Additionally, 
the package must include a copy of the last reassignment order.


-- AF/REAMO will process the request for the Deputy, AF/RE, approval or disapproval


- Normally an AGR must serve at least two years of his/her current assignment and complete 
applicable service commitments before being approved for early release


- Curtailment requests will be reviewed for compliance with AFI 36-2131, Administration 
of Sanctuary in the Air Force Reserve Components


REfERENCEs:
DODI 1205.18, Full-Time Support (FTS) to the Reserve Components (4 May 2007)
AFI 36-2132, Full-Time Support (FTS) Active Guard Reserve (AGR) Program (19 April 2005)
AFI 36-2131, Administration of Sanctuary in the Air Force Reserve Components (27 Jun 2011)
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MobilizaTion aUThoriTy


Federal law authorizes the involuntary mobilization of Reservists by the President and Service 
Secretaries in a time of war. To the extent possible given operational considerations, Reserve 
forces shall be activated with the consent of the individuals being called to active duty. It is 
Department of Defense policy that units and individuals of the Ready Reserve ordered to active 
duty without their consent shall be kept on active duty no longer than absolutely necessary. 


PreSidenTial MobilizaTion


- 10 U.S.C. § 12304 permits the President to authorize the involuntary mobilization of 
members of the Selected Reserve (including the ANG) and the Individual Ready Reserve 
(IRR) for a period not to exceed 270 days 


- Under this authority no more than 200,000 members of the Selected Reserve and the IRR 
may serve on active duty at any one time


- The President may activate Reservists under this provision of the law without approval 
from Congress 


-- The President is required to notify Congress within 24 hours of such mobilization


-- This authority has been used to mobilize Reservists during the earlier part of the 
Persian Gulf War (1990-1991), during the intervention in Haiti (1994-1996), during 
the Bosnian peacekeeping mission (1995-2004) and during the low intensity conflict 
with Iraq (1998-2003)


ParTial MobilizaTion


- In time of national emergency declared by the President, 10 U.S.C. § 12302 permits the 
Service Secretaries to authorize the involuntary activation of members of the Ready Reserve 
under their jurisdiction for a period not to exceed 24 consecutive months


- Not more than 1,000,000 members of the Ready Reserve may be on active duty, without 
their consent, under this section at any one time


-- Although Reservists may be mobilized under this provision of law without approval 
from Congress, the Secretary of Defense is required to make annual reports to the 
House and Senate Armed Services Committees on the policies and procedures used 
to implement this authority


-- This authority was used to mobilize Reservists during the later part of the Persian Gulf 
War (1991) when the Presidential authority was no longer sufficient to activate the 
number of Reservists needed
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-- President George W. Bush invoked this authority in the aftermath of the September 
11, 2001, terrorist attacks; this authority has been used to mobilize Reservists for 
Operations Noble Eagle, Enduring Freedom and Iraqi Freedom


FUll MobilizaTion


- In time of war or national emergency declared by Congress, 10 U.S.C. § 12301(a) permits 
the Service Secretaries to authorize involuntary activation of any member of the Reserve 
Components under their jurisdiction 


- There is no limit on the number of Reservists which may be ordered to active duty under 
this provision


- Reservists may be kept on active duty for the duration of the war or emergency and for six 
months thereafter


- A member on an inactive status list or in a retired status may not be ordered to active duty 
under this subsection unless the Department of Defense determines there are not enough 
qualified Reserves in an active status who are readily available 


PUbliShinG orderS


- Accurate records are vital to ensuring proper credit for benefits earned by Reserve members


- To ensure Reservists receive proper credit for qualifying active duty service, it is imperative 
that all active duty orders (MPA and RPA) include a reference statement providing the 
appropriate section of law under United States Code by which a member is ordered to 
active duty


REfERENCEs:
10 U.S.C. § 12301, et seq.
DODD 1235.10, Activation, Mobilization and Demobilization of the Ready Reserve  


(26 November 2008)
SecDef Memorandum, “Utilization of the Total Force,” (19 January 2007)
HQ USAF/RE Memorandum, “Guidance for Publishing Orders with Title 10 Authority 


Documented” (16 December 2009)
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reTUrn oF MiliTary PerSonnel, eMPloyeeS, and FaMily MeMberS 
FroM overSeaS For Trial


Congress requires the Armed Services to have uniform regulations for delivering military mem-
bers accused of a crime to civil authorities. The DOD regulations requires cooperation with 
federal and state officials who request assistance to enforce court orders, which are the subject 
of a felony charge, felony conviction, and contempt or show cause orders. Air Force policy is 
as follows:


- Air Force members, civilian employees, and family members are expected to comply with 
orders issued by a federal or state court of competent jurisdiction unless noncompliance 
is legally justified. Members and employees who persist in noncompliance are subject to 
adverse administrative action, including separation for cause.


- Air Force officials will ensure that members, employees, and family members, do not use 
assignments or officially sponsored residences outside the United States to avoid complying 
with valid court orders


ProCedUre: reQUeST For MiliTary MeMberS who are overSeaS


- When federal, state, or local authorities request delivery of an Air Force member who is 
stationed outside the United States and who is convicted of, or charged with, a felony or 
who is sought for the unlawful taking of a child, he or she will normally be expeditiously 
returned to the United States for delivery to the requesting authorities. The OPR for this 
process is the Air Force Legal Operations Agency (AFLOA/JAJM).


-- Requests for delivery of military members to state or local authorities must be ac-
companied by a warrant or a representation by a federal marshal or agent that such a 
warrant has been issued


-- Before taking action to return a member under these circumstances, the member must 
be afforded an opportunity to show legitimate cause for noncompliance


-- The Judge Advocate General (TJAG) may direct return for less serious offenses when 
deemed appropriate under the facts and circumstances of a particular case


-- Return is not required if the controversy can be resolved without returning the member 
to the United States


-- If approved, member receives PCS orders from AFPC with assignment to an installation 
as close to the requesting jurisdiction as possible


-- Requesting authorities will be notified of member’s new assignment, port of entry, and 
estimated time of arrival
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- A request for return of a member to the United States by civilian authorities may be denied 
if any of the following exist:


-- The member’s return would have an adverse impact on operational readiness or mis-
sion requirements


-- An international agreement precludes the member’s return


-- The member is subject to foreign judicial or court-martial proceedings or a military 
department investigation


-- The member shows satisfactory evidence of legal efforts to resist the request or other 
legitimate causes for noncompliance


-- Other unusual facts or circumstances warrant a denial


- Commanders send recommendations for denial through their legal office to AFLOA/
JAJM, SAF/GC, and SAF/MI. The Under Secretary of Defense for Personnel and Readiness 
(USD/P&R) is the decision authority.


- Requests must be processed expeditiously. A delay of up to 90 days may be granted by 
TJAG if any of the following apply:


-- Efforts are in progress to resolve the controversy without the member’s return


-- Additional time is required to permit the member to provide satisfactory evidence of 
legal efforts to resist the request or show legitimate cause for noncompliance


-- Additional time is needed to determine the mission impact of the member’s loss or 
impact on any international agreement, foreign judicial proceeding or ongoing military 
department investigation or court-martial


-- Other unusual facts or circumstances warrant delay


ProCedUre: eMPloyeeS or FaMily MeMberS who are overSeaS


- Upon receipt of a request for assistance from federal, state, or local authorities for custody 
involving noncompliance with a court order—such as arrest warrant, indictment, informa-
tion, or contempt violation involving the unlawful removing of a child. After exhausting all 
reasonable efforts to resolve the matter without the employee or family member returning 
to the United States, the commanders shall strongly encourage the employee or family 
member to comply.
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- If an employee does not comply, the commander shall consider imposing disciplinary 
action including removal against the employee. If a family member does not comply, the 
commander shall consider withdrawing command sponsorship of the family member.


REfERENCEs:
DODI 5525.09, Compliance of DOD Members, Employees, and Family Members Outside the 


United States with Court Orders (10 February 2006)
DODI 5525.11, Criminal Jurisdiction Over Civilians Employed By or Accompanying the Armed 


Forces Outside the United States, Certain Service Members, and Former Service Members  
(3 March 2005)


AFI 51-1001, Delivery of Personnel to United States Civilian Authorities for Trial (20 October 
2006), Incorporating Change 1 (11 July 2011)
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drUG abUSe


air ForCe PoliCy


- Military and civilian personnel are expected to refrain from drug abuse and maintain 
standards of behavior, performance, and discipline consistent with the UCMJ, public law, 
and Air Force policy


- The illegal use of drugs by Air Force members is a serious breach of discipline that is incom-
patible with Air Force standards. This misconduct places the member’s continued service 
in jeopardy and could lead to action resulting in a punitive discharge or an administrative 
discharge under other than honorable conditions.


- Civilian employee abusers are given the same consideration and help as employees with 
other health problems


drUG abUSe and MiliTary MeMberS


- Unit Commanders and Supervisor Responsibilities


-- Observe and document the performance and conduct of subordinates, and direct 
immediate supervisors to do the same


-- Evaluate potential or identified abusers through the evaluation process of AFI 44-121


-- Provide appropriate incentives to encourage members to seek help for problems with 
drugs without fear of negative consequences


-- The commander is responsible for and has control of all personnel, administrative, 
and disciplinary actions pertaining to members involved in the Air Force Alcohol and 
Drug Abuse Prevention and Treatment (ADAPT) Program


-- Commander involvement in treatment is critical. The commander provides the author-
ity for treatment when the member refuses to comply with treatment decisions.


- Abuser Identification


-- Self-Identification: Members who voluntarily disclose prior drug use or possession 
are granted limited protections. Such disclosure may not be used against the member 
in UCMJ actions or in characterizing an administrative discharge as long as he or she:


--- Is seeking treatment and voluntarily reveals nature and extent of drug involvement 
to Commander, First Sergeant, Military Equal Opportunity (MEO) personnel, or 
medical authority; and
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--- Has not previously been apprehended for drug involvement; placed under in-
vestigation for drug abuse; ordered to give a urine sample; advised he or she was 
recommended for discharge for drug abuse; or entered into drug abuse treatment


--- The limited protection for self-identification also does not apply to disciplinary or 
other action based on independently derived evidence (other than commander-
directed drug testing), including evidence of continued drug abuse after the 
member initially entered the treatment program


-- Commander Referral: Commanders shall refer a member for assessment when drugs 
are thought to be a contributing factor in any incident, such as deteriorating duty 
performance, excessive tardiness or absenteeism, misconduct, unacceptable social 
behavior; or domestic disturbances/family violence


-- As a Result of Arrest, Apprehension and Investigation: Commanders who receive 
information of this nature must refer the member for a substance abuse assessment if 
substance abuse is, or is suspected to be, a contributing factor in any incident


-- Incident to Medical Care: Medical personnel must notify the commander and the 
ADAPT Program Manager (ADAPTPM) if their treatment of a patient reveals proof 
of drug use


-- Random Drug Testing: Positive results mandate a substance abuse evaluation


SUbSTanCe abUSe aSSeSSMenT


- The ADAPT Program attempts to identify and provide assistance to military members with 
drug problems, but the focus of the ADAPT program is prevention and clinical treatment


-- The ADAPT staff members evaluate all members suspected of drug abuse in order to 
help the commander understand the extent of the drug abuse problem and to determine 
the patient’s need for treatment and the level of care required


-- Except in cases of self-identification, personal information provided by the member in 
response to assessment questions MAY be used against the member in a court-martial 
or considered for characterizing service in an administrative discharge proceeding


- Before the assessment, the patient is advised of the ADAPT program’s nature, the limits 
of confidentiality, the relevant Privacy Act provisions, and the consequences of refusing 
treatment


- Upon completion of the assessment, the information gathered will form the basis for patient 
diagnosis, treatment planning, and delivery of substance abuse services
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- The information is presented to the Treatment Team (TT) so that the TT may develop 
and guide the clinical course of treatment. The TT decides the proper course of action and 
treatment plan for the client after examining all the facts presented.


- The TT is generally comprised of:


-- The commander, the first sergeant, or both who must be involved at program entry, 
termination, and any time there are problems treating the patient


-- The patient’s immediate supervisor


-- The ADAPTPM


-- A certified substance abuse counselor


-- The therapist currently involved in patient care


TreaTMenT Plan


- The treatment plan establishes a framework for the patient’s treatment and recovery. The 
plan documents the treatment’s nature, extent, and goals and is reviewed at least quarterly.


- The ADAPTPM makes the treatment decision after consulting with the TT. The decision 
must be made within 15 days after referral to the ADAPT Office.


- Although treatment is available for drug abusers and members’ dependent family members 
on drugs, as a practical matter, military members will be processed for separation and 
treatment may not be completed


-- Members being separated are entitled to appropriate medical care, but separation action 
will not be postponed because of participation in the ADAPT program


-- For drug dependent members, at a minimum, the Air Force will provide medical care 
and treatment to detoxify them and refer them for continued treatment


- Substance abuse treatment falls into two categories:


-- Non-Clinical Services: For those patients not meeting the diagnostic criteria for drug 
abuse or dependence


--- At a minimum, they are provided 6 hours of awareness education and additional 
counseling can be prescribed. The length of involvement is flexible.







212      The Military Commander and the Law


--- Substance abuse awareness training includes information on Air Force standards, 
individual responsibility, and the legal and administrative consequences of abuse


-- Clinical Services: Used for patients meeting the Diagnostic and Statistical Manual 
(DSM)-IV diagnostic criteria for drug abuse or dependence


--- The level and intensity of the treatment are determined by the ADAPTPM using 
criteria developed by the American Society of Addiction Medicine. The ADAPT 
program develops procedures to evaluate program effectiveness.


--- Patients are treated in the least restrictive setting possible and the length and 
duration of the treatment will vary according to the patient’s needs. Program 
requirements will be tailored to the individual and will include awareness educa-
tion. Family involvement is encouraged.


--- Patients must adhere to the treatment plan developed by the TT


--- In appropriate cases, patients may be referred for in-patient treatment to a Sub-
stance Abuse Recovery Center located on several installations. Patients who are 
drug dependent may be referred to private institutions.


--- Patients meeting these diagnostic criteria are put on a duty limiting profile for 6 
months to give them an opportunity to adapt to the treatment program. The profile 
limits their ability to go TDY or PCS.


- Patients successfully complete the program when they meet DSM-IV criteria for early 
full remission


-- The TT determines if the patient successfully completes the program or fails


-- Failure in the program is based on a demonstrated pattern of unacceptable behavior, 
inability, or unwillingness to comply with the treatment plan, or involvement in a 
substance abuse related incident after initial treatment


-- Individuals who fail the ADAPT program shall be considered for administrative 
separation


ManaGeMenT oF drUG abUSerS


- Tools available to the unit commander to manage drug abusers include:


-- Line of Duty (LOD) Determinations, when appropriate (AFI 36-2910)
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-- Action involving security clearance, access to classified information, or access to re-
stricted areas (AFI 31-501)


-- Personnel Reliability Program (AFMAN 10-3902)


-- Duty assignment review to determine if member should continue in current duties


-- Unfavorable Information File (UIF) or control roster action based on drug related 
misconduct or substandard duty performance (AFI 36-2907)


-- Separation under AFI 36-3206 and 36-3208 for documented failure to meet standards 
(members who fail the ADAPT program due to refusal to cooperate may be separated)


-- Administrative demotion, withholding of promotion, and denial of reenlistment


- Drug abuse is incompatible with military service and Airmen who abuse drugs one or more 
times are subject to discharge for misconduct under AFI 36-3208


-- Drug abuse under AFI 36-3208 is the illegal, wrongful, or improper use, possession, 
sale, transfer, or introduction onto a military installation of any drug. This includes:


--- Improper use of prescription medication


--- Any controlled substance in schedules I, II, III, IV, and V of 21 U.S.C. § 812


--- Any intoxicating substance, other than alcohol, introduced into the body in any 
manner to alter mood


-- Evidence obtained through urinalysis or from the member in connection with initial 
entry in rehabilitation and treatment may be used to establish a basis for discharge


-- Generally, a member found to have abused drugs will be discharged unless the member 
meets ALL seven of the following criteria:


--- Drug abuse is a departure from the member’s usual and customary behavior


--- Drug abuse occurred as the result of drug experimentation


--- Drug abuse does not involve recurring incidents, other than drug experimentation


--- The member does not desire to engage in or intend to engage in drug abuse in 
the future
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--- Drug abuse under all the circumstances is not likely to recur


--- Member’s continued presence in the Air Force is consistent with the interest of the 
Air Force in maintaining good order and discipline


--- Drug abuse did not involve drug distribution


-- It is the member’s burden to prove retention is warranted under these limited criteria


drUG abUSe and Civilian eMPloyeeS


- The civilian drug abuse prevention and control program is intended to prevent, reduce, 
and control substance abuse; refer employees to appropriate assistance resources; restore 
employees to full effectiveness; and train managers, supervisors and employees on how best 
to address substance abuse issues


- AFI 36-810 provides policy and procedures to identify and rehabilitate civilian drug abusers


- All supervisors and personnel must attend training sessions concerning drug abuse, be alert 
to the signs of abuse in subordinates, and report actual or suspected drug activity. Local 
unions and shop stewards are aware of the regulatory program.


- The unit commander consults the Civilian Personnel Office or the legal office regarding civil-
ian employees whose poor performance, discipline, or conduct may be caused by drug abuse


REfERENCEs:
DODI 5210.42, Nuclear Weapon Personnel Reliability Program (PRP) (16 October 2006)
AFMAN 10-3902, Nuclear Weapons Personnel Reliability Program (PRP) (13 November 2006), 


Incorporating Change 2 (2 November 2010)
AFI 31-501, Personnel Security Program Management (27 January 2005), AFGM1  


(24 August 2011)
AFI 36-810, Substance Abuse Prevention and Control (22 July 1994)
AFI 36-2907, Unfavorable Information File (UIF) Program (17 June 2005)
AFI 36-2910, Line of Duty (Misconduct) Determinations (4 October 2002), Incorporating 


Through Change 2 (5 April 2010)
AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers (9 June 2004), 


AFGM1 (18 October 2011)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (18 October 2011)
AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program  


(11 April 2011)
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alCohol abUSe


inTrodUCTion


- The Air Force recognizes alcoholism as a disease that affects the entire family. Alcoholism 
is both preventable and treatable. The Air Force further recognizes that alcohol abuse 
negatively affects public behavior, duty performance, and/or physical and mental health.


-- Treatment is available for alcohol abusers in an effort to minimize the negative conse-
quences of such abuse to the individual, family, and the organization


-- The Air Force attempts to provide treatment and restoration to unrestricted duty status 
whenever possible. If restoration to duty is not appropriate, transitional counseling is 
offered pending separation.


-- In addition to treatment issues, there are a number of other issues surrounding the use 
of alcohol, including drunk driving, dramshop liability, and drinking age


- The Air Force Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program 
attempts to identify and provide assistance to military members with alcohol problems, 
but the focus of the ADAPT Program is prevention and clinical treatment. The ADAPT 
Program replaced the Substance Abuse Reorientation and Treatment (SART) Program.


MiliTary MeMberS


- Commanders and supervisors have primary responsibility for prevention, early identi-
fication, treatment, and discipline of substance abusers. The commander should do the 
following:


-- Observe and document the performance and conduct of subordinates, and direct the 
immediate supervisors to do the same


-- Evaluate all potential or identified abusers through the evaluation process of AFI 44-121


-- Provide appropriate incentives to encourage members to seek help for problems with 
alcohol without fear of negative consequences


-- Recognize their responsibility for all personnel including administrative and disciplin-
ary actions pertaining to any of their members involved in the ADAPT program


-- Understand that their involvement in treatment is critical, and they provide the authority 
to implement treatment when the member refuses to comply with treatment decisions
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- Alcohol abusers are identified through several channels, including:


-- Self-Identification: The Air Force provides nonpunitive assistance to members seeking 
help in dealing with alcohol abuse


-- Commander Referral:


--- Commanders who suspect alcohol abuse shall refer members for evaluation. Com-
manders must refer the member for an evaluation if alcohol is, or is suspected to be, 
a contributing factor in any incident. Some instances which could lead to referral 
include the following:


---- Deteriorating duty performance


---- Errors in judgment


---- Excessive absenteeism or lateness for duty


---- Misconduct


---- Unacceptable social behavior


---- Incidents involving domestic violence or disturbances


---- Incidents highlighted in DD Form 1569, Incident Complaint Record, in-
volving alcohol


--- If a commander refers an individual for an evaluation, the member must be 
advised of:


---- The reason for the evaluation


---- The evaluation is not punitive in nature; and


---- The member must report in uniform to the assessment appointment at the 
appointed date and time


--- Coordinate with the SJA before directing required drug testing on members 
involved in an alcohol-related incident, exhibiting bizarre behavior, or who are 
reasonably suspected of drug use. Commanders must order the test within 24 
hours of the incident and should attempt to get the individual’s consent prior to 
directing the drug test. Blood alcohol tests are encouraged when alcohol is thought 
to be a factor in any incident.
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--- The commander ensures the member is referred within seven calendar days after 
notification of the suspected alcohol incident


-- Incident to Medical Care:


--- Health care providers should be alert for potential indicators of alcohol related 
problems


--- Medical personnel must notify the unit commander and the ADAPT program 
manager (PM) when a member:


---- Is observed, identified, or suspected to be under the influence of drugs or 
alcohol


---- Receives treatment for an injury or illness that may be the result of sub-
stance abuse


---- Is suspected of abusing substances; or


---- Is admitted as a patient for alcohol (or drug) detoxification


SUbSTanCe abUSe aSSeSSMenT


- ADAPT staff members evaluate all members suspected of alcohol abuse in order to help the 
commander understand the extent of the alcohol abuse problem and to determine the pa-
tient’s need for treatment and the level of care required. Except in cases of self-identification, 
personal information provided by the member in response to assessment questions may be 
used against the member in a trial by court-martial or considered on the issue of service 
characterization in an administrative discharge proceeding. 


- Before the assessment, the patient is advised of, among other things, the nature of the 
ADAPT Program, the limits of confidentiality, the relevant Privacy Act provisions, and the 
consequences of refusing treatment


- Upon completion of the assessment, the information gathered will form the basis for patient 
diagnosis, treatment planning, and delivery of substance abuse services


- In cases of DUI/DWI, the ADAPT provider will give the assessment results to the patient’s 
commander for consideration prior to any decisions by the commander regarding the 
disposition of such a case
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- The information is presented to the Treatment Team (TT) so that the TT may develop 
and guide the clinical course of treatment. The TT decides the proper course of action 
for the client after examining all of the facts presented. In particular, the TT develops the 
treatment plan.


-- The TT is made up of:


--- The commander, First Sergeant, or both, who must be involved at program entry, 
termination, and any time there are problems treating the patient


--- The patient’s immediate supervisor


--- The ADAPT PM (who chairs the TT meetings)


--- A certified substance abuse counselor


--- The therapist currently involved with the care of the patient


--- Any other individuals deemed necessary in some cases, the patient may also be 
on the TT


TreaTMenT Plan


- The treatment plan, developed by the TT, is used to establish a framework for the patient’s 
treatment and recovery. The plan is individual specific and it documents the nature and 
extent of the treatment and the goals of treatment. The plan is reviewed at least every quarter 
to ensure effectiveness.


- The ADAPT PM makes the treatment decision after consulting with the TT. The decision 
must be made within 15 days after referral to the ADAPT Office.


- Substance abuse treatment falls into two categories:


-- Non-Clinical Services: For those patients not meeting the diagnostic criteria for 
alcohol abuse or dependence


--- At a minimum, they are provided 6 hours of awareness education and additional 
counseling can be prescribed. Length of involvement is flexible.


--- Substance abuse awareness education includes, among other things, information 
on individual responsibility, Air Force standards, and the legal and administrative 
consequences of abuse
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--- Members being separated are entitled to appropriate medical care, but separation 
action will not be postponed because of participation in the ADAPT Program


-- Clinical Services: Used for patients meeting the Diagnostic and Statistical Manual 
(DSM)-IV diagnostic criteria for alcohol abuse or alcohol dependence


--- The ADAPT PM, using criteria developed by the American Society of Addiction 
Medicine, determines the level and intensity of the treatment. The local ADAPT 
Program develops procedures to evaluate the effectiveness of the program.


--- Patients are treated in the least restrictive setting possible and the length and 
duration of the treatment will vary according to the needs of the patient. Program 
requirements will be tailored to the individual and will include awareness education 
(minimum of 6 hours). Family involvement is encouraged.


--- Patients must adhere to the treatment plan developed by the TT


--- In appropriate cases, patients may be referred for in-patient treatment to one of 
several Substance Abuse Recovery Centers which are located on several different 
installations


--- Total abstinence is a critical treatment goal, but relapses into drinking behavior 
are not uncommon and are to be anticipated. Drinking, by itself, is not grounds 
for program failure.


--- Patients meeting these diagnostic criteria are put on a duty-limiting profile for 6 
months to give them an opportunity to adapt to the treatment program. The profile 
limits their ability to go TDY or PCS.


- Patients successfully complete the program when they meet DSM-IV criteria for early 
full remission


-- The TT makes the determination whether the patient successfully completes the pro-
gram or fails


-- Failure in the program is based on a demonstrated pattern of unacceptable behavior, 
inability or unwillingness to comply with the treatment plan, or involvement in an 
alcohol related incident after initial treatment. Individuals who fail the ADAPT Pro-
gram shall be separated from the service.
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ManaGeMenT oF alCohol abUSerS


- Tools available to unit commanders to assist in managing alcohol abusers include: 


-- Line of Duty (LOD) determination, when appropriate (AFI 36-2910)


-- Action involving security clearance, access to classified information, or access to re-
stricted areas (AFI 31-501)


-- Personnel Reliability Program (AFMAN 10-3902)


-- Duty assignment review to determine if member should continue in current duties


-- Unfavorable Information File (UIF) or control roster action based on alcohol related 
misconduct or substandard duty performance (AFI 36-2907)


-- Separation under AFI 36-3206 and 36-3208 for documented failure to meet standards


-- Administrative demotion, withholding of promotion, and denial of reenlistment


- Orders not to consume alcohol will be valid ONLY if there is a reasonable connection 
between the order and military duties. Therefore, such orders must be carefully tailored. 
Always consult with your SJA before issuing an order not to consume alcohol.


Civilian eMPloyeeS


- The Air Force attempts to prevent, reduce, and control alcoholism and drinking problems 
through education and training of employees and supervisors. The Air Force assists employ-
ees in finding rehabilitative services and treatment in an effort to restore civilian employees 
to full effectiveness.


- AFI 36-810 provides policy guidance and outline procedures to identify and rehabilitate 
civilian employees who abuse alcohol


- Indicators of possible alcohol related problems include: absenteeism, tardiness for work, ex-
tended lunch periods, unexcused absences, deteriorating job performance, marked changes 
in personal appearance, chronic lying, behavioral changes, and misconduct


- Under the Rehabilitation Act, alcohol abuse may be a physical handicap that entitles the 
employee to special protection. Consult with your SJA and Civilian Personnel Officer.
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leGal aSPeCTS oF alCohol relaTed iSSUeS


- Drunk Driving


-- Operation of a motor vehicle while under the influence of alcohol (DUI) or driving 
while intoxicated (DWI), on or off the installation, is a serious offense and is incompat-
ible with Air Force standards


--- Military members who commit this offense are subject to punitive action under 
the UCMJ


--- Civilian employees apprehended for DUI on exclusive or concurrent federal juris-
diction installations are subject to prosecution in U.S. Magistrate Court


--- A DUI conviction, in either state or federal court, will subject the individual to 
revocation of on-base driving privileges


-- Individuals identified as alcohol abusers as a result of a DUI/DWI will receive a mini-
mum of 6 hours of awareness education before base driving privileges are reinstated


- Minimum Age


-- The minimum age for purchasing, possessing, or consuming alcoholic beverages on Air 
Force installations will be consistent with the law of the state, territory, possession, or 
foreign country in which the installation is located. Adults may only furnish alcohol 
to minors in accordance with applicable state law.


--- Air Force members who violate these restrictions may be punished under Article 
92, UCMJ, for a violation of AFI 34-219


--- At Air Force installations located within approximately 50 miles from a neighbor-
ing state that has a lower drinking age, the minimum base drinking age may 
be lowered to match that of the neighboring state to reduce the likelihood that 
members will drive while intoxicated


--- When an entire unit marks a unique or nonroutine military occasion on a military 
installation, the minimum drinking age for military attendees at a particular unit 
gathering may be lowered
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-- Military personnel 18 years old or older may purchase, serve, sell, possess, and consume 
alcoholic beverages outside the United States, its territories, and possessions unless a 
higher drinking-age requirement exists in accordance with applicable status of forces 
agreement or country-to-country agreement. A higher drinking age requirement may 
also be imposed based on the local situation as determined by the installation com-
mander or the senior on-site unit commander when there is no installation commander. 
Coordination with any host commander is required.


- Dramshop Liability


-- Under the dramshop theory of liability, which is generally a matter of state law, a server 
of alcoholic beverages, whether it is an individual, activity, or facility, has a duty to 
refuse to serve anyone who is or appears to be intoxicated


-- Liability may extend to damage the intoxicated person causes to property, others, 
and himself


-- Installations must, among other things:


--- Publish instructions prohibiting serving alcohol to intoxicated persons


--- Ensure each server annotates an AF IMT 971, Supervisor’s Employee Brief, stating 
the server is aware of the Operating Instruction and agrees to enforce its provisions


--- Establish controls to protect intoxicated persons and Air Force assets


--- Report alcohol incidents that may lead to government claims to the SJA


--- Not permit personal supplies of alcohol in buildings or grounds that serve alcohol 
(i.e., golf course)


--- Not provide coupons for reduced prices on alcoholic beverages


--- May serve complimentary nonalcoholic beverages to designated drivers


- Private organizations may not sell or serve alcoholic beverages on Air Force installations
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REfERENCEs:
AFI 31-501, Personnel Security Program Management (27 January 2005), AFGM1  


(24 August 2011)
AFI 34-219, Alcoholic Beverage Program (17 October 2007), Incorporating Change 1 


(7 February 2008)
AFI 36-810, Substance Abuse Prevention and Control (22 July 1994)
AFMAN 10-3902, Nuclear Weapons Personnel Reliability Program (13 November 2006), Incor-


porating Change 2 (2 November 2010)
AFI 36-2502, Airman Promotion/Demotion Programs (31 December 2009)
AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program  


(11 April 2011)
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FreedoM oF inForMaTion aCT (Foia)


The Freedom of Information Act (FOIA) is a disclosure statute that permits access to informa-
tion maintained by government agencies. The basic goals of the FOIA are to ensure an informed 
citizenry, to serve as a check against corruption, and to help hold the government accountable. 
The Act applies to the Department of Defense, Air Force, and other federal executive agen-
cies. Enacted in 1966, FOIA generally provides a right of access to federal executive agency 
information, except records (or portions) that are protected from disclosure by one of the FOIA 
exemptions listed below.


Foia exeMPTionS


- There are seven exemptions under the FOIA that commonly apply to the Air Force, which 
provide a basis for withholding information


-- Classified information (confidential, secret, top secret). “For Official Use Only” is not 
a security classification.


-- Those matters relating solely to the internal personnel rules and practices of the agency


-- Information exempted by another statute (e.g., drug rehabilitation information)


-- Trade secrets or commercial or financial information submitted on a privileged or 
confidential basis. (e.g., bid contract proposals)


-- Interior intra-agency documents normally privileged in the civil court context (e.g., 
attorney work-product and pre-decisional policy discussions)


-- Law enforcement information (e.g., information that would disclose the identity of 
confidential informants)


-- Information in personnel, medical, and similar files which, if disclosed to the requester, 
would result in a clearly unwarranted invasion of personal privacy


--- Some examples of personal information which are releasable because there is no 
unwarranted invasion of personal privacy are: name, rank, date of rank, gross pay, 
present and past duty assignments, future assignments which have been finalized, 
office/organizational address, and duty phone number. However, the names and 
addresses (postal and/or e-mail) of DOD military and civilian personnel in sensitive 
units, routinely deployable units, or assigned in foreign territories are normally 
not releasable.


--- Information not normally releasable as an unwarranted invasion of personal privacy 
includes home addresses, home phone numbers, and social security numbers
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Foia reQUeSTS


- If you receive a FOIA request, immediately take it to the base FOIA office for process-
ing. By law, the agency must respond to the requester within 20 working days of receiving 
a perfected FOIA request.


- The FOIA request can be made by “any person,” which has been broadly defined to include 
foreign citizens and governments, corporations, and state governments. To comply with 
the rules, the request must:


-- Be in writing (includes requests sent by facsimile, or electronically)


-- Explicitly or implicitly invoke the FOIA


-- Reasonably describe the desired record


-- Give assurances to pay any required fees or explain why a waiver is appropriate


Foia ProCeSSinG


- Written request received at base FOIA office is sent to the OPR for initial review


- After initial review, forwarded to JA for comment


-- If JA recommends approval, local release authority can approve request and release 
information


-- If JA recommends denial, then a legal review is attached and the case is forwarded 
immediately to the initial denial authority (IDA), typically the MAJCOM commander 
or designee


- The IDA takes appropriate action. If records are denied, wholly or in part, the IDA tells 
requester the reason for the denial and the appeal procedure to follow. The IDA must issue 
its decision within 20 working days of receipt of the request by the base FOIA office.


- Appeals are taken to SAF/GCA for resolution after being reassessed by the MAJCOM 
FOIA office


- Requester may file suit in federal district court for release of information if the appeal 
results in denial


- Agencies are not required to create, compile, or obtain records not in their possession, but 
must apply a reasonableness standard if extracting data from an existing record to comply 
with the request would be a “business as usual approach”
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- Honoring form or format requests: In making any record available to a person, the agency 
shall provide the record in any form or format requested by the person if the record is 
readily reproducible by the agency in that form or format. Agencies are required to make 
reasonable efforts to maintain their records in forms or formats that are reproducible, and 
have an affirmative duty to search for records in electronic form or format.


- Multi-track processing is authorized if the number of pending requests or complexity of a 
request precludes response within the statutory 20 working day limit. All tracks operate on 
a first-in, first-out system. If the base FOIA office determines a request is not eligible for its 
fastest track, it must give the requester the opportunity to limit the scope of the request.


-- Simple Requests: Ones that clearly identify the requested records, have few responsive 
records, deal with only one installation and, generally, one OPR, and do not involve 
Privacy Act, classified, or deliberative process materials


-- Complex Requests: Ones that include massive responsive records, cause significant 
impact on units, require coordination from multiple offices, or include material that 
is classified or privileged, or originated from a non-government source


-- Expedited Track: Agencies are required to promulgate regulations providing for ex-
pedited processing of requests for records if the requester demonstrates a “compelling 
need.” Agencies must notify expedited processing requesters whether the request has 
been granted within 10 calendar days. Denial of a request for expedited processing, 
whether initially or on appeal, is subject to judicial review. A “compelling need” means 
failure to receive the records in an expedited manner reasonably poses an imminent 
threat to the life or physical safety of an individual. Agencies may process “urgently 
needed” material in the expedited track after “compelling need” requests have been 
fulfilled.


eleCTroniC readinG rooMS


- Installation commanders must establish electronic reading rooms on the installation web 
site and make frequently requested records—records requested three or more times per 
quarter, within reason—available through links in the reading room site


- Certain records, such as policy statements, created on or after 1 November 1996, must be 
made available electronically in a public reading room within one year of creation
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REfERENCEs:
5 U.S.C. § 552, Freedom of Information Act
DODD 5400.07, DOD Freedom of Information Act (FOIA) Program (2 January 2008), Incor-


porating Change 1 (28 July 2011)
DOD Regulation 5400.7/Air Force Supplement, DOD Freedom of Information Act Program 


(24 June 2002)
DOD 5400.7-R_AFMAN 33-302, Freedom of Information Act Program (21 October 2010)
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PrivaCy aCT


The Privacy Act (PA) is designed to accomplish several purposes. Primarily, it limits the govern-
ment’s ability to collect information about an individual to those instances authorized by law 
or executive order and necessary for government business. The PA also authorizes individuals 
to access records maintained on them by the government and to correct factual errors in those 
records. The PA only governs activities of the federal executive branch of government.


baSiC STrUCTUre oF Pa SySTeMS


- Every system of records must be listed in the Federal Register before information may 
be collected


-- A system of records contains information on individuals that is retrieved by the indi-
vidual’s name or personal identifier, such as a Social Security Number. All systems of 
records must have a PA warning on them.


-- System of records developers and managers must perform privacy impact assessments 
before creating a system of records or modifying information contained in a system 
of records


-- Do not place PA information in areas where individuals without an official need to 
know will have access (including common drives on computer systems)


-- Personal notes maintained by a supervisor as memory aids at her own initiative are 
not considered a system of records, even if maintained by name or personal identifier, 
unless the records are required by command policy or regulation, or the supervisor 
shows the records to other agency personnel


- Contractors who maintain systems of records for an executive agency are bound by the PA


- Before being required to provide information for a system of records, an individual must 
be given the opportunity to read the privacy act statement (PAS) for the system of records; 
the PAS appears in the Federal Register listing for the system of records and can be posted 
as a sign or printed and handed to the individual. The PAS may also be verbally told to 
the individual. It includes the authority for collecting the information, whether disclosure 
is voluntary or mandatory, routines uses of the information, and the consequences of not 
providing the information, if any.


diSCloSUre ProCedUreS


- To the Individual Subject of the Record


-- Subjects of PA records and their designated representatives may request copies of 
their records
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--- Individuals do not need to state a reason for requesting access


--- System managers must verify the requester’s identity


-- Requesters must describe the records they are seeking—“all records on me” is not 
sufficient—system managers may ask for clarification


-- Requesters may not use government resources to create or send their request


-- If records will be released, system manager must notify sender within 10 work days and 
provide access to the record within 30 work days of receiving the request. The system 
manager may take up to 20 work days to determine whether release is authorized if he 
notifies the requester of the reason for the delay within 10 work days.


-- The requester may have to pay fees if the record exceeds 100 copied pages


-- Denials


--- For a record to be denied, it must be covered by an exemption


---- Only specific documents in the record covered by the exemption may be 
denied


---- Segregate non-exempt documents and release them


--- Third-party information contained in the record may be redacted depending on 
the nature of the information and its relevance to the record; always contact your 
servicing legal office for guidance on releasing third party information in a PA record


--- System managers send recommendations for denials to their servicing legal office 
and PA office for review within five days of receiving the request


--- MAJCOM commanders take action on recommended denials


-- Commonly encountered limits on release to subject of record are as follows


--- Do not release information collected in anticipation of civil litigation or created 
as attorney work product


--- Have medical records reviewed by a doctor before release; if the doctor determines 
disclosing the records could cause mental harm or hardship to the requester, ask 
the requester for the name of a physician to whom the records can be sent. Include 
a letter to that physician with the records explaining the reviewing doctor’s basis 
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for not disclosing the records directly to the requester. Consult AFI 41-210 and 
DOD 6025.18-R for additional guidance regarding medical records.


- To Third Parties


-- The PA requires written consent from the subject before releasing information unless 
an exception applies


-- Exceptions allowing disclosure to third parties without subject consent


--- To DOD employees with an official need to know


--- Disclosure is required by the Freedom of Information Act (FOIA)


--- To agencies outside DOD, if consistent with the routine uses listed in the Federal 
Register’s system of records notice


--- To the Bureau of the Census


--- Compilations of statistical data where individual data is not identifiable


--- To the National Archives and Records Administration for permanent storage


--- To a federal, state, or local agency for civil or criminal law enforcement action


--- To an individual or agency requiring the information for compelling health or 
safety reasons


--- To the Congress


--- To the Comptroller General


--- To a court of competent jurisdiction in response to a court order from a judge


--- To a consumer reporting agency, if allowed by system of records notice


SPeCial handlinG reQUireMenTS


- Medical Records of Minors


-- If overseas and the minor is between ages 15 and 17 do not release a minor’s medical 
records to the minor’s parents or legal guardians without court order or consent from 
the minor, if regulation or statute provides for confidentiality of the records and the 
minor has asked for confidentiality
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-- If within the territorial United States, state laws may limit parental access to medi-
cal records of their children. Consult with your servicing legal office for compliance 
requirements.


- When transmitting PA material using e-mail, the sender must include a warning that the 
e-mail contains PA material and is FOUO at the beginning of the message and include 
“FOUO” at the beginning of the subject line


- Do not place PA material on Internet sites accessible by individuals without an official 
need to know the information


- Violations


-- Subjects may file suit in civil court to gain access to PA materials and correct errors in 
those materials. The court may award attorneys fees, court costs, and damages.


-- Individuals may be criminally prosecuted for willful, unauthorized disclosures of PA 
information or maintenance of an unauthorized system of records. This is a misde-
meanor offense carrying a maximum fine of $5,000.


REfERENCEs:
5 U.S.C. § 552a, Privacy Act
DOD 6025.18-R, DOD Health Information Privacy Regulation (24 January 2003)
AFI 33-332, Privacy Act Program (16 May 2011)
AFI 41-210, Patient Administration Functions (22 March 2006), AFGM1 (31 March 2011)
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arMy and air ForCe exChanGe ServiCe and CoMMiSSary beneFiTS


Although Department of Defense directives and service regulations govern exchange and 
commissary benefits, commanders exercise some discretion in granting, suspending, or revok-
ing privileges.


exChanGe


- Army and Air Force Exchange Service (AAFES): The establishment of an exchange is 
authorized by the Departments of the Army and the Air Force at each installation where 
extended active duty military personnel are present and assigned to duty


- An exchange may be established at other locations, such as state-operated National Guard 
installations or Reserve Training Centers, provided it is cost-effective


ExchangE PrivilEgEs


- Unlimited exchange privileges extend to all uniformed personnel and their family members, 
retired personnel and their family members, and others, such as Medal of Honor recipients 
and their family members


- Unlimited exchange privileges may be extended to government departments or agencies 
outside the Department of Defense (DOD) when:


-- The local commander determines the desired supplies or services cannot be conve-
niently obtained elsewhere, and


-- The supplies or services can be furnished without unduly impairing the service to 
exchange patrons


- Limited exchange privileges extend to some government civilian employees and to others, 
such as members of foreign military services visiting a military installation


- In non-foreign areas outside the Continental United States (CONUS), e.g., Alaska, Hawaii, 
and Puerto Rico, the responsible commander may extend limited or unlimited privileges to 
other personnel or organizations if it is in the best interest of the mission of the command 
concerned


- Exceptions involving patron privileges are based on alleviating personal hardships and 
may only be granted by the Secretary of the department concerned upon request by the 
installation commander through command channels
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abUSe oF exChanGe PrivileGeS


- Exchange patrons are prohibited from abusing privileges, including:


-- Purchasing items for the purposes of resale, transfer or exchange to unauthorized persons


-- Using exchange merchandise or services in the conduct of any activity for the produc-
tion of income


-- Theft, intentional or repeated presentation of dishonored checks, and other indebtedness


CoMMander aCTionS when abUSe oF exChanGe PrivileGeS oCCUrS


- When an abuse of privileges occurs, the commander will take prompt disciplinary and other 
appropriate action, such as revocation or suspension of exchange privileges


-- Commanders may revoke exchange privileges for any period deemed appropriate, 
except the minimum period of revocation is six months for shoplifting, employee 
pilferage and intentional presentation of dishonored checks


-- The individual concerned will be provided notice of the charges and the opportunity 
to offer rebutting evidence


-- On appeal, the commander who revoked the privileges, or the next higher commander, 
may reinstate exchange privileges for cogent and compelling reasons


CoMMiSSary PrivileGeS


- The DOD operates commissaries as an integral element of the military pay and benefits 
system and as an institutional element to foster the sense of community among military 
personnel and their families. The intent of patronage is to provide an income effect ben-
efit through savings on food and household items necessary to subsist and maintain the 
household of the military family.


- Authorized Patrons


-- Several classes of individuals are authorized commissary privileges by regulation, in-
cluding active duty and their dependent family members, retired personnel and their 
dependent family members, reservists and others


-- At overseas locations, military commanders or Secretaries of military departments may 
extend commissary privileges to certain individuals and groups of individuals, provided 
it is without detriment to the ability to fulfill the military mission
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- Restrictions on Purchases


-- Authorized personnel may not sell or give away commissary purchases to individuals 
or groups not entitled to commissary privileges


-- Personnel are prohibited from using commissary purchases to support a private business


- Sanctions for Violating Restrictions on Purchases


-- Suspension of commissary privileges or permanent revocation of commissary privileges


-- Disciplinary action under the UCMJ, civil service, or other pertinent regulations or 
agreements should be taken against the individual if the violations warrant such action


aPPoinTinG aGenTS For aUThorized USerS


- The wing commander can extend use of the exchange and commissary to an agent of an 
authorized user, when the user is not capable of shopping


REfERENCEs:
DODI 1330.17, Armed Services Commissary Operations (8 October 2008)
AFI 34-211(I), Army and Air Force Exchange Service Operations (30 July 2008)
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drivinG PrivileGeS


Driving on a military installation, whether in a government owned vehicle (GOV) or a privately 
owned vehicle (POV) is a privilege granted by the installation commander or designee. This 
authority may be delegate to the vice commander, mission support group commander, or other 
appropriate official not occupying a law enforcement, investigative, or other position raising 
the appearance of a conflict of interest.


oPeraTinG a Pov on The inSTallaTion


- A person must do the following in order to drive on an Air Force installation:


-- Comply with all laws and regulations governing motor vehicle operations on base


-- Comply with installation vehicle registration requirements


-- Possess, produce on demand, and comply with restrictions contained in a valid state 
driver’s license (or host nation/ SOFA license); possess and produce on demand proof 
of ownership or state registration; properly display vehicle safety inspection stickers, 
if required


-- Comply with the minimum requirements of the motor vehicle insurance laws and 
regulations in the state where the installation is located


- To operate a POV on many installations, an individual must register the vehicle with 
Security Forces. Typically, an individual must show proof of the following:


-- Valid driver’s license


-- Valid state registration for the state in which the vehicle is registered


-- Compliance with the minimum vehicle insurance requirements for the state in which 
the installation is located


--- If the installation is located in a state not requiring insurance, the installation 
commander may set reasonable liability insurance requirements for registration 
and operation of POVs within the confines of the installation


-- Satisfactory completion of a vehicle safety inspection
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iMPlied ConSenT


- When operating a motor vehicle on a military installation, a driver gives implied consent 
in a number of areas


-- Consent to test for the presence of alcohol or drugs in their blood, on their breath, 
and in their urine, provided there is a lawful stop, apprehension, or citation for any 
impaired driving offense committed while driving or in physical control of a motor 
vehicle on a military installation


-- Consent to the removal and temporary impoundment of their POVs if it is (1) il-
legally parked; (2) interfering with traffic operations; (3) creating a safety hazard; (4) 
disabled by accident or incident; (5) abandoned; or (6) left unattended in a restricted 
or controlled access area


SUSPenSion


- The installation commander can administratively suspend or revoke installation driving 
privileges. A suspension up to 12 months may be appropriate if a driver continually violates 
installation parking standards, or habitually violates other nonmoving standards. Installation 
commander will immediately suspend installation driving privileges pending resolution of 
an intoxicated driving incident under any of the circumstances outlined below:


-- Refusal to take or complete a lawfully requested chemical test for the presence of alcohol 
or other drugs in the driver’s system


-- Operating a motor vehicle with blood alcohol content (BAC) or breath alcohol content 
(BRAC) of 0.10 percent by volume or higher, or in excess of the applicable BAC or 
BRAC level in the local civilian jurisdiction, whichever is applicable


-- Receipt of an arrest report or other official document reasonably showing an intoxicated 
driving incident occurred within a reasonable time period


revoCaTion


- The installation commander will immediately revoke driving privileges for a period of not 
less than one year in any of the following circumstance:


-- A person is lawfully detained for intoxicated driving and refuses to submit to or com-
plete tests to measure blood alcohol or drug content


-- Conviction, nonjudicial punishment, or a military or civilian administrative action 
resulting in the suspension or revocation of a driver’s license for intoxicated driving


-- The installation commander determines an immediate revocation is required to preserve 
public safety or the good order and discipline of military personnel
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ProCedUreS


- A point system is used on-base to provide a uniform administrative device to supervise traffic 
offenses impartially. Points are assessed for violations of motor vehicle traffic regulations 
for on-base and off-base traffic offenses. Certain procedural guidelines apply before an 
individual’s driving privilege may be suspended or revoked.


-- The individual has the right to a hearing before a designated hearing officer. The 
individual must be notified of his/her right to a hearing, but it is only held if the 
individual requests it within the prescribed time period.


-- A suspension for a driving while intoxicated offense may be effective immediately if 
based on reliable evidence. Such evidence can include witness statements, a military or 
civilian police report, chemical test results, refusal to complete chemical testing, video 
tapes, written statements, field sobriety test results, or other evidence.


- Civilian offenders may be prosecuted in Federal Magistrate’s Court for on-base traffic 
offenses. Installation commanders are authorized to prescribe installation traffic rules.


REfERENCEs:
AFI 31-101, Integrated Defense (FOUO) (8 October 2009)
AFI 31-204, Air Force Motor Vehicle Traffic Supervision (14 July 2000), Incorporating Change 


1 (20 July 2007)
AFI 31-218(I), Motor Vehicle Traffic Supervision (22 May 2006)
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debarMenT


Installation commanders have broad authority to control activities on their installations, in-
cluding the authority to remove or exclude any person whose presence on the installation is 
unauthorized or disrupts good order and discipline. This authority enables a commander to 
fulfill his/her responsibilities to protect personnel and property, to maintain good order and 
discipline, and to ensure the successful, uninterrupted performance of the Air Force mission.


CoMMander’S reSPonSibiliTieS and oPTionS


- An installation commander’s decision to remove or exclude a person from the installation 
is subject to judicial review


-- However, the decision is given substantial deference and will not be overturned unless 
proven to be arbitrary or capricious


-- An illegal debarment could subject a commander to personal civil liability in a lawsuit


- An installation commander may not delegate to a subordinate the authority to debar an 
individual from an installation


who iS SUbJeCT To debarMenT?
- Members of the armed forces are not normally debarred. Service members being invol-


untarily separated may, in conjunction with their discharge, be debarred for good cause


- Civilians may be debarred from a military installation


- Dependent family members and retirees may be debarred, but they must be granted access 
for medical care (a statutory right—10 U.S.C. §§ 1074, 1076)


- Civilian employees may be debarred, but they should be removed from federal service 
before being debarred


-- Otherwise, the employee may still be entitled to collect a salary


-- Check with the Civilian Personnel Office to determine if the local collective bargaining 
agreement contains additional due process requirements


- Salespersons and businesses may be debarred for misconduct. Misconduct may lead to 
debarment of a single agent or an entire firm.
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- Contractor employees may be debarred for misconduct. Contractor employees with security 
clearances are not entitled to greater protection from debarment.


-- Possession, distribution, or use of drugs is commonly used as a good cause for debar-
ment, while exceeding weight standards, on the other hand, would not be a good reason


ProCedUral reQUireMenTS


- A person who is debarred from an installation should be notified, in writing, that he or 
she is prohibited from entering the installation. The notification (debarment letter) should 
state the reason for and period of the debarment.


- Determining the debarment period is a matter of discretion


-- The commander should consider the individual, the reason for the debarment, and 
the need for good order, discipline, and security. The bottom line is what is reasonable 
given all the circumstances.


-- The length of the debarment period should be stated on the notification letter. The 
commander may debar an individual for a specific length of time or, in appropriate 
cases, the debarment may be for an indefinite period of time.


- The individual can ask the installation commander to lift the debarment at any time, 
regardless of whether the debarment is for a set period or indefinite


- A copy of the debarment letter should be hand-delivered to the individual or sent by 
certified mail to ensure a record of receipt


- An individual who enters an installation after receiving notice of debarment from the 
installation commander is subject to federal criminal prosecution under 18 U.S.C. § 1382


-- Maximum penalty for violation of the law is six months confinement and a $500 fine


REfERENCEs:
18 U.S.C. § 1382, Entering Military, Naval or Coast Guard Property
DODI 5200.08, Security of DOD Installations and Resources and the DOD Physical Security 


Review Board (PSRB) (10 December 2005), Incorporating Change 1 (19 May 2010)
DTM 09-012, Interim Policy Guidance for DOD Physical Access Control (8 December 2009), 


Incorporating Change 1 (30 September 2010)
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Free SPeeCh, deMonSTraTionS, oPen hoUSeS and haTe GroUPS


Air Force commanders have the inherent authority and responsibility to execute the mission, 
protect resources, and maintain good order and discipline. This authority and responsibility 
includes placing lawful restrictions upon certain demonstration and protest activities.


CoMMander reSPonSibiliTieS


- Commanders must preserve the service member’s right of expression, consistent with good 
order, discipline and national security, to the maximum extent possible. To properly balance 
these interests, commanders must exercise prudent judgment and consult with their staff 
judge advocates (SJA).


-- Air Force members may not distribute or post any unofficial printed or written material 
within any Air Force installation without permission of the installation commander


-- Air Force members may not write for unofficial publications during duty hours


-- Military personnel must reject participation in organizations that espouse supremacist 
causes; attempt to create illegal discrimination based on race, creed, color, sex, religion, 
or national origin; advocate the use of force or violence; or otherwise engage in an 
effort to deprive individuals of their civil rights


--- Members who actively participate in such groups or activities are subject to adverse 
administrative and disciplinary action, including separation and punishment under 
the UCMJ


--- Mere membership in these groups is not prohibited; however, membership must be 
considered in evaluating or assigning members, particularly supervisory positions


- Air Force members may complain and request redress of their grievances under Article 138, 
UCMJ, and through the inspector general complaint system. They may also petition any 
member of Congress without fear of reprisal.


ConTrollinG or ProhibiTinG deMonSTraTionS and ProTeST aCTiviTieS


- Commanders may also take measures to control or prevent demonstrations and protest 
activities within the installation


-- Demonstrations or related activities on an Air Force installation may be prohibited if:


--- They interfere with mission accomplishment, or
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--- They present a clear danger to loyalty, discipline, or morale of service members


-- No one may enter a military installation for any purpose prohibited by law or regulation, 
or reenter an installation after having been barred by order of the installation commander


-- Air Force members are prohibited from participating in demonstrations when they 
are on duty, when they are in a foreign country, when they are in uniform, when their 
activities constitute a breach of law and order, or when violence is likely to result. 
Members who violate this provision are subject to disciplinary action under Article 
92 of the UCMJ.


PoliTiCal aCTiviTieS by MeMberS oF The air ForCe


- Air Force members may register to vote and express a personal opinion on political candi-
dates and issues, but not as a representative of the Armed Forces


- For a list of prohibited and permitted political activities, see AFI 51-902, para 3 and 4


oPen hoUSe reQUireMenTS and reSPonSibiliTieS


- An open house where the general public is invited onto the installation does not, in and of 
itself, cause the installation to lose its status as “closed” for the purposes of preventing politi-
cal or ideological speech. “Closed” means not a public forum for protests or demonstrations, 
such as community parks or sidewalks.


-- Open houses are for local community relations. Commanders retain the authority to 
prevent political or ideological speech or demonstrations on the installation during 
an open house.


-- Commanders can prevent or stop political or ideological speech because such speech 
creates a danger to loyalty, good order and discipline


--- Commanders need not wait until loyalty, good order or discipline are actually 
negatively affected before preventing or stopping the speech


--- Speech that presents such a danger can be prevented at the outset because it presents 
such a danger


-- If a person or group attempts to engage in political or ideological expression or dem-
onstrations on an installation, the commander should escort the offending party or 
parties off the installation and issue a barment letter, the violation of which can subject 
the offender to criminal penalties
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-- An installation loses its status as “closed” for the purposes of preventing political or 
ideological speech or demonstrations ONLY IF the commander allows political or 
ideological speech or demonstrations to occur or by abandoning control over the 
installation or parts of it


- Installation commanders should be careful about whom they invite onto the installation 
and what they allow those people to do. It is important to work closely with the SJA to 
plan open houses so that potential problems can be prevented and to solve free speech 
issues should they arise.


REfERENCEs:
DODD 1344.10, Political Activities by Members of the Armed Forces (19 February 2008)
AFI 51-902, Political Activities by Members of the U.S. Air Force (12 November 2010)
AFI 51-903, Dissident and Protest Activities (1 February 1998)
AFI 51-904, Complaints of Wrongs Under Article 138, Uniform Code of Military Justice  


(30 June 1994)
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PrivaTe orGanizaTionS


deFiniTion


- A private organization (PO) is a self sustaining special interest group, set up by people 
acting outside the scope of any official position they may have in the federal government


- POs are not integral parts of the military service nor are they federal entities. They are not 
nonappropriated fund instrumentalities (NAFIs) nor are they entitled to the sovereign 
immunities and privileges given to NAFIs.


- When an unofficial activity’s or organization’s current monthly assets (which include cash 
inventories, receivables, and investments) exceed a monthly average of $1,000 over a three 
month period, the activity/organization must become a PO, discontinue on-base operations, 
or reduce its current assets


oPeraTinG rUleS


- Each PO must be approved in writing by the installation commander or his/her designee


- The force support squadron commander or director monitors and advises all POs and directs 
the resource management flight chief to keep a file on each PO


- The resources management flight chief reviews each PO annually to make sure documents, 
records and procedures are in order


- POs must be self-sustaining and cannot receive direct financial assistance from a NAFI in 
the form of contributions, dividends or donations


- Logistical support to POs is also very limited. Consult the SJA before supporting POs in 
any way.


- POs with gross revenues of $250,000 or more must have an annual audit done by a certified 
public accountant (CPA). POs with gross revenues of $100,000 but less than $250,000 
must have an annual financial review conducted by an accountant (CPA not required). 
POs with gross revenues of less than $100,000 but more than $5,000 are not required to 
conduct independent audits or financial reviews, but must prepare an annual financial 
statement for review.


- The installation staff chaplain should coordinate on requests to establish religiously ori-
ented POs


- POs may not unlawfully discriminate on any proscribed basis, including race, color, sex, 
marital status, age, religion, national origin, political affiliation, or physical handicap
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- Each PO has the responsibility of obtaining adequate insurance or waiver thereof by the 
installation commander or designee. A waiver of the insurance requirement will not protect 
the PO or its members from valid claims or successful suits.


- POs will not engage in activities that duplicate or compete with any base Services activity, 
NAFI, or the Army and Air Force Exchange Service


- POs must comply with all applicable federal, state and local laws governing such activities. 
POs desiring tax-exempt status must file an application with the IRS. To qualify as tax-
exempt organizations for federal tax purposes, POs must be organized for one or more of 
the purposes specifically outlined in the Internal Revenue Code.


- Fundraising by POs is governed by AFI 36-3101 and the Joint Ethics Regulation (JER)


- POs are prohibited from conducting games of chance, lotteries, or other gambling activities, 
except in VERY limited circumstances, e.g., certain types of raffles, as set forth in AFI 
34-223, paragraph 10.16, and the JER


- POs may not sell or serve alcoholic beverages


- POs will not engage in resale activities unless specific authorization is granted. The installa-
tion commander or designee may authorize occasional sales for fund raising purposes such 
as bake sales, dances, carnivals, and similar infrequent functions.


- “Occasional sales” for fund-raising purposes is specifically defined as not more than two 
fund-raising events per calendar quarter. This prohibition against frequent or continuous 
resale activities does not preclude collective purchasing and sharing of purchased items by 
members of POs or unofficial activities and organizations so long as there is no actual resale.


The role oF SPoUSeS’ ClUbS


Officer or NCO spouses’ clubs are POs that the installation commander may authorize to 
operate on base when he or she concludes the organization will make a positive contribution 
to the lives of base personnel.


- Because spouses’ clubs are POs, it is important to remember these organizations are com-
posed of people “acting outside the scope of any official position they may have in the 
federal government”


- Unlike the Air Force and other instrumentalities of the federal government, which have 
distinct legal and regulatory systems of command, spouses’ clubs have no formal lines of 
authority interconnecting the various base clubs
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- Many of the activities that spouses’ clubs engage in are subject to state and federal laws 
and regulations


- They are bound by the terms of their constitution and bylaws


- To operate on Air Force installations, spouses’ clubs, like other POs, must comply with AFI 
34-223, governing the basic responsibilities, policies, and practices of private organizations. 
Further, AFI 34-223 defines and classifies POs.


- With the exception of thrift shop sales of used clothing and other used merchandise, POs 
are generally prohibited from engaging in frequent or continuous resale activities and may 
not operate amusement or slot machines


- Continuous operation of a thrift shop requires specific approval of the installation com-
mander (or designee)


- Clubs must get specific permission from the installation commander (or designee) to con-
duct bake sales, carnivals, and other occassional sales for fundraising purposes


REfERENCEs:
AFI 34-223, Private Organization (PO) Program (8 March 2007), Incorporating Change 1 


(30 Nov 10), Certified Current (4 April 2011) 
AFI 36-3101, Fundraising within the Air Force (12 July 2002)
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reliGioUS iSSUeS in The air ForCe


This section does not create, implement, expand, or contract policy. It explores the fundamental 
legal underpinnings of existing policy(ies) so that commanders will have the knowledge necessary 
for analysis of and action on some of the religious issues they might encounter. 


Issues in this area have inherent potential to generate media, advocacy group, and political 
attention quickly. Resolution of religious issues (particularly regarding accommodation and 
whether speech or practices in a duty context are permissible) is always highly fact and situation 
dependent and seldom amenable to simple bright line, “one-size-fits-all” rules. It is essential that 
commanders consult their staff judge advocates (SJAs) and staff chaplains. 


BaSiC ConSTiTUTional UnderPinninGS—FirST aMendMenT


- Free Exercise Clause 


-- Constitutional protection for religious speech and practices (does NOT protect all 
religious speech under all circumstances)


-- There are Supreme Court cases your SJA will be familiar with establishing the standards 
for analysis of governmental restrictions on religious expression


- Establishment Clause


-- Essentially requires (in appearance and reality) government neutrality regarding religion 
and religious practices, e.g., generally prohibits mixing religion with governmental 
business and governmental endorsement of or involvement with religion and religious 
practices


-- Thomas Jefferson’s 1802 Letter to the Danbury Baptist Association, as well as the 
Establishment Clause, provides the basis for the “separation of church and state” slogan, 
even though those words per se do not appear in the Constitution


- Many situations which might confront commanders involve reconciling the “inherent 
tension” between the two clauses 


aCCoMModaTion 
- Part Constitutional (Free Exercise) and Part Statutory (Religious Freedom Restoration Act, 


aka “RFRA;” 10 U.S.C. § 774); details below (pp. 224-226)
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relaTed baSiC ConSideraTionS—MiliTary realiTieS


- Constitutional/Legal issues are only part of what a commander needs to be aware of. 
Commanders must be sensitive to the potential for some real-world military implications 
when mixing religion and official business. For example, a commander inserting his/her 
personal religious views to his/her subordinates, particularly in a military setting (e.g., 
change of command ceremonies, commanders’ calls, staff meetings, etc.) may undermine 
esprit de corps and unit cohesion. When it does, it is not protected religious speech. On 
the one hand, a statement that is clearly personal and cannot be reasonably regarded as an 
official pronouncement or as an implied suggestion that personnel might be wise to emulate 
him or her may be legally and militarily OK (the “may” qualification reflects the extreme 
importance of having to base definitive judgments on all the facts and circumstances of 
individual cases). Great caution should be exercised here. “I thank God for giving me the 
opportunity to assume command of this great organization is an example of such a “personal 
aside.” On the other hand, “My personal priorities are first, my Lord and Savior Jesus Christ, 
second, my family, and third, everything else…” inherently generates the very problems 
commanders need to be attentive to avoiding.


-- Not all members of the command will share the commander’s beliefs; they may feel 
alienated or marginalized


-- Some may be offended by the recitation of religious views


-- Some may question whether they will be viewed with impartiality or with disfavor if 
they do not agree with the new commander’s religious views


- Announcements of chapel activities


-- Wing/Installation Chaplains can properly advertise and encourage attendance at their 
events via base-wide media (e.g., e-mails, electronic scoreboard-type visual displays). 
They can also highlight the religious component of the event in ways that others cannot.


--- If, as is evidently the case at some wings/installations, chaplains do not have base-
wide e-mail capabilities and their special events (e.g., religion-based marriage 
enrichment seminars, workshops conducted by a chaplain of one faith solely for 
people of that faith) are announced by other staff agencies, the appropriate com-
mander needs to be sure the announcement is clearly understood to be distributed 
on behalf of the chaplain and as such as cannot reasonably be interpreted as an 
endorsement of the underlying religious viewpoint. The higher the organizational 
level of the announcement, the more important it is to be sensitive to this.


- Attendance at National Prayer Breakfast activities in uniform is neither prohibited nor 
encouraged (left to attendee’s discretion)
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PreliMinary CaveaT: advoCaCy FroM oUTSiderS MiGhT SoUnd aUThoriTaTive  
bUT iT’S STill JUST advoCaCy


- Outside advocates (including lawyers) for a particular resolution of a religious issue of which 
they have become aware might call you directly, advising you that the law “requires” you 
to adopt their position. If this happens, here are some suggestions based on experience: 


-- Commanders must be sensitive to the potential for some real-world military implications


-- Avoid sounding sympathetic or agreeable to their pronouncements


-- Threats of adverse publicity or litigation are to be expected; just tell the caller that you’ll 
let your PA and/or SJA know


-- Don’t take unilateral action (i.e., without first consulting JA and/or HC) to do what 
the caller is requesting/demanding! 


-- Inform the caller that you need to discuss the matter with the people you get your 
advice from, i.e., your SJA (and maybe staff chaplain) 


-- If a follow-up response is required, it might be preferable to disengage yourself and ask 
your Vice, exec, SJA, chaplain, or PA to do it 


reliGioUS exPreSSion in The worKPlaCe


- General Principles


-- Broader than just prayer 


-- When evaluating religious expression issues be sensitive to:


--- Whether attendance is mandatory (whether really so or perceived, e.g., “not 
mandatory but highly encouraged” and “not mandatory but expected” (as with 
“invitations”) from a commander, rater, supervisor, or other senior person


--- Seniority of the commander in grade and/or rank and/or position 


-- Pertinent extracts from the “Interim Guidelines” (none of which is intended to serve 
as a “loophole” to permit religious expression when it would be inappropriate)


--- Leaders must ensure their words and actions cannot reasonably be construed to be 
officially endorsing or disapproving any faith belief or absence of belief
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--- In official circumstances, or when superior/subordinate relationships are involved, 
superiors need to be sensitive to the potential that personal expressions may appear 
to be official


--- Voluntary participation in worship, prayer, study, and discussion is integral to the 
free exercise of religion. Voluntary discussions of religion are permissible, even if 
conducted in uniform, where it is reasonably clear that the discussions are personal, 
not official, and can be reasonably free of the potential for, or appearance of, 
coercion (example: Attendance at annual prayer breakfasts, even if in uniform)


--- Public prayer must not imply government endorsement of religion; it should not 
be a part of routine official business (e.g., staff meetings)


--- Mutual respect and common sense should always be applied, including consider-
ation of unusual circumstances (recent death; imminent danger; etc.) 


--- Non-denominational, inclusive prayer or a moment of silence may be appropriate 
for military ceremonies or events of special importance when its primary purpose 
and effect are not the advancement of religion or religious beliefs (examples: Leader-
ship School graduation, promotion ceremonies)


---- This may be tough to do if challenged. The burden would be on the Air Force 
to prove with more than just conclusory assertions that prayer at such an 
official event served a legitimate, overriding governmental purpose.


-- More religious content/prayer is generally acceptable in ceremonies which are essentially 
personal (e.g., retirements) even though they occur during duty hours, in government 
facilities, and are attended by Air Force personnel in duty status. On the other hand, 
routine prayers at weekly staff meetings are inappropriate.


--- Retirements, formerly regarded as entirely personal in nature, recently became 
official events for purposes of justifying Air Force people traveling to them TDY 
to have a role in the event (e.g., officiate). The hybrid nature of the event makes 
it advisable for the “emcee” or narrator to be alert to the advisability of avoiding 
creating the perception that any religious components are official, as by announc-
ing, “CMSgt Retiree has requested that Rabbi Katcoff lead an invocation.”


- Workplace Religious Expression


-- Religious expression cannot be singled out for special restrictions not applicable to 
non-religious speech. Stated somewhat differently, expression cannot be restricted 
just because it involves religion. Any restriction would have to be based on generally 
applicable, content-neutral factors such as disruption to mission or adverse impact 
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on good order and discipline. Religion-related restrictions would be appropriate if 
the expression could reasonably be regarded as suggesting Air Force endorsement of 
religion, superiors forcing subordinates to participate, listen, etc.


--- For example, if it is OK for an employee to put sports posters on his wall, leadership 
cannot prohibit an employee from putting a picture of the Ten Commandments 
or a religious figure on his/her cubicle wall


---- Note: placement of objects (as opposed to where religious discussions take 
place) can be the critical determining factor. For example, a Ten Command-
ments poster conspicuously posted over the main entrance, adjacent to the 
commander’s office door, or behind the commander’s desk for all to see, sends 
a strong message of Air Force endorsement of religion and particular religious 
beliefs not conveyed by the same poster on a SrA’s cubicle wall.


--- Similarly, “evangelizing” (sharing one’s faith) and “proselytizing” (inducing some-
one to convert to one’s faith or cause) are free exercises of religion, and cannot 
be singled out for special restrictions not applicable to non-religious speech. For 
example, just as it is not wrong to share one’s passion for sports there is nothing 
wrong with an Airman sharing his/her faith or inviting another co-worker to 
attend his/her place of worship. The active, interpersonal nature of evangelizing 
or proselytizing, however, makes it more likely (than display of religious items) to 
affect mission accomplishment and good order and discipline.


eMerGinG area: web loGS (“bloGS” & oTher eleCTroniC Media)
- AFI 35-113, para 15, Chapter 15 encourages Air Force members to use these new media 


and contains some guidelines 


- Military people have a right to use these sites for religious expression even if their identity 
as Air Force members is explicitly stated or can be easily determined


-- Test as to whether the religious expression and/or military identity can/should be 
restricted must flow from something more than just status, e.g., 


--- Express or inferential language suggesting Air Force endorsement of the expression 
and/or of religion


---- Could involve JER issues, e.g., indications of federal support of non-federal 
entities


-- Stronger, more prominent disclaimer than the minimums suggested/required by AFIs 
can head off potential problems for the poster and the Air Force, and better inform 
the public
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aCCoMModaTion oF reliGioUS PraCTiCeS


- DOD policy provides that commanders should approve requests for religious accommoda-
tion when approval will not have an adverse impact on military readiness, unit cohesion, 
standards, or discipline. For guidance on handling religious accommodation requests regard-
ing conscientious objectors, dress and personal appearance, or immunizations, refer to the 
AFIs specifically covering these areas. For all other religious accommodation requests, follow 
the guidance in DODI 1300.17. You may also want to review the guidance provided in 
the Revised Interim Guidelines Concerning Free Exercise of Religion in the Air Force issued by 
SecAF on 9 February 2006. 


- The Religious Freedom Restoration Act (RFRA): Government cannot (1) substantially 
burden an (2) Airman’s exercise of religion unless (3) the burden is the least restrictive 
means of (4) furthering a compelling governmental interest. 


-- Each of the four emphasized items is deceptively complex and situation-dependent and 
virtually screams for the advice of your chaplain and SJA each time a potential RFRA 
issue arises. (You would be well-advised to keep a copy of DODI 1300.17 among your 
desk references.)


-- Two-part threshold issue: Whether there is a “substantial burden” on an “exercise of 
religion” 


--- Note: Not every passing action that tangentially involves religion constitutes an 
“exercise of religion”


--- If the threshold is met, then you have to do the additional two-part analysis, i.e., 
articulate whether a compelling government interest is being furthered and whether 
the action under contemplation is the least restrictive means of doing it. 


- 10 U.S.C. § 774: This statute allows wear of religious apparel in uniform unless, as deter-
mined pursuant to regulation, the apparel would interfere with performance of duty or is 
not neat and conservative


- The Revised Interim Guidelines Concerning Free Exercise of Religion in the Air Force highlights 
that commanders should ensure requests for religious accomodation are welcomed. The Air 
Force should accommodate the free exercise of religion and other personal beliefs except as 
must be limited by compelling military necessity (with any limitations being imposed in 
the least restrictive manner feasible).


-- The military necessity must be real and not hypothetical


-- Factors to consider in deciding whether to accommodate religious practices include
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--- The importance of the military requirement in terms of mission accomplishment, 
military readiness, unit cohesion, standards, and discipline


--- The religious importance of the accommodation to the requester


--- The cumulative impact of repeated accommodations of a similar nature


--- Alternative means available to meet the requested accommodation; and


--- Previous treatment of the same or similar requests, including requests made for 
other than religious reasons


-- Encourages commanders to anticipate certain predictable kinds of accommodation 
rather than wait for a request, e.g., religious dietary restrictions 


- Accommodation: Uniforms - Religious Apparel and Items


-- Religious apparel is defined as articles of clothing worn as part of the doctrinal or tra-
ditional observance of the religious faith practiced by the member. Hair and grooming 
practices required or observed by religious groups are not included within the meaning 
of religious apparel. 


-- Religious apparel covered by both 10 U.S.C. § 774 (allowed unless it interferes with 
performance of duty or is not neat and conservative) and RFRA (prohibition must be 
least restrictive means of furthering a compelling governmental interest)


-- AFI 36-2903, para 9.12 addresses religious accommodation and religious apparel 
waivers 


--- Installation commanders have discretion to limit approval for indoor wear to spe-
cific areas only (e.g., immediate workplace) depending on facts and circumstances 
of individual cases


-- Commanders should consider the following non-exclusive factors when deciding on 
a uniform accommodation request: Team identity, unit cohesion, morale, good order, 
discipline, symbolic impact on public perception of the military, safety, and others.


-- Though not currently addressed by AFI 36-2903, Commanders should be able to ar-
ticulate, as required by RFRA and DODI 1300.17 what governmental interest is served 
by a rule or denial of request for accommodation, why that interest is compelling, and 
how it is the least restrictive means of furthering that compelling governmental interest
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REfERENCEs:
10 U.S.C. § 774, Religious Apparel: Wearing While in Uniform
42 U.S.C. § 2000bb et seq., “Religious Freedom Restoration Act” (applicable to DOD per DOD/


GC even though not mentioned in DODD 1300.17)
DODI 1300.17, Accommodation of Religious Practices Within the Military Services  


(10 February 2009)
AFI 35-113, Internal Information, para. 15 (11 March 2010)
AFI 36-2706, Equal Opportunity Program Military and Civilian (5 October 2010), Incorporating 


Change 1 (5 October 2011)
AFI 36-2903, Dress and Personal Appearance of Air Force Personnel (18 July 2011)
AFI 36-3204, Procedures for Applying as a Conscientious Objector (15 July 1994)
AFJI 48-110, Immunizations and Chemoprophylaxis (29 September 2006)
Guidelines on Religious Exercise and Religious Expression in the Federal Workplace, The White 


House (1997) (not applicable to military personnel but useful as a general reference)
David Fitzkee and Linell Letendre, Religion in the Military: Navigating the Channel Between 


Religion Clauses, 59 A.F.L. Rev. 1 (2007)
Michael Benjamin, Justice, Justice Shall You Pursue: Legal Analysis of Religion Issues In The Army, 


Army Law., November, 1998, at 1
Paula Grant, The Need for (More) New Guidance Regarding Religious Expression in the Air Force, 


Attitudes Aren’t Free 39 (James E. Parco and David Levy, eds. 2010)
Revised Interim Guidelines Concerning Free Exercise of Religion in the Air Force 


(February 2006)
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CiTizenShiP For MiliTary MeMberS


Members and certain veterans of the U.S. military may be eligible for naturalization through 
their military service under Section 328 or 329 of the Immigration and Nationality Act (INA). 
The INA allows for posthumous naturalization under section 329A.


naTUralizaTion ThroUGh PeaCeTiMe ServiCe


- A member who has severed honorably in the U.S. armed forces at any time may be eligible 
to apply for naturalization under Section 328 of the INA 


- In general, an applicant for naturalization under Section 328 of the INA must:


-- Be age 18 or older


-- Have served honorably in the U.S. armed forces for at least one year and, if separated 
from the U.S. armed forces, have been separated honorably 


-- Be a permanent resident at the time of examination on the naturalization application


-- Be able to read, write and speak basic English


-- Demonstrate knowledge of U.S. history and government (Civics)


-- Have been a person of good moral character during all relevant periods under the law


-- Have an attachment to the principles of the U.S. Constitution and be well disposed 
to the good order and happiness of the U.S. during all relevant periods under the law


-- Have continuously resided in the United States for at least five years and have been 
physically present in the United States for at least 30 months out of the five years 
immediately preceding the date of filing the application, UNLESS the applicant 
has filed an application while still in the service or within 6 months of separation.  
In the latter case, the applicant is not required to meet these residence and physical 
presence requirements.


naTUralizaTion ThroUGh warTiMe ServiCe


- Generally, members of the U.S. armed forces who serve honorably for any period of time 
(even one day) during specifically designated periods of hostilities are eligible for naturaliza-
tion under Section 329 of the INA







CHAPTER SIX      Personnel Issues for the Commander—Generally      255


- In general, an applicant for naturalization under INA Section 329 must: 


-- Have served honorably in active-duty status, or as a member of the Selected Reserve 
of the Ready Reserve, for any amount of time during a designated period of hostilities 
and, if separated from the U.S. armed forces, have been separated honorably


-- Have been lawfully admitted as a permanent resident at any time after enlistment or 
induction, OR have been physically present in the United States or certain territories at 
the time of enlistment or induction (regardless of whether the applicant was admitted 
as a permanent resident)


-- Be able to read, write, and speak basic English


-- Demonstrate knowledge of U.S. history and government (Civics)


-- Have been a person of good moral character during all relevant periods under the law


-- Have an attachment to the principles of the U.S. Constitution and be well disposed 
to the good order and happiness of the U.S. during all relevant periods under the law


- There is no minimum age requirement for an applicant under this section. The designated 
periods of hostilities are:


-- April 6, 1917 to November 11, 1918


-- September 1, 1939 to December 31, 1946


-- June 25, 1950 to July 1, 1955


-- February 28, 1961 to October 15, 1978


-- August 2, 1990 to April 11, 1991


-- September 11, 2001 until the present


- The current designated period of hostilities starting on September 11, 2001, will terminate 
when the President issues an Executive Order terminating the period
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PoSThUMoUS CiTizenShiP For MiliTary MeMberS


- Members who served honorably in the U.S. armed forces and who died as a result of injury 
or disease incurred while serving in an active duty status during specified periods of military 
hostilities, as listed above, may be eligible for posthumous citizenship under section 329A 
of the INA


- Form N-644, Application for Posthumous Citizenship, must be filed on behalf of the 
deceased service member within two years of his/her death.  If approved, a Certificate of 
Citizenship will be issued in the name of the deceased veteran establishing posthumously 
that he or she was a U.S. citizen on the date of his/her death.


aPPliCaTion ProCeSSinG


- Service members must apply for naturalization through the U.S. Citizenship and Immigra-
tion Services (USCIS). Service members are not charged filing or biometrics fees associated 
with the naturalization process. 


- Every military installation should have a designated point-of-contact (POC) to assist 
members with the Naturalization Application (Form N-400) and certify the Request for 
Certification of Military or Naval Service (Form N-426)


- Once the packet is complete, it should be sent to the specialized military naturalization 
unit at the USCIS Nebraska Service Center for expedited processing


REfERENCEs:
Immigration and Nationality Act (INA), Sections 328-329
www.uscis.gov/military
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hUManiTarian reaSSiGnMenTS/deFerMenTS


When Air Force members incur substantial and continuing personal or family problems that 
can be relieved by reassigning them to a particular geographical area or allowing them to stay 
in a current assignment instead of being moved, the member may apply for a humanitarian 
reassignment or deferment under the provisions of AFI 36-2110. This instruction applies to 
both officer and enlisted members.


General PoliCieS


- A move may not be made at government expense when it is based solely on humanitar-
ian reasons


- If the problem can be solved by the member taking ordinary or emergency leave, humanitar-
ian deferment or reassignment will ordinarily not be granted


- Requests will normally be disapproved when it is likely the problem will exist for an in-
definite period of time


- When the commander learns of a member with personal hardships who may be interested 
in applying for a humanitarian reassignment or deferment, he or she should first direct the 
member to AFI 36-2110. Following that, the member receives additional counseling from 
the local MPF assignments section, which will provide the member with the information 
needed to submit a formal application.


- Requests are submitted through the AFPC Contact Center via vMPF with supporting docu-
mentation. The burden is on the applicant to provide sufficient justification for the request.


- HQ AFPC/DPAPPH is the approval/denial authority


eliGibiliTy


- To be eligible for a humanitarian action, several conditions must be met, including:


-- A valid vacancy must exist at the new duty station and member must meet service 
retainability requirements for PCS


-- The problem must be more severe than those normally encountered by comparable 
Air Force members


-- The member’s presence is absolutely essential to alleviate the problem


-- The problem can be resolved within a reasonable period of time (normally 12 months)
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CirCUMSTanCeS


- While not inclusive, requests substantiating problems arising from any of the following 
circumstances usually warrant approval:


-- Recent death (within 12 months) of member’s spouse or child or stepchild under age 
18, including miscarriage of 20 or more weeks gestation


-- Serious financial problems not the result of overextension of personal military income 
that cannot be resolved by leave, correspondence, power of attorney, or other person 
or means


-- Terminal illness of family member when death is imminent within two years


-- State law requires presence to complete adoption procedures


-- Successful establishment or operation of an effective family advocacy program


-- Spouse abandons dependents while the service member is serving an unaccompanied 
overseas tour


-- Sexual abuse or assault of a dependent when it would be detrimental to stay in the area 
where the incident occurred


REfERENCE:
AFI 36-2110, Assignments (22 September 2009), Incorporating Change 1 (1 October 2011)







CHAPTER SEVEN      Personnel Issues for the Commander—Military Members      261


The air ForCe UrinalySiS ProGraM


The purpose of the Air Force urinalysis program is to assist commanders in ensuring their 
troops are mission ready by deterring Air Force members from using illegal drugs and other 
illicit substances.


obJeCTiveS 
- Identifying individuals who use and abuse illegal drugs and other illicit substances


- Providing a basis for action, adverse or otherwise, against a member based on a positive 
test result


ProCedUreS


- Close command coordination with legal, law enforcement, and other agencies is required 
for an effective urinalysis program


-- Carefully controlled and standardized collection, storage, and shipment procedures, 
supported by a legally defensible chain of custody, are required by directive and instruc-
tion to ensure the integrity of the program


-- By failing to follow proper procedures, use of urinalysis test results in Uniform Code 
of Military Justice (UCMJ) or administrative actions may be limited or, in some 
cases, prohibited


air ForCe drUG TeSTinG laboraTory (aFdTl) 
- With the exception of urine samples tested for steroids and other nonstandard drugs of abuse, 


all Air Force member urine samples are tested at the Air Force Drug Testing Laboratory 
(AFDTL), Brooks City-Base, Texas. Testing for all drugs is coordinated through the AFDTL.


-- The AFDTL can test for the presence of cocaine, marijuana, amphetamine/metham-
phetamine, designer or analog amphetamines (to include MDMA [Ecstasy], MDA 
and MDEA), 6-MAM (heroin metabolite), PCP, LSD, opiates (codeine, morphine), 
and opioids (oxycodone, oxymorphone)


- The AFDTL uses a DOD prescribed combination of analytic techniques to determine 
whether or not samples are positive for various drugs


-- Each sample must undergo at least three tests before it may be considered positive: 
screen, rescreen, and confirmation


-- The screen and rescreen tests are conducted using immunoassay testing
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-- Gas chromatography/mass spectrometry (GC/MS) is used for all confirmation testing


-- The DOD prescribes a minimum level beyond which a test is reported as positive. 
Only samples that test positive above the DOD minimum level on every test are 
reported as positive. Samples not testing positive on any screen or on the confirmation 
test are discarded.


UrinalySiS TeSTinG 
- In addition to unit administered random drug testing, there are five common situations 


that may require urinalysis testing. Each of these has its own legal considerations for when 
it can be taken and how it can be used. These include consent, probable cause, commander-
directed, inspection, and medical care.


-- Consent


--- Prior to a probable cause or commander-directed urinalysis test, the member should 
first be asked if he or she will consent to a urinalysis test


--- When practicable, consent should be given in writing, utilizing the AF IMT 1364


--- You are not required to give Article 31, UCMJ, rights prior to asking for consent. 
However, evidence that a member was read these rights may be used to help 
demonstrate that consent was truly voluntary.


--- Always coordinate with the SJA prior to obtaining a urine sample through consent


--- Results may be used for UCMJ or administrative actions, including adverse char-
acterization of administrative discharges


-- Probable Cause


--- To have probable cause there must be a reasonable belief illegal drugs, or drug 
metabolites, will be present in the individual’s urine


--- Requires a search and seizure authorization from a military magistrate or a neutral 
and detached commander with authority over the person being searched to seize 
a urine specimen


--- Always coordinate with the SJA prior to obtaining a urine sample through a prob-
able cause search


--- Results may be used for UCMJ or administrative actions, including adverse char-
acterization of administrative discharges
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-- Commander-Directed


--- Appropriate where the member displays strange, bizarre, or unlawful behavior or 
where the commander suspects or has reason to believe drugs may be present, but 
probable cause does not exist


--- Drug rehabilitation testing is commander-directed


--- Results obtained through commander-directed testing can be used as a basis for 
administrative discharge action (honorable discharge only) or to support adminis-
trative actions such as letters of reprimand and promotion propriety actions


--- Commander-directed test results cannot be used to take UCMJ action, such as 
court-martial or Article 15; or to adversely characterize administrative discharges


-- Inspection


--- Urine specimens may be ordered and collected as part of an inspection under 
Military Rule of Evidence 313(b)


--- The primary purpose of an inspection is to determine and ensure the security, 
military fitness, or good order and discipline of the unit. This may include an 
inspection to determine whether the command is functioning properly, if proper 
standards of readiness are maintained, and if personnel are present, fit and ready 
for duty.


--- An entire unit or a part of the unit may be inspected, or you may participate in a 
base-wide random selection process. This is also known as a unit sweep.


--- Individual members may not be singled out for inspection


--- Do not use an inspection when you suspect a specific individual of drug abuse. 
Consult with the SJA.


--- Coordinate inspections with the installation drug demand reduction program 
manager. Do not announce the inspection in advance to those being inspected.


--- Inspection testing is the best deterrent presently available against drug abuse


--- Results may be used for UCMJ or administrative actions, including adverse char-
acterization of administrative discharges
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-- Medical Care


--- A urine specimen collected as part of a patient’s routine or emergency medical 
treatment, including routine physical examinations, may be subjected to urinalysis 
drug testing


--- Results may be used for UCMJ or administrative actions, including adverse char-
acterization of administrative discharges


PoSiTive reSUlTS


- Upon receipt of a report of a positive test, regardless of the category of test used, immediately 
contact the SJA


- Upon notification of a positive urinalysis test, AFOSI or SFS will schedule an interview 
with the member. DO NOT advise the member in advance of the interview or of the 
positive test result.


aCTionS aUThorized by PoSiTive drUG TeST reSUlTS


AFI 44-120, Table 1 


Basis for Test
UCMJ 


use
Affects Discharge 
Characterization


Administrative 
Actions (See Note 1)


Inspection – Military Rule of Evidence 
(Mil. R. Evid.) 313 (See Note 2)


Yes Yes Yes


Voluntary Consent – Mil. R. Evid. 
314(e)


Yes Yes Yes


Probable Cause – Mil. R. Evid. 315, 316 
(See Note 3)


Yes Yes Yes


Commander Directed
(See Note 4)


No No Yes


Self Identification, Initial Testing  
(See Note 5)


No No Yes


Valid Medical Purpose – Mil. R. Evid. 
312(f) (See Note 6)


Yes Yes Yes


NOTEs:
1. Administrative actions include, but are not limited to, letters of admonishment, counseling 
and reprimand, denial of re-enlistment, removal from PRP, removal from duties involving 
firearms, removal from flying status or sensitive duties, suspension of security clearance, and 
removal of restricted area badges. If there are any questions regarding actions authorized for 
positive drug test results, consult the local servicing staff judge advocate.
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2. Inspections under Mil. R. Evid. 313(b) include those under the installation’s random uri-
nalysis drug testing program and unit sweeps.


3. Probable cause tests are authorized searches and seizures ordered by a military magistrate or 
commander (See Mil. R. Evid. 315 and 316).


4. Absent probable cause, commander directed results may not be used for disciplinary action 
under the UCMJ or to characterize service under administrative separation. Exception: Com-
mander directed results may be offered for impeachment purposes or in rebuttal when a member 
first introduces evidence to infer or support a claim of non use of drugs.


5. Members may not be disciplined under the UCMJ when they legitimately self-identify for 
drug abuse and enter the Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Pro-
gram. In the interests of safety and security, commanders may initiate non-adverse administrative 
actions such as removal from flying status or, PRP, or terminating restricted area badges, etc. 
Urinalysis tests of individuals following entry into the ADAPT Program are for valid medical 
purposes. Individuals in the ADAPT Program may also be disciplined under the UCMJ when 
independent evidence of drug use is obtained.


6. Specimens from an exam for a valid medical purpose may be used for any lawful purpose.


REfERENCEs:
Mil. R. Evid. 312-16 (2008)
DOD Directive 1010.1, Military Personnel Drug Abuse Testing Program (9 December 1994), 


Incorporating Change 1 (11 January 1999)
DOD Instruction 1010.16, Technical Procedures for the Military Personnel Drug Abuse Testing 


Program (9 December 1994)
AFI 44-120, Military Drug Demand Reduction Program (3 January 2011)
AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program  


(11 April 2011)
AF Form, Consent for Search and Seizure (1 September 2001)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (19 October 2011)
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UrinalySiS CheCKliST For UniT CoMManderS


Note: This checklist is intended to alert commanders to important urinalysis inspection 
issues. It is not a complete checklist, nor is it intended to replace or supersede any local or 
higher headquarters checklist(s) or guidance pertaining to urinalysis inspections.


Generally


- Do you brief the consequences of drug abuse at commander’s calls? Do you consult the 
SJA before you do so? Do you invite a judge advocate to speak?


- Do you ensure that all military members, regardless of rank or status, are subject to inspec-
tion testing?


- Do you restrict knowledge of unit or random inspections only to those individuals with a 
“need-to-know”?


PerSonnel


- Are tests coordinated with the drug demand reduction program manager (DDRPM)?


- Do you coordinate all inspections and searches (i.e., unit sweeps, consent, probable cause, 
and commander-directed testing) with the SJA?


- Have you chosen credible people to serve as urinalysis observers in the program in ac-
cordance with AFI 44-120?


-- Have you reviewed the personnel information files (PIFs) of the observers and de-
termined they have no UIF, history of conviction by prior courts-martial or civilian 
court, Article 15s, LORs, or similar administrative action for misconduct involving 
dishonesty, fraud, or drug abuse?


-- Have you ensured no observer has any pending action, either UCMJ or administrative?


-- Do all observers have more than six months remaining time in service until either 
separation or retirement from active duty?


-- Have you ensured that observers have no medical profile that could prevent them from 
performing observer duties?


-- Are all observers commissioned officers or enlisted members in the grade of senior air-
man (SrA) or above? If SrA are selected, have you obtained the concurrence of the SJA?
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-- Are there enough observers, both male and female, to accommodate the number of 
individuals being tested? Have arrangements been made for additional observers to 
meet unexpected requirements?


-- Have you ensured that no observer is assigned to work in any legal office?


- Have you appointed credible trusted agents to notify individuals for testing?


-- Have you reviewed the PIFs of the trusted agents and determined they have no UIF, 
history of conviction by prior courts-martial or civilian court, Article 15s, LORs, or 
similar administrative action for misconduct involving dishonesty, fraud or drug abuse?


-- Have you ensured the no trusted agent has any pending action, either UCMJ or 
administrative?


noTiFiCaTionS


- Do you personally sign the written order to each member directing each inspection?


-- If not, are you personally aware of the identity of each member who has been randomly 
selected before a pre-signed letter (by you) is issued to the member by the Trusted Agent?


- Do you notify members no sooner than two hours prior to collection time?


-- Do you require each member to properly acknowledge (date, time and member sig-
nature), in writing, receipt of the order?


-- If a member refuses to acknowledge receipt of the order, does the person serving the 
order document the member’s refusal?


- Do you ensure copies of such orders are maintained within the unit?


- Do you ensure that all members selected for testing report to the collection site within the 
designated collection time on the written order?


- Do you make sure shift workers or personnel on scheduled “days off” report for testing on 
their next duty day?
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oTher ConSideraTionS


- Do you make sure members who are unavailable for testing due to leave, pass, TDY, 
quarters, flying status, crew-rest, missile duty, or non-duty status are tested upon return 
of the member to duty? Do you coordinate this with the DDRPM?


- Do you seek advice and assistance from the SJA regarding members who fail or refuse to 
provide a sample?


- Do you immediately contact the SJA for advice and assistance regarding all positive  
test results?
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FraTernizaTion and UnProFeSSional relaTionShiPS


overview


- AFI 36-2909, Professional and Unprofessional Relationships, sets out a detailed discussion of 
Air Force policy concerning fraternization and unprofessional relationships


- Professional relationships are essential to the effective operation of all organizations. The 
nature of the military mission requires absolute confidence in command and an unhesitating 
adherence to orders that may result in inconvenience, hardships, or, at time, injury or death.


- Personal relationships become matters of official concern when they adversely affect or have 
the reasonable potential to adversely affect the Air Force by eroding morale, good order, 
discipline, respect for authority, unit cohesion, or mission accomplishment


UnProFeSSional relaTionShiPS


- Unprofessional relationships, whether pursued on or off-duty, are those relationships that 
detract from the authority of superiors or result in, or reasonably create the appearance of, 
favoritism, misuse of office or position, or the abandonment of organizational goals for 
personal interests


- Unprofessional relationships can exist between officers, between enlisted members, between 
officers and enlisted members, and between military personnel and civilian employees or 
contractor personnel


- Certain kinds of personal relationships present a high risk of becoming unprofessional


-- Familiar relationships in which one member exercises supervisory or command authority


-- Shared living accommodations, vacations, transportation, or off-duty interests on a 
frequent or recurring basis in the absence of any official purpose or organizational benefit


- Tailored rules for unprofessional relationships exist in the recruiting, training, and educa-
tion environments


FraTernizaTion


- Fraternization is an aggravated form of unprofessional relationship. It is a personal relation-
ship between an officer and an enlisted member which violates the customary bounds of 
acceptable behavior in the Air Force and prejudices good order and discipline, discredits 
the armed services, or operates to the personal disgrace or dishonor of the officer involved.
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- The following officer conduct is specifically prohibited by AFI 36-2909, and may be pros-
ecuted under Article 92, UCMJ, Article 133, UCMJ, and/or Article 134, UCMJ, with 
reasonable accommodation of married members or members related by blood or marriage:


-- Officers will not gamble with enlisted members


-- Officers will not lend money to, borrow money from, or otherwise become indebted 
to enlisted members


--- An exception exists for infrequent, non-interest-bearing loans of small amounts to 
meet exigent circumstances (e.g., an individual who forgets his/her wallet or purse 
and can’t pay for lunch at a unit function)


-- Officers will not engage in sexual relations with or date enlisted members. In dealing 
with officer/enlisted marriages, the evidence should be assessed. When evidence of 
fraternization exists, the fact that an officer and enlisted member subsequently marry 
does not preclude appropriate command action based on the prior fraternization.


-- Officers will not share living accommodations with enlisted members


-- Officers will not engage, on a personal basis, in business enterprises with enlisted 
members, or solicit or make solicited sales to enlisted members, except as permitted 
by the Joint Ethics Regulation


CoMMand and SUPerviSory reSPonSibiliTieS


- A commander or supervisor must take corrective action if a relationship is prohibited by 
AFI 36-2909 or is causing a degradation of morale, good order, discipline, or unit cohesion. 
Failure to take corrective action may lead to punishment of the commander or supervisor.


-- Action should normally be the least severe necessary to terminate the unprofessional 
aspects of the relationship


-- Counseling is often an effective first step in curtailing unprofessional relationships. 
However, the full spectrum of administrative actions should be considered. More seri-
ous cases may warrant nonjudicial punishment. Referral of charges to a court-martial 
is only appropriate in aggravated cases.


-- An order to cease the relationship, or the offensive portion of the relationship, can and 
should be given. Any order should be in writing, if possible.


-- Officers or enlisted members who violate orders are subject to UCMJ action
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REfERENCEs:
UCMJ arts. 92, 133, and 134
AFI 36-2909, Professional and Unprofessional Relationships (1 May 1999)
AETCI 36-2909, Professional and Unprofessional Relationships (2 March 2007), Certified Current 


(26 September 2011)
AFI 36-2909 USAFASUP, Professional and Unprofessional Relationships (17 November 2011)
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hazinG


Department of Defense policy recognizing the potential adverse effects hazing can have on 
morale, operational readiness, and mission accomplishment. Hazing is prohibited and should 
never be tolerated.


deFiniTion


- Hazing is defined as any conduct whereby a military member without proper authority 
causes another military member, regardless of service or rank, to suffer or be exposed to any 
activity which is cruel, abusive, humiliating, oppressive, demeaning, or harmful


-- Physical contact is not necessary—verbal or psychological abuse will suffice


-- Soliciting or encouraging another to engage in such activity is also considered hazing


-- Hazing is typically associated with “rites of passage” or initiations


- Some examples include hitting or striking, tattooing, branding, shaving, “blood pinning,” 
and forcing alcohol consumption


- Hazing does not include authorized training of any sort, administrative corrective measures, 
or additional military instruction


- Actual or implied consent to hazing does not eliminate the perpetrator’s culpability


CoMMand aCTion


- Commanders and senior NCOs must promptly and thoroughly investigate all allegations 
of hazing and take appropriate action if hazing is substantiated


- A commander’s options begin with counseling and reprimands and extend to court-martial 
for serious cases that involve assault, aggravated assault, maltreatment of subordinates, etc.


- Commanders must evaluate all activities that appear to be an initiation or “rite of passage” 
to ensure that the dignity and respect of all members is maintained


PUniTive reGUlaTionS and The UCMJ
- Although the Secretary of Defense has authorized all services to incorporate this policy into 


a punitive regulation, the Air Force does not have such a regulation and there are no plans to 
incorporate the policy into such a regulation; however, the Air Force may pursue disciplinary 
action under the UCMJ for dereliction of duty or for the underlying misconduct, such as 
assault, battery, maltreatment of subordinates, etc.
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REfERENCEs:
Memorandum, The Secretary of Defense, Hazing (28 August 1997)
Memorandum, The Chief of Staff of the Air Force, Air Force Policy on Hazing (30 October 1997)
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PerSonal banKrUPTCy


- Air Force members are required to meet financial obligations in a timely manner. However, 
the Air Force maintains a policy of strict neutrality with respect to bankruptcy.


-- Filing for bankruptcy protection is a statutory right of all citizens and does not provide 
a basis for adverse action


-- However, underlying misconduct associated with the circumstances leading to bank-
ruptcy may be a proper basis for discipline


- The base legal office assists in the following two ways:


-- Legal assistance attorneys assist Air Force members and eligible beneficiaries with advice 
regarding personal bankruptcy


-- Legal office staff advises commanders whether disciplinary action is appropriate in a 
particular case. The staff judge advocate will resolve any potential conflicts of interest.


- As with any question of financial responsibility, the commander must balance the personal 
interests and well-being of the individual against the needs of good order and discipline. 
Bankruptcy is one way of dealing with financial problems responsibly. Unfortunately, it is 
often accompanied by actionable financial irresponsibility.


REfERENCEs:
11 U.S.C. § 525, Protection Against Discriminatory Treatment
UCMJ art. 123a
UCMJ art. 134
AFI 36-2906, Personal Financial Responsibility (1 January 1998)
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FinanCial reSPonSibiliTy


Air Force personnel are expected to satisfy their financial obligations in a proper and timely 
manner. Failure to do so can result in administrative or disciplinary action and/or the debt being 
paid involuntarily via official Air Force channels.


CoMMander’S reSPonSibliTieS


- In all cases involving allegations of financial irresponsibility, the commander is responsible 
for the following:


-- Reviewing and assessing the basis of the complainant’s allegation


-- Providing a copy of any pertinent “fact sheet,” (AFI attachment) to the parties


-- Monitoring the processing of a complaint, attempting to respond within 15 days


-- Advising the military member and the complainant that the Air Force has no authority 
to arbitrate disputed cases of nonsupport or personal indebtedness


-- Ensuring information on contemplated or completed action is not disclosed to 
third parties


-- Referring members with demonstrated financial irresponsibility to the appropriate 
base agency for assistance, normally through the Airmen and Family Readiness Center


-- Considering whether an administrative or a disciplinary action is appropriate


-- Coordinating the action with the appropriate base agencies (SJA, MPF, IG, etc.)


-- Responding to inquiries from HQ AFPC High Level Inquiries Division (MSH)


FinanCial SUPPorT To dePendanTS 
- Members are expected to provide adequate financial support to their dependants


-- The amount of support should be based on the family and the member’s ability to pay


-- Support may be “in kind,” such as paying mortgage, car payments, or joint debts


-- Members may not receive BAH at the “with dependent” rate if they do not provide 
financial support to their spouse or children


-- Commanders cannot force a member to provide support or act as intermediaries







276      The Military Commander and the Law


-- The Air Force can terminate allowances and recoup “with dependant” rate allowances 
for those periods of nonsupport of dependants


-- Falsifying support documentation can result in disciplinary or administrative action


PerSonal debTS To Federal aGenCieS 
- Personal debts to the Air Force, federal agencies, or nonappropriated fund activities (includ-


ing the BX, enlisted club, MWR, etc.) may be involuntarily deducted from a member’s pay


Child SUPPorT and aliMony PayMenTS 
- State courts with jurisdiction over dependent children or a state agency with the proper 


authority can order child support payments


-- Complainant obtains the garnishment order from a state court over the military mem-
ber and serves it on the Defense Finance and Accounting Service (DFAS)


-- DFAS notifies the military member of the garnishment order


-- Military member may provide DFAS with additional information concerning their 
cases or status of arrearages


-- Air Force has no authority to dispute an order and, if it appears valid, normally must 
honor it


-- Alimony payments can also be satisfied through a garnishment order


- Child support can additionally be secured through a statutory allotment


-- Statutory allotments are initiated by a complainant or a state agency/attorney, who can 
establish a support obligation and arrearages greater or equal to two months


-- DFAS is responsible for notifying the commander or the military member


-- The commander should ensure the military member has access to legal assistance at 
the base legal office


-- Allotment goes into effect 30 days after the notice was sent to the military member


-- DFAS can decline to act if the member can demonstrate the request is inaccurate
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Third ParTy alloTMenTS


- A third party can secure an involuntary allotment from a military member to satisfy a final 
judgment from a court with jurisdiction over the parties


-- DFAS notifies the commander, who provides a copy of the package to the member


-- The commander apprises the member on his/her rights and obligations, including the 
right to speak with an attorney


-- The military member is provided 90 days to respond, which can be extended by the 
commander for good cause (normally not to exceed 30 days)


-- If the military member consents to the allotment, the commander returns the com-
pleted forms to DFAS


-- If the allotment is contested, the member must fully explain and support the reasons 
contesting the allotment


-- In some cases a member may assert that military exigencies prevented them from 
adequately responding during the legal proceeding


--- The commander makes this determination and the decision is binding on DFAS


--- Before making this decision, the commander should contact the legal office


-- If the member contests the allotment on any basis other than military exigencies, DFAS 
will review the case and make a final decision


REfERENCEs:
50 U.S.C. App. §§ 501-597b, Servicemembers Civil Relief Act
DODI 1344.09, Indebtedness of Military Personnel (8 December 2008)
AFI 36-2906, Personal Financial Responsibility (1 January 1998)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (19 October 2011)
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bad CheCKS


Every check, draft, or money order carries with it the promise of payment in full when presented. 
When a military member writes a check that fails to clear for payment, it may be necessary to 
take administrative or disciplinary action to correct the behavior.


- Consult with the legal office to determine if administrative or disciplinary action is 
appropriate


- Dishonored checks are evidence of personal indebtedness until redeemed


- If the incident is the first, or if it is relatively minor, counseling the member regarding Air 
Force policy and referral for professional counseling may be an appropriate first step to 
correct the behavior


-- Every base has programs in place that can help teach financial management to Air Force 
members experiencing difficulty in this area


-- Two such programs are the Personal Financial Management Program and the budget 
restructuring program (comptroller and/or Airman and Family Readiness Center)


- Repeated cases of dishonored checks, or a single instance involving a large amount of money, 
may be the basis for administrative action, such as letters of reprimand, UIF, control roster, 
administrative separation, and/or involuntary deductions by DFAS for personal indebted-
ness to the federal government


- Writing bad checks can also qualify as criminal conduct under some circumstances. Criminal 
conduct prohibited by Articles 123a and 134, UCMJ, may be evident if the individual was:


-- Procuring or making payment by check with intent to defraud


-- Dishonorably failing to maintain sufficient funds to cover checks


-- Making or delivering a check knowing that sufficient funds did not exist


-- Evidence of knowledge and intent can be shown by proof of notice of a dishonored 
check and failure to make payment within 5 days after such notice


REfERENCE:
UCMJ arts. 123a, 134
AFI 36-2906, Personal Financial Responsibility (1 January 1998)
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Child abUSe, Child neGleCT, and SPoUSal abUSe


It is Air Force policy to prevent or minimize the impact of child abuse, child neglect, and spousal 
abuse and their associated problems. To further this policy, the Air Force attempts to identify 
abuse and neglect, document such cases, assess the situation, and assist the family. Commanders 
should take administrative or judicial action in appropriate cases.


The family advocacy program (FAP) is responsible for implementing this policy. The FAP 
enhances Air Force readiness by promoting family and community health and resilience. The 
FAP consists of prevention services, maltreatment intervention, and research and evaluation.


rePorTinG MalTreaTMenT


- Notice of suspected abuse cases come from many sources: security forces blotter, command-
ers, co-workers, medical care providers, childcare providers, and anonymous calls


- All Air Force personnel, military or civilian, have a duty to report all incidents of suspected 
family maltreatment to FAP. The identity of the person making the notification is kept 
confidential and is not released to the family allegedly involved.


- Report suspected cases to the family advocacy officer (FAO), who will notify AFOSI. AFOSI 
is responsible for investigating all but minor incidents of maltreatment.


-- AFOSI accesses the Defense Clearance Investigations Index (DCII), which serves as a 
register of substantiated and suspected cases of abuse


-- AFOSI investigation preserves command prerogatives to take appropriate administra-
tive or judicial actions


- Adult victims of domestic abuse have two reporting options:


-- Unrestricted Reporting: Allows the victim to report an incident using the chain of 
command, law enforcement or AFOSI, and family advocacy for clinical intervention. 
Victims who choose to pursue an official command or criminal investigation of an 
incident should use these reporting channels.


-- Restricted Reporting: Allows the victim, who is eligible to receive military medical care, 
the option of reporting an incident of domestic abuse to specified individuals for the 
purpose of receiving medical care and other services without initiating the investigative 
process or notification to the victim’s or alleged offender’s commander
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The FaMily advoCaCy CoMMiTTee (FaC)
- The ultimate responsibility to implement the FAP rests with the installation commander. 


The medical treatment facility (MTF) commander, is responsible for each of the three FAP 
components, and chairs the FAC.


- Members of the FAC normally include: installation commander (or designee), MTF com-
mander, FAO, family advocacy outreach manager, Airmen and family readiness director, 
staff judge advocate (or designee), chief of security forces, AFOSI detachment commander, 
chaplain, command chief master sergeant, Department of Defense Education Activity 
(DODEA) representative, and representatives of local child protection agencies (optional)


- The FAO is the action officer for the FAP. The FAO coordinates the Central Registry Board 
(CRB) and chairs the clinical case staffing (CCS), Outreach Management Prevention Coun-
cil (OPMC), child sexual maltreatment response team (CSMRT), high risk for violence 
response team (HRVRT), and the new parent support program (NPSP) case-staffing


The CenTral reGiSTry board (Crb)
- The CRB is a multidisciplinary team that makes administrative determinations for suspected 


family maltreatment. The CSS team manages clinical and safety issues.


- CRB meets at the call of the FAO, but at least monthly. Membership is determined by the 
FAC, but should include: AFOSI, JA, SFS, FAO, and other relevant agencies.


- Duties of the CRB include:


-- Make incident status determinations (ISD) on each allegation of maltreatment within 
60 days of referral


-- Ensure involved adult family members receive notification of CRB ISDs


-- Ensure both the adult victim and adult offender are notified of the ISD


-- CRB discussions are confidential


- The unit commander of any member whose case will be discussed at the CRB should attend 
the CRB meeting
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Child SexUal MalTreaTMenT reSPonSe TeaM


- Membership includes the FAO, AFOSI representative, legal office representative, and other 
members appointed by the unit commander and approved by the FAC


- Goal of the team is to minimize the trauma to the victim and family and ensure no one 
individual agency makes decisions regarding these incidents independent of the concerns 
of other involved agencies


- The team coordinates a course of action by determining how organizations will proceed 
in making notifications, conducting interviews, scheduling exams, arranging for safety of 
family members, and conducting psycho-social assessments


hiGh riSK For violenCe reSPonSe TeaM


- Members include the FAO, FAP clinician working with the family, sponsor’s squadron 
commander, SJA, security forces representative, mental health clinic provider, AFOSI, 
victim advocate, and other agencies as appropriate


- Team is activated when there is a threat of immediate and serious harm to family members 
or FAP staff. Team addresses safety issues, risk factors, and develops and implements a 
management and tracking mechanism for high-risk individuals.


Child neGleCT and abandonMenT


- Most Air Force installations will have several cases each year of alleged child abuse or neglect 
through parental abandonment (i.e., leaving children alone in military family housing 
without adult supervision)


- Some installations have addressed this issue by having the FAC draft guidelines to assist 
parents in assessing whether a child is mature enough to be left unattended


- The FAC only proposes guidelines. Situations must be evaluated individually.


REfERENCEs:
AFPD 40-3, Family Advocacy Program (10 March 2005)
AFI 40-301, Family Advocacy (30 November 2009)
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adoPTion reiMbUrSeMenT


The Defense Authorization Act of 1993 authorizes a military member (including Coast Guard 
personnel) to be reimbursed for certain adoption expenses up to $2,000 per adoption with a 
maximum of $5,000 in any calendar year.


reQUireMenTS and ProCedUreS


- Members should contact their local military personnel flight (MPF), customer service section, 
for guidance and copies of the application forms (DD Form 2675). Once the application is 
assembled, MPF forwards the package to DFAS for review, decision, and payment.


- At the time of application, the member must be on active duty and have served at least 180 
consecutive days of active duty. In addition, the following criteria must be met:


-- The adoption must be final


-- The application must be filed no later than one year after the adoption


-- The member must be on active duty when the adoption becomes final and the applica-
tion must be filed before the member is discharged


- The Act limits reimbursement to “qualifying” adoption expenses incurred by active duty 
military members


-- A “qualifying” adoption includes an adoption by either married couples or a single 
person, of a child (under 18 years of age and not the biological offspring of the mem-
ber), through a U.S. or an inter-country adoption; and, an adoption of a child with 
special needs (as defined by 42 U.S.C. § 673(c)). Adoption of a stepchild by a military 
member finalized after 2 November 2007, also are qualifying adoptions.


-- The adoption must have been arranged through a state or local government agency 
or through a nonprofit, voluntary adoption agency, or other source authorized under 
state or local law


- The reimbursement is for “reasonable and necessary” adoption expenses, which include 
agency fees, placement fees, legal fees and court costs, certain medical expenses, and tempo-
rary foster care fees (when required by the adoption process). Travel costs are not reimbursed.
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CoMMander’S role


- The unit commander certifies a claim’s validity and sends it to the MPF


- The MPF is the primary coordinating entity. It is responsible for assisting the member in 
assembling expense receipts and providing additional information on the program as well 
as furnishing the necessary forms and the DFAS instructions.


- DFAS reviews completed claims packages, determines if the adoption and associated ex-
penses are eligible for reimbursement, and issues payment to the member. If the claim is 
denied, a letter stating such will be sent to the member. The claim documents will not be 
returned to the member.


Tax CrediT


- As of 2009, taxpayers are able to claim a tax credit of up to $12,150 per child for qualified 
expenses and exclude up to $12,150 from income for qualified expenses. However, both 
the credit and exclusion cannot be taken for the same expenses.


- The full tax credit is available for a taxpayer whose modified adjusted gross income (AGI) 
is less than $222,180, and meets other requirements


- Qualified adoption expenses consist of reasonable and necessary adoption fees, court costs, 
attorney fees, and other expenses which are directly related to the adoption of an eligible child


- The credit can be claimed even if the adoption is unsuccessful, except in the case of a 
foreign adoption. Expenses connected with a foreign adoption only qualify if the child is 
actually adopted.


REfERENCEs:
10 U.S.C. § 1052, Adoption Expenses: Reimbursement
DODI 1341.09, DOD Adoption Reimbursement Policy (3 November 2007), Incorporating 


Change 1 (23 April 2009)
DD Form 2675, Reimbursement Request for Adoption Expenses (September 2006)
DOD Financial Management Regulations, 7000.14-R, Vol 7A, Appendix A (May 2009)
IRS Form 8839, Qualified Adoption Expenses (2009)
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PaTerniTy ClaiMS


- If an individual claims an active duty member is the father of their child, the com-
mander should:


-- Counsel the member about the allegations, and


-- Advise the member about the entitlement to legal assistance on legal rights and 
obligations


--- If the member denies paternity, inform the claimant accordingly and advise them 
the Air Force does not have authority to adjudicate paternity claims


--- If the member acknowledges paternity, advise the member of financial support 
obligations. Also, refer the member to the MPF, Customer Service Element, for 
guidance about the child’s eligibility for an ID card and to the finance office for 
guidance about “with dependent” rates.


- If the member does not establish paternity by his own admission, paternity can be estab-
lished through a judicial order or a decree of paternity or child support order from a United 
States or foreign court of competent jurisdiction. If paternity is established, the commander 
should counsel the individual on his support obligations.


REfERENCEs:
DODD 1344.3, Paternity Claims and Adoption Proceedings Involving Members and Former 


Members of the Armed Forces (1 February 1978), Incorporating Change 1 (16 November 
1994), Certified Current (1 December 2003)


AFI 36-2906, Personal Financial Responsibility (1 January 1998)







CHAPTER SEVEN      Personnel Issues for the Commander—Military Members      285


Civilian JUry ServiCe by MiliTary MeMberS


- The commander determines whether the member should perform jury service pursuant 
to AFI 51-301. When an Air Force member on active duty receives a summons to state 
or local jury duty, the member should inform his/her immediate commander. Not every 
military member is exempt from jury service.


- For the purpose of jury service, “active duty” includes full-time duty in the active military 
service, full-time training duty, annual training duty, active duty for training, and attending 
a service school while on active military service


exeMPTion FroM JUry ServiCe


- Categorical Exemption: All general officers, commanders, operating forces (forces whose 
primary missions are participating in and supporting combat), personnel in training, and 
personnel stationed outside the U.S. are categorically exempt from serving on a state or 
local jury


- General Exemption (Not Categorical): For all other personnel, the commander determines 
whether jury duty would unreasonably interfere with military duties or adversely affect the 
readiness of a unit, command or activity. This authority to determine such exemptions is 
pursuant to 10 U.S.C. § 982 and delegated to the special court-martial convening authority 
(SPCMCA) by the SecAF.


ProCedUreS


- If the member is categorically exempt, the immediate commander or designee notifies the 
issuing state or local official by written notice (complying with the format in AFI 51-301)


- If the member is generally (but not categorically) exempt, the immediate commander 
decides whether jury duty would unreasonably interfere with military duties or adversely 
affect the readiness of a unit, command or activity


-- If jury duty would not unreasonably interfere with military duties or adversely affect 
the readiness of a unit, command or activity, the member must perform jury duty


-- If the immediate commander decides jury duty would unreasonably interfere with 
military duties or adversely affect the readiness of a unit, command or activity, the 
immediate commander requests approval of the exemption from the SPCMCA using 
the criteria in AFI 51-301
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-- The SPCMCA may then decide whether:


--- Exemption is inappropriate and instruct the member to comply with the jury 
summons


--- Exemption is appropriate, and direct the immediate commander to send a written 
notice of exemption to the issuing state or local official complying with AFI 51-301


-- The SPCMCA’s determination is final


- Time spent by military members on jury duty service should not be charged against them 
as leave


- Pay or entitlements should not be deducted for the period of service


FeeS and reiMbUrSeMenT


-- Military members are not entitled to keep any fees for jury service; those fees should 
be made payable to the U.S. Treasury and turned in at Finance


-- Military members may receive and keep reimbursement from the state or local jury 
authority for expenses incurred in the performance of jury duty, such as transportation 
costs or parking fees


REfERENCEs:
10 U.S.C. § 982, Members: Service on State and Local Juries
DODI 5525.08, Service by Members of the Armed Forces on State and Local Juries (3 January 2007)
AFI 51-301, Civil Litigation (21 October 2011)
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aCQUired iMMUne deFiCienCy SyndroMe (aidS)


MediCal baCKGroUnd


- HIV (human immunodeficiency virus) infection is a viral disease involving the breakdown 
of the body’s immune system


- AIDS is an advanced stage of HIV infection, where there is evidence of immune deficiency 
by illness or laboratory traits


- Medical experts believe the nonsexual person-to-person contact that occurs among workers 
in the workplace does NOT pose a risk for transmitting the virus


aidS and MiliTary MeMberS


- Testing: The Air Force tests all members for antibodies to HIV, medically evaluates all 
infected members, and educates members on means of prevention


-- All applicants for the Air Force are screened for the HIV infection. Applicants infected 
with HIV are ineligible to join the Air Force, with no waiver authorized.


-- All active duty personnel are screened for HIV infection every two years, preferably 
during their Preventive Health Assessment, for clinically indicated reasons; with newly 
diagnosed active tuberculosis; during pregnancy, when diagnosed with a sexually 
transmitted disease; upon entry to drug or alcohol rehabilitation programs, and prior 
to incarceration


-- Air Reserve Component (ARC) personnel are screened at intervals not to exceed five 
years and must be tested within two years of the date called to active duty for 30 days 
or more


-- An active duty member testing positive for HIV is referred to Wilford Hall Medical 
Center (WHMC) at Lackland Air Force Base for definitive diagnosis, treatment, 
and disposition. A medical evaluation board (MEB) is convened at WHMC after 
the initial exam.


-- HIV-infected active duty members retained on active duty must be medically evaluated 
semiannually and are assigned within the United States, including Alaska, Hawaii 
and Puerto Rico. HIV-infected members shall not be assigned to mobility positions. 
HIV-infected members on flying status must be placed on Duty Not Involving Flying 
(DNIF) status pending medical evaluation.


--- Waivers are considered using normal procedures established for chronic diseases
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- Testing Confidentiality: Air Force policy strictly safeguards results of positive HIV testing


-- There is no release to persons outside the Air Force without the member’s consent


-- The Air Force will neither confirm nor deny testing results of specific service members


-- Very limited release within Air Force on “need-to-know” basis only (i.e., unit com-
manders should not inform First Sergeants and/or supervisors unless a determination 
is made that those individuals truly need to know)


- Adverse Administrative Actions: Information obtained by DOD as a result of epidemio-
logical assessment (EA) with member who has been identified as having been exposed to 
virus associated with AIDS MAY NOT be used to support any adverse personnel action 
against member 


-- “Adverse personnel actions” includes court-martial; nonjudicial punishment; line of 
duty determination; demotion; involuntary separation for other than medical reasons; 
denial of promotion or reenlistment; and unfavorable entry in a personnel record


-- “Nonadverse personnel actions” in which limits on use of epidemiological assessment 
results do not apply include: reassignment; disqualification (temporary or permanent) 
from the Personnel Reliability Program (PRP); denial, suspension, or revocation of 
security clearance; suspension or termination of access to classified information; transfer 
between Reserve components; removal (temporary or permanent) from flight status 
or other duties requiring high degree of stability or alertness; and removal of AFSC


-- These nonadverse actions CANNOT be accompanied by unfavorable entries in service 
member’s records


-- Safe Sex Orders: “Order to Follow Preventive Medicine Requirements” is issued to all 
HIV-positive personnel who remain on active duty


--- The health care provider will notify member that he or she has tested positive. The 
member’s unit commander will also be notified through separate channels.


--- The unit commander issues the order to follow preventive medicine requirements


--- The order should be signed and dated by the commander and member


--- The unit commander is responsible for safeguarding the order


--- Upon reassignment, unit commander forwards the order in a sealed envelope to 
the gaining commander marked “TO BE OPENED BY ADDRESSEE ONLY”
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- Disability Evaluation and Medical Separation: HIV positive members who show no 
evidence of illness or impairment shall not be separated solely on basis of being infected 
with the AIDS virus. Medical retirement is, however, a strong possibility once member 
develops AIDS.


-- A member subject to separation undergoes a Medical Evaluation Board (MEB), then 
an Informal Physical Evaluation Board (PEB) to determine whether he or she should 
be retained on active duty or separated from the service because he or she is “unfit” for 
continued service. The member has appeal rights to appear personally before a Formal 
PEB and also to appeal to the Air Force Personnel Council.


-- The member may be simply separated with a medical severance lump sum payment 
or temporarily or permanently medically retired with monthly medical retirement pay 
depending on the Board’s recommendations and the final action by SecAF


-- Placement on the Temporary Disability Retirement List (TDRL) is termed a temporary 
retirement because the member is reevaluated every 18 months to determine if fit for 
return to active duty or unfit and to be separated or retired. Maximum time on TDRL 
is 5 years.


-- The member may voluntarily separate upon request


MiliTary JUSTiCe/PoliCy iSSUeS


- A service member who knows he or she is HIV positive but engages in sexual intercourse 
with another can be punished under the UCMJ for:


-- Engaging in unprotected sexual intercourse with another


-- Violating a “safe sex” order


-- Failing to warn sexual partner about HIV status, despite wearing a condom (merely 
taking “safe sex” precautions won’t remove the duty to warn)


-- Having unprotected sexual intercourse even though the partner is aware of the mem-
ber’s HIV status, and consents


aidS and air ForCe Civilian eMPloyeeS


- The Air Force does not test Air Force civilian employees for AIDS, except for those civilian 
employees (appropriated or nonappropriated) selected for assignment overseas who will be 
screened for HIV infection pursuant to host country requirements. This screening does not 
apply to contractor personnel, family members or foreign nationals. Civilian employees are 
also tested for occupational exposures.
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- AIDS is a disability under federal civil rights laws, and these laws prohibit discrimination 
on the basis of physical or mental disability. Under these laws, disabled employees could 
recover back pay, compensatory damages, attorney fees, costs, and expert fees against 
liable employers.


- In March 1988, the U.S. Office of Personnel Management issued the following guidelines 
for federal agencies on handling AIDS in the federal workplace (FPM Bulletin 792-42)


-- Extensive AIDS Information and Education Programs must exist


-- HIV-positive employees may not be denied employment or fired provided they are able 
to continue working (their privacy and confidentiality must be protected)


-- Employees should be granted the same sick, annual leave, or leave without pay as other 
employees with medical conditions (accommodation of handicap)


-- Employees are eligible to receive disability retirement if medical condition warrants 
and they have the required number of years


-- If an employee refuses to work with infected employees, he will receive information 
and counseling, and if he still refuses may be disciplined


REfERENCEs:
DODI 6485.01, Human Immunodeficiency Virus (17 October 2006)
DODD 6485.02E, Human Immunodeficiency Virus (HIV)/Acquired Immune Deficiency Syndrome 


(AIDS) Prevention: Support to Foreign Militaries (7 November 2006)
AFI 36-3212, Physical Evaluation for Retention, Retirement, and Separation (2 February 2006), 


Incorporating Through Change 2 (27 November 2009)
AFI 44-102, Medical Care Management, AFGM2 (21 July 2011)
AFI 48-135, Human Immunodeficiency Virus Program (12 May 2004), Incorporating Change 


1 (7 August 2006), Certified Current (13 May 2010)
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anThrax iMMUnizaTionS


In general, Air Force Joint Instruction (AFJI) 48-110 sets forth the requirements and procedures 
for the immunization program. Commanders are responsible for ensuring that all military and 
nonmilitary personnel under their jurisdiction receive all required immunizations. However, 
anthrax immunizations are controlled by the Department of Defense Anthrax Vaccine Im-
munization Program (AVIP).


baCKGroUnd


- Anthrax is 99 percent lethal to unprotected individuals; inhalation of the disease causes 
severe pneumonia and death within a week; at least 10 countries are believed to possess 
the biological agent


- Immunization consists of three injections given two weeks apart, followed by three injec-
tions given at the 6, 12, and 18 month point; thereafter booster shots are required ever year


- On 15 December 2005, after reviewing extensive scientific evidence and carefully consider-
ing comments from the public, the FDA determined that anthrax vaccine adsorbed is 
licensed for the prevention of anthrax infection


- On 12 October 2006, the Deputy Secretary of Defense directed resumption of a mandatory 
AVIP for military and civilian personnel in higher risk areas or with special mission roles


air ForCe iMPleMenTaTion oF reSUMPTion oF aviP
- On 16 February 2007, HQ USAF released the Air Force Plan for Implementation of 


mandatory AVIP


-- Uniformed personnel serving in the U.S. Central Command (USCENTCOM) Area 
of Responsibility (AOR) or the Korean Peninsula for 15 or more consecutive days


-- Uniformed DOD personnel designated as early deployers to the Korean Peninsula for 
15 or more consecutive days


-- Emergency-essential and equivalent DOD civilian employees assigned for 15 or more 
consecutive days to the USCENTCOM AOR or to the Korean Peninsula


-- DOD contractor personnel carrying out mission-essential services and assigned for 15 
or more consecutive day to the USCENTCOM AOR or Korea


-- Members of all special groups covered by previously approved exceptions to policy
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-- Other personnel designated by the Assistant Secretary of Defense for Health Affairs, 
upon recommendation of the Chairman of the Joint Chiefs of Staff, the Secretary of 
a Military Department or the Commandant of the Coast Guard, based on critical 
mission assignments


- Individuals in the designated mandatory population cannot decline the vaccination


- Voluntary Anthrax vaccinations will be available for those who already started the vaccine 
series but are no longer deployed to a higher threat area or no longer assigned designated 
special mission roles


- Installation Commanders will ensure compliance with the AVIP


-- Maintain oversight and ownership of the installations AVIP implementation program


-- Develop and implement an installation AVIP implementation plan consistent with the 
Under Secretary of Defense and USAF plan for implementation


-- Designate, in writing, a senior line officer as the installation AVIP team chairperson 
to oversee continued operation of the installation AVIP team


-- Direct the Medical Treatment Facility Commander to designate, in writing, a medical 
officer-in-charge to coordinate the medical administrative and clinical functions of 
the AVIP


-- Ensure personnel receive education on the AVIP prior to receiving or administering 
Anthrax vaccinations


--- Provide a copy of the AVIP tri-fold brochure (dated 12 October 2006, or later) 
to all personnel subject to mandatory vaccinations or those eligible for voluntary 
vaccinations


--- Recommend supplementing the tri-fold brochure with a briefing to unit personnel


- Vaccinations can begin up to 120 days prior to the scheduled departure date


enForCeMenT oF aviP
- Requirement for military members to take the anthrax vaccine is a lawful order


- If a member indicates they will refuse or has refused the vaccine


-- Determine why member is reluctant
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-- Provide member with appropriate education


--- Concerns about vaccine safety should be referred to the supporting medical 
organization


--- Concerns about the threat should be addressed by intelligence personnel


--- If the member is still reluctant after additional education, send the member to the 
area defense counsel (ADC) for an explanation of the potential consequences of 
their refusal


-- Following appropriate counseling, commanders should again order the individual to 
take the vaccine


-- If the member continues to refuse, consult with the staff judge advocate for appropri-
ate action


- Full information on AVIP can be found at www.anthrax.mil


REfERENCEs:
Memorandum, Deputy Secretary of Defense, Anthrax Vaccine Immunization Program  


(12 October 2006)
Memorandum, Under Secretary of Defense, Implementation of the Anthrax Immunization Pro-


gram (AVIP) (6 December 2006)
Memorandum, Headquarters U.S. Air Force, Implementation of Mandatory Anthrax Vaccine 


Immunization Program (AVIP) (16 February 2007)
Memorandum, Department of the Air Force, Expanded Anthrax Vaccine Immunization Program 


(AVIP) Guidance (4 April 2007)
Memorandum, Under Secretary of Defense, Change in Policy for Pre-Deployment Administration 


of Anthrax and Smallpox Vaccines (10 September 2007)
Department of the Air Force, Plan for Implementing the Anthrax Vaccine Immunization Program 


(AVIP) (18 January 2007)
Biological Products; Bacterial Vaccines and Toxoids; Implementation of Efficacy Review; An-


thrax Vaccine Adsorbed; Final Order, 70 Fed. Reg. 75180 (19 December 2005)
Authorization of Emergency Use of Anthrax Vaccine Adsorbed for Prevention of Inhalation 


Anthrax by Individuals at Heightened Risk of Exposure Due to Attack with Anthrax; 
Extension; Availability, 70 Fed. Reg. 44657 (3 August 2005)


AFJI 48-110, Immunizations and Chemoprophylaxis (29 September 2006)
DOD AVIP Website: http://www.anthrax.osd.mil



http://www.anthrax.mil

http://www.anthrax.osd.mil
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CoMMander direCTed MenTal healTh evalUaTionS


PUrPoSe


Commanders who have concerns that a member under their command may be suffering from a 
legitimate mental health problem that may affect that member’s ability to carry out the mission, 
may refer the member to the mental health clinic for a mental health evaluation (MHE).


- DODI 6490.4 establishes the uses of and procedures for commander directed MHEs


-- Provides commanders guidance on making a referral


-- Establishes the rights of service members referred for mental health evaluations


-- Establishes procedures for outpatient and inpatient mental health evaluations


- AFI 44-109 also provides guidance on mental health issue


-- Establishes the limited privilege suicide prevention (LPSP) program for members facing 
potential disciplinary action under the UCMJ who may be at risk of suicide. The details 
of LPSP are contained in a separate article.


CoMMander’S reSPonSibiliTieS


- A commander who wishes to refer a member for a MHE must:


-- Refer a member only if he or she believes the individual has a legitimate mental 
health problem


--- A commander cannot refer a member simply to buy time or as a disciplinary tool


--- A commander cannot refer a member as a reprisal for the individual’s attempt or 
intent to make a protected communication


-- Consult with a mental health provider (MHP) concerning the need for a MHE prior 
to referring the member for a MHE


-- Provide the member with written notice of the MHE at least two days prior to the 
referral. The notice must include:


--- The date and time of the MHE


--- A brief factual description of the behavior that gave rise to the need for a referral


--- The name of the MHP the commander consulted with prior to the referral
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--- Contact information as to the authorities that can assist the member who wants 
to question the referral


--- A listing of the member’s rights under DODD 6490.4


-- Consult the legal office for assistance in preparing the notification letter


-- In an emergency situation, refer the individual for a MHE as soon as possible without 
regard to waiting periods or other things that might delay the evaluation


MeMber’S riGhTS


- When referred for a nonemergency MHE the member has the following rights:


-- To consult an Air Force attorney (i.e., the area defense counsel) upon request


-- To a waiting period of two workdays (i.e., the member’s normal duty day) between 
the notification and the MHE. To the extent military necessity does not allow for the 
waiting period, the notification letter must explain the reasons why. The waiting period 
does not apply to emergency referrals.


-- To complain to the inspector general (IG) that the referral violated the instruction. 
Such a complaint will not delay processing.


-- To request a second MHE by another MHP


-- To make a lawful communication to the IG, his/her attorney, or other appropriate 
authority, including the chaplain (as soon after admission as the service member’s 
condition permits in emergency referrals)


- If the member is involuntarily hospitalized for treatment, that treatment must take place 
in a setting no more restrictive than necessary for effective treatment


involUnTary inPaTienT adMiSSionS


- A member should be admitted for inpatient treatment only when outpatient treatment and 
evaluation is not appropriate


-- The member must be admitted by a qualified MHP


-- A qualified reviewing official (normally a neutral and detached MHP) must review 
the admission within 72 hours to determine whether the referral and admission 
were appropriate
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-- The reviewing official will review the case file, interview the authorities involved and 
interview the member, if possible


- In addition, members involuntarily admitted for treatment are afforded the following rights:


-- To be informed of the reasons for the MHE and of the nature and consequences of 
the MHE and any treatment to the extent his/her condition permits


-- To contact a friend, relative, or anyone else the member wishes to the extent the 
member’s condition permits such communication


- The MHP who conducts the initial MHE must:


-- Determine within two workdays (i.e., the MHP’s normal duty day) whether continued 
treatment or hospitalization is necessary; and


-- Notify the member orally and in writing of the reasons for continued hospitalization 
or treatment


ProhibiTed PraCTiCeS


- The commander MAY NOT:


-- Refer a member for a MHE as a reprisal for making a protected communication


-- Restrict the member from lawfully communicating with his/her attorney, the IG, or 
other authority about the referral


- Either act by the commander could constitute a violation of Article 92, UCMJ, and result 
in disciplinary action


- Commander directed MHEs should not be confused with referrals under the alcohol and 
drug abuse prevention and treatment program (AFI 44-121), the family advocacy program 
(AFI 40-301), or those referrals made pursuant to a ruling from a military judge concerning 
the administration of a sanity board
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REfERENCEs:
Mil. R. Evid. 513
Rule for Courts-Martial 706 (2008)
DODD 6490.1, Mental Health Evaluations of Members of the Armed Forces (1 October 1997), 


Certified Current (24 November 2003)
DODI 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces  


(28 August 1997)
AFI 44-109, Mental Health, Confidentiality, and Military Law (1 March 2000), Certified Current 


(20 September 2010)
AFPD 44-1, Medical Operations (1 September 1999)
AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program  


(11 April 2011)
AFI 40-301, Family Advocacy (30 November 2009)
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liMiTed PrivileGe SUiCide PrevenTion ProGraM


PUrPoSe


- Commanders who have concerns that a member under their command who is facing 
disciplinary action may be at risk of suicide, can refer the member to the mental health 
clinic for a mental health evaluation (MHE). Under limited circumstances, confidences 
revealed during such consultations may be kept confidential between the patient and the 
mental health provider.


-- The objective of the program is to identify and treat those members who pose a genuine 
risk of suicide by providing limited confidentiality with respect to their discussions 
with a mental health provider (MHP)


-- AFI 44-109 is the governing instruction for the program. This instruction:


--- Provides guidance for commanders who wish to make a referral


--- Establishes the rights of Air Force members referred by their commanders for 
mental health evaluations


--- Establishes a limited confidential privilege between the MHP and the patient


- This program operates in conjunction with the guidance on commander directed MHEs


aPPliCaTion and ProCedUreS


- Eligible Members: The Limited Privilege Suicide Prevention (LPSP) Program applies to 
those military members who have been officially notified (written or oral) that they are 
under investigation or suspected of violating the UCMJ


- Initiation:


-- After official notification, if an individual involved in the processing of the disciplin-
ary action has a good faith belief the member being disciplined may present a risk of 
suicide, the individual shall communicate that fact to the member’s immediate com-
mander along with a recommendation for a MHE and treatment in the LPSP program


-- Individuals involved in the processing of the disciplinary action who would be in a 
position to make this assessment include, but are not limited to, the defense counsel, 
the trial counsel, law enforcement officials, the staff judge advocate or any assistant 
staff judge advocate, the first sergeant, or the squadron executive officer
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-- Based on the information provided by such an individual and upon any other relevant 
information and after consultation with an MHP, the commander may refer the mem-
ber for an MHE


-- The procedures and rights associated with MHEs apply to such a referral


-- The MHP conducting the evaluation determines if the member poses a risk of suicide 
and, if so, initiates treatment


- Duration:


-- The limited protection offered by this program lasts only so long as the MHP believes 
there is a continuing risk of suicide


-- The MHP must notify the commander when the member no longer poses a risk 
of suicide


--- The limited protection offered under the program ends at that time


--- Though the instruction does not make this clear, as a practical matter, it appears the 
initial evaluation would be subject to that privilege even if the MHP determines 
afterward that the member does not pose a risk of suicide


liMiTed ProTeCTion


- Members in the program are granted limited protection with respect to the information 
revealed during or generated by their clinical relationship with the MHP. Any such in-
formation may not be used in any existing or future UCMJ action or when weighing the 
characterization of the member’s service in a separation.


- The limited protection does not apply to:


-- The use of the information as evidence for impeachment or rebuttal purposes in any 
proceeding in which the information generated by and during the LPSP relationship 
was first introduced by the member concerned


-- Disciplinary or other action based on independently derived evidence


-- Any information gathered by the MHP or other provider prior to placement in the 
program or after release from the program (except for later created summaries/docu-
ments which pertain to treatment under the LPSP Program)
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relaTed iSSUe


- Any confidential communication which a military member has with a psychotherapist may 
be privileged regardless of whether the member has been enrolled in the LPSP Program 
according to Military Rule of Evidence (M.R.E.) 513


-- M.R.E. 513 offers a limited privilege to persons subject to the UCMJ. A patient has 
a privilege to refuse to disclose and to prevent any other person from disclosing a 
confidential communication made between the patient and a psychotherapist or an 
assistant to the psychotherapist, in a case arising under the UCMJ, if such communica-
tion was made for the purpose of facilitating diagnosis or treatment of the patient’s 
mental or emotional condition.


-- “M.R.E. 513 has no application outside UCMJ proceedings.” However, disclosure 
should be limited to “persons or agencies with a proper and legitimate need for the 
information and authorized by law or regulation to receive them.” SJA’s resolve disputes 
and determine whether disclosure should be made.


-- The privilege may be claimed by the patient or the guardian or conservator of the 
patient. A person who may claim the privilege may authorize trial counsel or defense 
counsel to claim the privilege on his/her behalf. The psychotherapist or assistant to the 
psychotherapist who received the communication may claim the privilege on behalf of 
the patient. The authority of such a psychotherapist, assistant, guardian, or conservator 
to so assert the privilege is presumed in the absence of evidence to the contrary.


-- Exceptions:


--- The patient is dead


--- Crimes of spouse/child abuse or a proceeding in which one spouse is charged with 
a crime against the other spouse or a child of either spouse


--- When federal or state law, or service regulation, imposes a duty to report


--- When the patient is a danger to any person, including the patient


--- If the communication contemplates, or the services of the psychotherapist are 
sought to commit, a future fraud/crime


--- When necessary to ensure the safety and security of military personnel, military 
dependents, military property, classified information, or the accomplishment of 
a military mission
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--- When an accused offers evidence concerning his mental condition in defense, 
extenuation, or mitigation, under circumstances not covered by Rule for Courts-
Martial (R.C.M.) 706 or M.R.E. 302


--- When admission or disclosure of a communication is constitutionally required


- Confidential communications will be disclosed to persons or agencies with a proper and 
legitimate need for the information who are authorized by law to receive it (except as 
provided by M.R.E. 513)


- In cases not arising under the UCMJ, psychotherapists may appeal requests for confidential 
information to the installation staff judge advocate (SJA)


- When applying M.R.E. 513, the installation SJA will resolve any questions of whether 
an exception to M.R.E. 513 requires or allows disclosure. Admissibility at trial will be 
determined by the military judge.


- Before inquiring with care providers, commanders should consult with their servicing SJA


REfERENCEs:
Mil. R. Evid. 513
DODD 6490.1, Mental Health Evaluations of Members of the Armed Forces (1 October 1997), 


Certified Current (24 November 2003)
AFI 44-109, Mental Health, Confidentiality, and Military Law (1 March 2000), Certified Current 


(20 September 2010)
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healTh inSUranCe PorTabiliTy and aCCoUnTabiliTy aCT (hiPaa)


inTrodUCTion


- In 1996, Congress enacted HIPAA to improve portability and continuity of health insur-
ance coverage, to combat waste, fraud and abuse in health care delivery, and to improve 
access to long-term care services and coverage


- The statute has several components. One component, the Privacy Rule, specifically 
provides for increased privacy protection of protected health information (PHI). The 
HIPAA Security Rule addresses the use of technology and physical safeguards required 
to protect information.


- The DOD has implemented the Privacy Rule through the DOD Health Information 
Privacy Regulation, DOD 6025.18-R and the HIPAA Security Rule in the DOD Health 
Information Security Regulation, DOD 8580.02-R


- HIPAA’s Privacy Rule applies to organizations that meet the definition of “covered entities.” 
Covered entities include healthcare providers and healthcare facilities. This means that Air 
Force medical treatment facilities (MTFs) must comply with HIPAA whenever they use 
or disclose medical information. Commanders are not considered “covered entities,” under 
HIPAA but medical information they receive from the covered entity is still subject to the 
Privacy Act.


- HIPAA does not create a private cause of action for violations, but the Department of 
Health and Human Services has authority to impose civil fines on covered entities and to 
pursue criminal actions for individual violations of the Privacy Rule; Air Force personnel in 
the covered entity are also subject to UCMJ or administrative actions for HIPAA violations


PrivaCy rUle


- The general prohibition under HIPAA is that the PHI of individuals, living or deceased, 
shall not be used or disclosed except for specifically permitted purposes


- PHI is information transmitted or maintained by electronic or any other form or medium, 
that tells someone about the past, present, or future health of an individual; the provision 
of healthcare to an individual; or the past, present or future payment for the provision of 
healthcare to an individual when the information identifies the individual or there is a 
reasonable basis to believe the information can be used to identify the individual. Health 
information is considered individually identifiable if it includes demographic information 
such as the patient’s name, address, zip code, phone number, social security number, full 
face photographic image, finger or voice print, or other identifier.


- However, HIPAA allows PHI to be used freely for treatment, payment or routine healthcare 
operations. If the use of information is not for one of these purposes, the MTF will either 
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need the patient’s written authorization, or the disclosure must fall into one of the “permis-
sible disclosures” categories


-- “Treatment” generally means the provision, coordination, or management of health 
care and related services by or among health care providers


-- “Payment” generally refers to billing and collection activities. This would include Air 
Force third-party collection programs.


-- “Health care operations” are certain administrative, financial, legal, and quality im-
provement activities that are conducted by the covered entity. This would include, 
for example, our medical malpractice claims investigation process and the Surgeon 
General’s Quality Assurance Program activities.


-- HIPAA also contains provisions for when providers and health plans give PHI to 
“business associates,” who are not members of their workforce, but who act on behalf 
of an MTF, performing, or assisting in the performance of a function or activity on 
behalf of the MTF involving the use or disclosure of PHI. Business associates must 
give written assurance that they will comply with HIPAA (i.e., a business associate 
agreement or BAA). There is no need for BAAs within the DOD, as DOD 6025.18-R 
establishes the HIPAA requirements for all DOD components.


-- Certain records that you might expect to be subject to HIPAA are not. For example, 
the DOD drug testing program is not subject to HIPAA. DOD 6025.18-R, paragraph 
C2.2 contains a full list of health-related records and activities to which HIPAA does 
not apply.


PerMiSSible diSCloSUreS


- Under HIPAA, even without the individual’s authorization, an MTF may still disclose 
information for certain purposes, as summarized below. Note that most of these purposes 
have specific requirements that must be met prior to disclosure of PHI, as outlined in 
Chapter 7 of DOD 6025.18-R.


-- As required by any law (includes requirements in Air Force and DOD Regulations)


-- To avert serious threats to health or safety


- For specialized governmental functions. This provision allows certain disclosures of the 
PHI of Armed Forces personnel for “activities deemed necessary” by appropriate military 
command authorities to assure the proper execution of the military mission (see further 
discussion below). This provision also permits, among other things, disclosure of PHI to 
DOD or other Federal officials as described in Section C7.11 of DOD 6025.18R.
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-- For judicial and administrative proceedings


-- For law enforcement purposes (which includes AFOSI, SF, and Judge Advocates when 
acting as prosecutors)


-- For organ, eye, or tissue donation purposes


-- For certain research activities ( subject to IRB approval of a waiver)


-- Regarding victims of abuse, neglect or domestic violence


-- Regarding inmates in correctional institutions or in custody


-- For workers’ compensation cases


-- For public health activities


-- For health oversight activities


-- About decedents (to a coroner, medical examiner, or funeral director)


- Most of these disclosures are accountable, which meant the MTF must account for the use 
or release, so the MTF will have to keep track of who received the information, when, and 
for what purpose. Law enforcement personnel (to include JA) may request a temporary 
suspension of the accounting for law enforcement purposes if the MTF gets a written 
statement that the accounting would be “reasonably likely” to impede the agency’s activities 
and specifies the time that such a suspension would be required. If the request is oral, the 
MTF will only temporarily suspend the individual’s right to an accounting for 30 days 
unless, in that time, they receive a written request.


- Uses and disclosures incidental to a use or disclosure otherwise permitted under HIPAA 
are permissible as long as the covered entity has made reasonable efforts to limit the use or 
disclosure of the PHI to the minimum necessary and the covered entity has appropriate 
physical, administrative and technical safeguards in place to protect PHI. Some examples 
of incidental uses/disclosures are sign-in sheets in waiting rooms, calling patients by their 
name, and posting the patient’s name outside the door of a hospital room.


MiniMUM neCeSSary STandard


- When HIPAA allows disclosure of information, MTFs must provide the minimum amount 
of information that will satisfy the intended purpose of the disclosure (similar to the Privacy 
Act’s “need to know” standard). The minimum necessary rule does not apply to uses and 
disclosures for treatment purposes between providers, to the subject of the information, 
when the individual authorizes full release, and when other laws require the use/disclosure. 
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It is possible the entire medical record is the “minimum necessary,” but the requester will 
have to articulate why the entire record is the “minimum necessary.”


CoMManderS’ aCCeSS To inForMaTion


- Under the “specialized government functions” rule described above, commanders can access 
PHI of Armed Forces personnel (this does not include dependants or civilian employees) 
for activities deemed necessary to assure the proper execution of the military mission. This 
rule generally permits disclosures for fitness for duty purposes.


-- For example, commanders may need PHI related to readiness (vaccination status; 
profile status; etc.). Commanders may also require information related to medical 
conditions impacting members’ abilities to perform their duties (profile information; 
etc.). Commanders may even need PHI to verify the whereabouts of subordinates.


- However, under the “minimum necessary” standard stated above, any release of PHI must 
be limited in scope to what the commander actually needs to accomplish his/her mission:


-- For example, if a member has a foot injury that precludes prolonged standing, the MTF 
may disclose PHI to the commander related to the foot injury because it impacts the 
type of day-to-day duties that the member can be assigned (i.e., it impacts mission ac-
complishment). The MTF would not necessarily disclose the member’s dental records, 
mammograms, or other medical information unrelated to the foot injury, though, 
because that PHI may exceed the minimum necessary.


-- These disclosures are subject to accounting (these disclosures must be tracked; the 
member can find out what information the commander accessed)


- There is no “blanket rule” concerning release of PHI to commanders. In each case, the 
nature and extent of PHI released must be determined by evaluating the commander’s need 
and applying the minimum necessary standard.


- Only commanders and their designees can access PHI under these rules. AFI 41-210 
provides that a commander’s designee includes Vice Commander, Deputy Commander, 
First Sergeant or commander’s support staff. If the commander wishes to designate any 
other individual as an authorized recipient of PHI, the commander must do so in writing.


- Also, note that a commander’s access to information may be further limited by DOD policy 
such as confidentiality for sexual assault victims; DOD policies on reducing the stigma of 
mental health treatment, or other applicable policy
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MiSCellaneoUS


- All Tricare beneficiaries receive a Notice of Privacy Practice (NOPP), created by DOD for 
use by all the services. The NOPP puts patients on notice of how their PHI will be used or 
disclosed, and provides information on how to request certain actions such as restrictions 
and amendments to PHI, as well as the process to file complaints under HIPAA.


- Any time a patient signs an authorization to release PHI, the authorization must be HIPAA 
compliant by containing certain elements described in DOD 6025.18R. DD Form 2870 
was created for that purpose and is considered a HIPAA compliant authorization.


- Certain provisions of the American Reinvestment and Recovery Act of 2009 will dictate 
changes to HIPAA pertaining to business associates, accounting for disclosure, actions 
required for breaches and level of penalties. These changes will soon be implemented by 
DOD for all services.


REfERENCEs:
DOD 6025.18-R, DOD Health Information Privacy Regulation (24 January 2003)
DOD 8580.02-R, DOD Health Information Security Regulation (12 July 2007)
Health Insurance Portability and Accountability Act of 1996, Pub. L. No. 104-191, 110 Stat. 


1936 (1996)







CHAPTER SEVEN      Personnel Issues for the Commander—Military Members      307


PerSonnel reliabiliTy ProGraM


The Personnel Reliability Program (PRP) is a program designed to ensure the highest pos-
sible standards of individual reliability in personnel performing duties associated with nuclear 
weapons systems and critical components. It is intended to prevent the unauthorized launch of 
a missile or aircraft armed with a nuclear weapon, or the unauthorized detonation of a nuclear 
weapon. Personnel in the PRP must be certified.


reSPonSibiliTieS


- Wing commanders are responsible for the wing PRP. They serve as the reviewing official 
for all permanent decertification case files started by subordinate units. They also ensure 
base PRP meetings are conducted quarterly at the wing level.


- Group and unit commanders who control or have access to nuclear weapons, weapon 
systems, or critical components, and perform the actual PRP certification are certifying 
officials (COs) who certify and initiate decertification for their personnel. They may delegate 
this duty to a deputy or assistant. Certifying officials and their delegates must be certified 
in a PRP category equal to, or higher than the personnel they are certifying.


- Individuals in the PRP are subject to continuous evaluation of their reliability and are 
responsible for complying with the intent of PRP while away from their duty station (leave, 
TDY, etc.) Responsibility for ensuring continuous eligibility rests with each individual 
involved with PRP. Individuals in the PRP must monitor their own reliability. They must 
also notify the CO immediately of any potentially disqualifying information (PDI), either 
their own or that of co-workers.


CaTeGorieS oF PrP PoSiTionS


- Critical Position: a position in which an individual is assigned nuclear duties where he or 
she has access and technical knowledge or can either directly or indirectly cause the launch 
or use of a nuclear weapon


- Controlled Position: a position where an individual is assigned nuclear duties, which has 
access but no technical knowledge, controls access into areas containing nuclear weapons, 
but does not have access or technical knowledge, or is armed and assigned duties to protect 
and/or guard nuclear weapons


PrP MandaTory SeleCTion CriTeria


- Individuals selected and certified for the PRP must meet the following minimum criteria 
at all times:


-- Physical competence and mental alertness
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-- Dependability, flexibility in adjusting to changes in working environment, good social 
adjustment, emotional stability, sound judgment


-- Have the required security investigation and security clearance


-- Have a positive attitude toward nuclear weapons duty and the PRP objectives


-- U.S. citizenship or U.S. national status


-- Favorable personnel security investigation, medical evaluation, personnel records 
review, and personal interview with CO


-- Demonstrated and certified technical proficiency commensurate with nuclear-related 
duty position


PoTenTial diSQUaliFyinG inForMaTion (Pdi)
- Any of the following traits or conduct is PDI:


-- Alcohol abuse, or dependency alcohol-related incident


-- Drug abuse or dependency


-- Negligence or delinquency in performance of duty


-- Conviction or involvement in a serious incident


-- Medical condition prejudicial to reliable performance of duties


-- Poor attitude or lack of motivation


-- Suicide attempt and/or threats


-- Loss of confidence


CerTiFiCaTionS


- A formal certification validates that an individual has been screened, evaluated, and meets 
the standards for assignment to PRP duties


- An interim certification limits access when an individual is placed in PRP and does not 
currently possess the required security investigation for formal certification but does have 
a security investigation adequate for interim clearance
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- An administrative certification is granted when an individual does not currently hold a 
formal or interim certification for PRP duties and is identified for an assignment to a 
PRP position


reMoval FroM PrP
- Members may be removed from PRP duties in one of three ways: suspension, temporary 


decertification, or permanent decertification


- Suspension:


-- Suspension is used to immediately remove an individual from PRP related duties 
(initially up to 30 days) without starting decertification action


-- The individual is still considered reliable with regard to the PRP, but because of the 
circumstances, is not authorized to perform the nuclear related duties requiring PRP 
certification. The CO can use this time to research the facts to determine if an indi-
vidual’s reliability is impaired. However, a suspension should not be used in place of 
decertification when the facts and circumstances indicate unreliable behavior.


-- The CO makes the final decision


-- If the cause of the suspension lasts longer than 120 days, temporary or permanent 
decertification is required


- Temporary Decertification:


-- Temporary decertification is used to keep an individual from performing nuclear-
related duties for up to 180 days when an individual’s job performance or reliability is in 
question or impaired and suspension is not appropriate. The temporary decertification 
shall not normally exceed 270 days. However, the CO may extend the temporary 
decertification period in 30-day increments up to 365 days.


-- Any of the following four conditions shall result in temporary decertification: diagnosis 
as alcohol abuser/dependent; establishment of security information file; withdrawn 
access to classified information; withdrawn security clearance eligibility


-- A temporary decertification shall not be used if the facts indicate permanent decertifica-
tion is appropriate
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- Permanent Decertification:


-- Permanent decertification is a result of a member having a disqualifying factor indicat-
ing the individual has questionable integrity or long-term impaired capability


-- Any of the following conditions shall result in permanent decertification:


--- The individual is diagnosed as a drug abuser or drug dependent


--- The individual is diagnosed as alcohol dependent and subsequently fails required 
aftercare program


--- The individual is being involuntarily discharged or removed for cause


--- The individual no longer meets the mandatory selection criteria (see a list of the 
criteria at the beginning of this section)


--- The individual’s security clearance eligibility has been revoked


--- The individual has used a drug that could cause flashbacks


--- The individual has been involved in drug trafficking, cultivating, processing, 
manufacturing, or sale of illegal or controlled drugs


-- A permanent decertification or disqualification may be reinstated provided there is 
documented evidence which clearly demonstrates that the disqualifying problem no 
longer exists and the individual concerned is otherwise qualified


REfERENCEs:
DOD 5210.42-R, Nuclear Weapons Personnel Reliability Program (PRP) (30 June 2006), Incor-


porating Change 1 (10 November 2009)
AFMAN 10-3902, Nuclear Weapons Personnel Reliability (PRP) (13 November 2006), Incor-


porating Change 2 (2 November 2010)
AFI 31-501, Personnel Security Program Management (27 January 2005)
AFI 91-101, Air Force Nuclear Weapons Surety Program (13 October 2010), Incorporating 


Through Change 3 (28 September 2011)
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laUTenberG aMendMenT


The 1996 Domestic Violence Amendment to the Gun Control Act (referred to as the Lautenberg 
Amendment) makes it a federal offense for anyone convicted of a misdemeanor crime of domestic 
violence to ship, transport, possess, or receive firearms or ammunition. The DOD established 
policy for implementing this law to military personnel in a memorandum dated 27 November 
2002. The Air Force established further implementation in a subsequent policy memorandum.


deFiniTion oF CriMe oF doMeSTiC violenCe


- An offense that has as its factual basis, the use or attempted use of physical force, or threat-
ened use of a deadly weapon committed by:


-- A current or former spouse of the victim,


-- A parent or guardian of the victim,


-- Someone who has a child in common with the victim,


-- Someone who is cohabitating with the victim or who has cohabitated with the victim 
as a spouse, parent or guardian, or


-- Someone similarly situated as a spouse, parent, or guardian (such as a girlfriend/boy-
friend relationship)


- The title of the crime does not have to be “domestic violence” if the underlying facts fit 
within the DOD definition


QUaliFyinG ConviCTionS


- Any state or federal conviction for a crime of domestic violence (misdemeanor or felony) 
qualifying as a conviction prohibiting the possession of a firearm under the Lautenberg 
Amendment


- Charges that are reduced or negotiated to a crime not entitled “domestic violence” may still 
qualify if the factual basis fits within the DOD definition


- A general or special court-martial conviction for a UCMJ offense meeting the DOD 
definition


- To qualify, the person convicted must have been represented by an attorney or affirmatively 
waived such right
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- The following do not qualify as a conviction:


-- Convictions that are expunged or set aside


-- Convictions that are pardoned


-- Summary court-martial convictions


-- Nonjudicial punishment


-- Deferred prosecutions or similar alternate dispositions in civilian courts


- Local SJA will assist commanders in determining if there is a qualifying conviction


air ForCe iMPleMenTaTion


- Commanders are required to give annual briefings regarding the Lautenberg Amendment


- Notices regarding the Lautenberg Amendment must be posted at all facilities where govern-
ment firearms are stored, issued, disposed of, or transported


- Air Force members must complete a DD Form 2760, Qualification to Possess Firearms or 
Ammunition, under the following circumstances:


-- Annually for all personnel who work with or are required to qualify on firearm, destruc-
tive device, or ammunition


-- At the time of PCS, PCA, TDY, or other change in assignment


-- Prior to any weapons training


- Members with a qualifying conviction


-- Must lawfully dispose of all privately owned firearms and ammunition


-- Have 30 days to dispose of all firearms stored in the armory


-- Must immediately be denied access to all government firearms and ammunition, in-
cluding MWR facilities (i.e., trap/skeet). Commanders must immediately retrieve any 
government-issued firearms and ammunition.


-- Are ineligible for all weapons training
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-- May be subject to discharge for the underlying act of domestic violence or the underly-
ing conviction but not simply because he/she is unable to possess a firearm


-- Members in career fields requiring firearms may be cross-flowed or retrained into an 
AFSC not requiring firearms


REfERENCEs:
18 U.S.C. § 922
Memorandum, Under Secretary of Defense for Personnel and Readiness, Department of Defense 


(DOD) Policy for Implementation of Domestic Violence Misdemeanor Amendment to the Gun 
Control Act for Military Personnel (27 November 2002)


Memorandum, Under Secretary of Defense for Personnel and Readiness, Department of Defense 
(DOD) Policy for Implementation of Domestic Violence Misdemeanor Amendment to the Gun 
Control Act for DOD Civilian Personnel (27 November 2002)


Memorandum, HQ USAF/DPP, Air Force Policy for Implementation of Domestic Violence Mis-
demeanor Amendment to the Gun Control Act (Lautenberg Amendment) for Military and 
Civilian Personnel (20 February 2004)
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ConSCienTioUS obJeCTion To MiliTary ServiCe


Although military service is an obligation of citizenship, Congress recognized early that certain 
individuals and groups hold convictions against the use of force in any form.


General PoliCieS


- A conscientious objector (CO) is a person who is opposed to participation in war in any 
form or the bearing of arms, by virtue of a firm, fixed and sincere belief as a result of religious 
training or similar belief system. Moral or ethical beliefs, even if not characterized by the 
holder as “religious,” may provide sufficient grounds for CO status.


- The objection to war must be all-inclusive, not to specific wars or conflicts


- COs are classified as either Class 1-0 (a person who sincerely objects to participation in 
war in any form), or as Class 1-A-0 (a person who sincerely objects to participation as 
a combatant in war in any form, but whose convictions will permit him/her to serve in 
noncombatant status)


- Administrative discharge by the SecAF prior to completion of term of service is discretionary 
based on the facts of each case


- Applicants for CO status who are awaiting disposition of their case should be assigned to 
duties that conflict as little as possible with their beliefs


-- Applicants must comply with the normal requirements of military service and perform 
duties they are assigned


-- Applicants must comply with active duty or transfer orders in effect at the time of the 
application or subsequently issued


-- Those awaiting promotion after selection are put on withhold status, and once their 
application is approved, they become ineligible for promotion


aPPliCaTion ProCedUreS


- Applicant has the burden of proof to show he/she is a CO


- He/she must establish by clear and convincing evidence the following:


-- He/she objects to participation in war in any form or the bearing of arms


-- The applicant’s belief is honest, sincere, and deeply held
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-- The applicant’s belief is by virtue of religious training or other belief system akin  
to religion


-- The nature or basis of the claim falls under the definition of conscientious objection 
in AFI 36-3204, Attachment 1


- Clear and convincing evidence is a standard of proof that does not require proof beyond 
a reasonable doubt but does require proof more substantial than a mere preponderance of 
the evidence


- The applicant submits the application to the servicing military personnel flight (MPF)/
personnel relocation element, or to the immediate commander if serving in USAFR or 
ANG and not serving on extended active duty


- The application contains personal information required by AFI 36-3204, Attachment 2, 
and any other information deemed relevant by the applicant


- The information includes an extensive description of the individual’s personal background, 
a thorough description of the individual’s beliefs, and a listing of the private organizations 
to which the individual belongs


- MPF notifies the unit commander, reviews the personnel records of the applicant for 
pertinent information, and counsels the member about the effect of a CO determination 
on VA entitlements. MPF also schedules a chaplain and psychiatrist interview.


-- The chaplain personally interviews the applicant to determine sincerity and depth of 
conviction against war


-- The chaplain must submit a written report detailing conclusions and the reasons there-
fore, but does not make any recommendation concerning the application


-- A psychiatrist interviews the applicant to determine the presence of any mental disorder 
warranting medical or administrative disposition. Again, no recommendation on the 
application is made.


- The commander appoints a judge advocate as an investigating officer (IO) to interview 
the applicant under oath, assemble all the relevant material and interview other witnesses


-- The instruction contains procedures that permit the IO to hold a hearing on the matter, 
which the applicant may attend with an attorney


-- The IO prepares a report that states his/her conclusions concerning the applicant’s beliefs 
and the reasons therefore, and recommendations concerning disposition of the case
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-- The IO must give the applicant a copy of the final report and allow the applicant to 
submit rebuttal material within 15 calendar days after receiving the report


- Guidelines for approving or disapproving applications are found in Chapter 4 of AFI 36-3204


-- Generally, the reviewing authorities must find that an applicant’s moral and ethical 
beliefs oppose participation in war in any form and that the applicant holds these beliefs 
with the strength of traditional religious convictions


-- Conscientious objection must be the primary controlling factor in the applicant’s life


-- A primary factor is the sincerity with which the applicant holds this belief. In evaluating 
applications, carefully examine and weigh the conduct of applicants, in particular their 
outward manifestation of their beliefs.


- The commander who appoints the IO makes a recommendation before forwarding the 
file up the chain


- SecAF or a designated representative makes the decision regarding CO status for officer 
applicants


- The final approval decision for enlisted personnel is by HQ AFMPC/DPMARS2 (active 
duty Airmen), ANGRC/DPM (ANG Airmen), HQ AFRES/CV (reserve unit Airmen), or 
HQ ARPC/CC (all other reserve Airmen)


REfERENCEs:
AFI 36-3204, Procedures for Applying as a Conscientious Objector (15 July 1994)
AFI 36-3207, Separating Commissioned Officers (9 July 2004), Incorporating Through Change 


6 (18 October 2011)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


4 (19 October 2011)
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FiTneSS ProGraM


The goal of the Fitness Program is to motivate all members to participate in a year-round physical 
conditioning program that emphasizes total fitness, to include proper aerobic conditioning, 
strength/flexibility training, and healthy eating. As of 1 July 2010, AFI 36-2905, Fitness Program 
supersedes all guidance provided in AFI 10-248, Air Force Fitness Program. The Fitness Program 
applies to all Active Duty, Air Force Reserve and Air National Guard members.


UniT/SQUadron CoMMander’S dUTieS


- The unit/squadron commander’s duties include, but are not limited to, the following:


-- Executing and enforcing the unit’s fitness program and ensuring appropriate admin-
istrative action is taken cases of non-compliance


-- Implementing and maintaining a unit/squadron physical training (PT) program, in 
accordance with applicable guidelines


-- Encouraging members to participate in physical training of up to 90 minutes three to 
five times weekly


-- Preparing a written policy that describes the unit’s fitness program and providing a 
copy of the written policy to the exercise physiologists or fitness program manager


PhySiCal FiTneSS STandard


- Members will receive a composite score on a 0 to 100 scale based on the following maximum 
component scores:


-- 60 points for aerobic fitness assessment


-- 20 points for body composition


-- 10 points for push-ups


-- 10 points for crunches


- The following fitness levels are determined by a member’s composite score:


-- Excellent (90 or above) and all component minimums met


-- Good (75 to 89.99) and all component minimums met


-- Unsatisfactory (under 75) and/or one or more component minimums not met
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- Members will usually complete their fitness testing according to the following timelines:


-- Excellent: member must test within 12 months


-- Good score: Members are mandated to complete an official Fitness Assessment at a 
minimum of twice yearly


-- Unsatisfactory score must test within 90 days. Retesting is not recommended during 
the first 42 days after an unsatisfactory test.


-- Commanders may direct unofficial practice tests


adMiniSTraTive and PerSonnel aCTionS


- Members are expected to be in compliance with Air Force fitness standards at all times. 
When members fail to comply with those standards (receive an Unsatisfactory Fitness 
Assessment (FA) score), they render themselves potentially subject to adverse action. Com-
manders should consult with their servicing Staff Judge Advocate before taking such action.


- Prohibited Actions: Commanders may not impose nonjudicial punishment (Article 15, 
UCMJ) solely for failing to achieve a Satisfactory fitness score


-- Upon receipt of a Medical Evaluation Board (MEB) permanent exemption, a member 
is not subject to adverse personnel action for inability to take the FA


-- While units may perform unofficial practice tests for diagnostic purposes, commanders 
will refrain from taking adverse action based solely on the results of these tests


- Authorized Actions: Unit CCs may take adverse administrative action upon a member’s 
Unsatisfactory fitness score on an official FA


-- As appropriate, unit CCs will document and take corrective action for members’ 
unexcused failures to participate in the fitness program such as failing to accomplish 
a scheduled FA, failing to attend a scheduled fitness appointment, failing to complete 
mandatory educational intervention or failing to maintain the required documenta-
tion of exercise while on the fitness improvement program


-- If adverse administrative action is not taken in response to an Unsatisfactory fitness 
score on an official FA, unit CCs will document in the member’s fitness case file as to 
why no action is being taken. The lack of such CC documentation does not discount 
the testing failure as a basis in support of administrative discharge action.
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-- A unit CC MAY initiate (enlisted members) or recommend (officers) administrative 
discharge of a member when the member has:


--- Received four Unsatisfactory FA scores in a 24-month period, and


--- The CC finds that the member failed to demonstrate significant improvement 
despite the reconditioning period, AND


--- Evaluation by a military health care provider (e.g., a physician, physician’s assistant 
or nurse practitioner) has ruled out medical conditions precluding the member 
from achieving a passing score


-- Unit CCs SHALL make a discharge or retention recommendation to the Installation 
CC (or special/general court-martial convening authority in the member’s chain of 
command) when an individual remains in the Unsatisfactory fitness category for a 
continuous 12-month period or receives four Unsatisfactory FA scores in a 24-month 
period. Prior to initiation of discharge action, a military medical provider must have 
ruled out medical conditions precluding the member from achieving a passing score.


FailinG To PreSenT a ProFeSSional MiliTary iMaGe


- Commanders MUST ensure members present a professional military image while they 
are in uniform


- Commanders MAY


-- Require individuals who do not present a professional military appearance (regardless 
of overall fitness assessment composite score) to enter the FIP


-- Schedule members for fitness education/intervention


REfERENCEs:
AFI 36-2905, Fitness Program, AFGM2.1 (1 July 2011)
AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers (9 June 2004), 


Incorporating Through Change 6 (18 October 2011)
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


6 (9 October 2011)


ATTACHMENT:
Administrative and Personnel actions for failing to attain physical fitness standards
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adMiniSTraTive and PerSonnel aCTionS For FailinG  
To aTTain PhySiCal FiTneSS STandardS


This table is only illustrative and is not binding. Unit CCs exercise complete discretion in 
selecting responsive action(s). Commanders may use more than one action per failure. Recom-
mend commanders consult with their local Staff Judge Advocate (SJA). Refer to the governing 
instructions to determine the correct form and procedures for each action.


Unsatisfactory Fitness Score Options 1st 
Fail


2nd 
Fail


3rd 
Fail


4th+ 
Fail


Verbal Counseling 
Use anytime and as often as 
needed and in conjunction with 
other options below


Letter of Counseling X X   


Letter of Admonition X X   


Defer Promotion (Enlisted) X X X X


Delay Promotion (Officer) X X X X


Limit Supervisory Responsibilities X X X X


Letter of Reprimand X X X X


Establish Unfavorable Information File (UIF)  X X X


Reenlistment Ineligibility  X X X


No Recommend for Promotion (Enlisted)  X X X


Remove Supervisory Responsibilities   X X


Deny Voluntary Retraining   X X


Deny Formal Training   X X


Placement on Control Roster   X X


Reenlistment Non-selection   X X


Withhold Promotion (Enlisted)   X X


Remove Promotion (Officer)   X X


Administrative Demotion (Enlisted)    X


Administrative Separation    X


(ARC only) Transfer to Obligated Reserve Section or Non-obligated, 
Non-participating Ready Personnel Section


   
X
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The air reServe CoMPonenT (arC) FiTneSS ProGraM


The goal of the ARC Fitness Program is to motivate all members to participate in a year-round
physical conditioning program that emphasizes total fitness, to include proper aerobic
conditioning, strength/flexibility training, and healthy eating. As of 1 July 2010, AFI
36-2905, Fitness Program supersedes all guidance provided in AFI 10-248, Air Force
Fitness Program. The Fitness Program applies to all Active Duty, Air Force Reserve and
Air National Guard members.


UniT /SQUadron CoMMander’S dUTieS


- The unit/squadron commander’s duties include, but are not limited to, the following:


-- Determines frequency of PT programs during UTA and AT duty-time based on mis-
sion requirements


-- Encourages Air Reserve Technician and ANG Full-Time Technicians to participate in 
duty-time PT according to ARC policy for civilian employees and develop plans for 
their participation 


-- May authorize points and pay to accomplish mandatory education and HLP/HLPR, 
and to receive benefit from RegAF EPs. This does not include authorization of points 
or pay for the sole purpose of performing PT.


-- Executing and enforcing the unit’s fitness program and ensures appropriate administra-
tive action is taken cases of non-compliance


-- Implementing and maintaining a unit/squadron physical training (PT) program, in 
accordance with applicable guidelines


-- Encourage members to participate in physical training of up to 90 minutes three to five 
times weekly (ARC Caveat: The CC can only encourage this but the member cannot 
be put into status if they are TRs, ARTs, and the like to accomplish this and therefore, 
it is ultimately the member’s responsibility to stay fit on their own time) 


-- Prepare a written policy that describes the unit’s fitness program and provide a copy of 
the written policy to the exercise physiologists or fitness program manager


PhySiCal FiTneSS STandard


- Members will receive a composite score on a 0 to 100 scale based on the following maximum 
component scores:


-- 60 points for aerobic fitness assessment
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-- 20 points for body composition


-- 10 points for push-ups


-- 10 points for crunches


- The following fitness levels are determined by a member’s composite score:


-- Excellent (90 or above) and all component minimums met


-- Good (75 to 89.99) and all component minimums met


-- Unsatisfactory (under 75) and/or one or more component minimums not met


- Members will usually complete their fitness testing according to the following timelines:


-- Excellent: member must test within 12 months


-- Good score: Members are mandated to complete an official Fitness Assessment at a 
minimum of twice yearly


-- Unsatisfactory score must test within 90 days. Retesting is not recommended during 
the first 42 days after an unsatisfactory test.


-- Commanders MAY direct unofficial practice tests but the member must be in status 
(ARC caveat)


- RegAF, AFR, and ANG (Title 10) must retest within 90 days (180 days for ANG (Title 
32)). RegAF, AFR, and ANG AGR members must participate in a unit FIP and complete 
the HLP/HLPR (in person or online) within 10 days of the FA. Non-AGR ARC (AFR 
and ANG) must accomplish HLPR within 60 days of Unsatisfactory FA. Members in the 
Unsatisfactory fitness category will remain in the FIP/SFIP until they achieve a Satisfactory 
or better FA score.


- ARC members who commute from a lower altitude to perform duty at their assigned/
attached unit at a location where the altitude ≥ 5000 feet, may perform FA with an Air 
Force unit at or near their home altitude, with commander’s approval. The UFPM at the 
unit of assessment will forward a copy of FA results to ARC member’s assigned/attached 
UFPM for AFFMS update and tracking purposes. This variation is only for ARC members 
who are not afforded the 6-week acclimatization period at the assessment site.
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adMiniSTraTive and PerSonnel aCTionS


- Members are expected to be in compliance with Air Force fitness standards AT ALL 
TIMES. When members fail to comply with those standards (receive an Unsatisfactory 
Fitness Assessment (FA) score), they render themselves potentially subject to adverse 
action. Commanders should consult with their servicing Staff Judge Advocate before 
taking such action.


- Prohibited Actions: Commanders may not impose nonjudicial punishment (Article 15, 
UCMJ) solely for failing to achieve a Satisfactory fitness score


- ARC medical unit providers will advise members to consult their PCP for evaluation if 
indicated to recommend specific PT appropriate for medical condition or may refer the 
member to host HLP if available. MTFs can provide space available evaluation as required 
for eligible ARC members. To obtain an exemption based on evaluation and recommenda-
tion of PCP, the member must provide the ARC medical unit with medical documentation 
to include diagnosis, treatment, prognosis, and period and type of physical limitations or 
restrictions. Individual Reservists (IR) may be referred by the MTF to their PCP.


-- Upon receipt of a Medical Evaluation Board (MEB) permanent exemption, a member 
is not subject to adverse personnel action for inability to take the FA


-- While units may perform unofficial practice tests for diagnostic purposes, commanders 
will refrain from taking adverse action based solely on the results of these tests


- Authorized Actions: Unit CCs may take adverse administrative action upon a member’s 
Unsatisfactory fitness score on an official FA (see ARC caveat below)


- For ARC members (except AGR), the Unit CC SHALL consider administrative separation 
if a member remains in an Unsatisfactory fitness category for a continuous 24-month period. 
A decision to retain the member does not remove or discount previous FA Unsatisfactory 
assessments. The decision may serve as potential basis for future discharge actions if member 
retests and continues to remain in an Unsatisfactory category (so long as it is within 24 
months of the member’s most recent FA failure). While a commander approving a member’s 
continued retention need not re-visit this decision in the event of future FA failures by 
the member, Unit CCs remain obligated in response to such future failures, to either take 
adverse administrative action or document in the member’s fitness case file why no such 
action is being taken (see para 9.1.2.1.) The unit of attached/assigned CC may initiate 
reassignment of individual reservists after the second Unsatisfactory FA. The member may 
be reassigned to the inactive reserve, either Non-Affiliated Reserve Section (NSRS)-NB if 
obligated, or NARS-NA if non-obligated. Members will be reassigned according to AFI 
36-2115, Assignments within the Reserve Components.
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-- As appropriate, unit CCs will document and take corrective action for members’ 
unexcused failures to participate in the FP such as failing to accomplish a scheduled 
FA, failing to attend a scheduled fitness appointment, failing to complete manda-
tory educational intervention or failing to maintain the required documentation of 
exercise while on the FIP


-- If adverse administrative action is not taken in response to an Unsatisfactory fitness 
score on an official FA, unit CCs will document in the member’s fitness case file as to 
why no action is being taken. The lack of such CC documentation does not discount 
the testing failure as a basis in support of administrative discharge action.


-- For ARC members, and per AFI 36-3209, para. 3.18.9, discharge reason can be failure 
to meet minimum fitness standards and is within the commander’s discretion


REfERENCEs: 
AFI 36-2905, Fitness Program (1 July 2010) 
AFI 36-3206, Administrative Discharge Procedures for Commissioned Officers (9 June 2004), 


AFGMI (2 April 2010) 
AFI 36-3208, Administrative Separation of Airmen (9 July 2004), Incorporating Through Change 


4 (18 March 2010)
AFI 36-3209, Separation and Retirement Procedures for Air National Guard and Air Force Reserve 


Members, (14 April 2005) 
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UnaUThorized abSenCe


Most forms of unauthorized absence, from simply being late for work (“failure to go”), to an 
extended absence without leave, are punishable under Article 86, Uniform Code of Military 
Justice (UCMJ). Airmen who intend to abandon their military duties permanently are deserters 
and are subject to prosecution under Article 85, UCMJ. There are certain requirements and 
considerations the unit must satisfy in handling cases involving an unauthorized absence.


- When an unauthorized absence is discovered, it is important to note the date and time


-- An absence of less than 24 hours is classified as a failure to go for administrative purposes


-- When the absence continues longer than 24 hours, the member’s unit must change 
the member’s administrative status to “AWOL”


-- On the 31st day of continuous absence, the member’s unit must change the member’s 
administrative status to “deserter”


-- Except as noted below, these actions must normally be taken even if the commander 
suspects that the absence may be legally excused. Consult AFI 36-2911, Table 1.1, for a 
comprehensive list of actions to be taken upon realization of an unauthorized absence.


-- Taking these administrative steps WILL NOT standing alone prove that the member 
has committed an unauthorized absence. The administrative steps will affect pay and 
allowances and put the service member’s name on a database civilian law enforcement 
can access during routine stops.


- Regardless of the reason for the absence, if the commander’s initial investigation reveals 
any indication that the absence results from an involuntary casualty rather than desertion 
or unauthorized absence, a status of Duty Status Whereabouts Unknown (DUSTWUN) 
may be appropriate. Consult AFI 36-3002, Casualty Services, the Military Personnel Flight 
(MPF), and the staff judge advocate (SJA) for advice in such cases.


- Under AFI 36-2911, Chapter 2 and Table 1.1, if the member reasonably appears to be 
absent without authority, the commander must:


-- Immediate Actions:


--- Contact the MPF and inform them of the member’s status


--- Determine if the member meets any of the criteria under AFI 36-2911, para 1.5. 
Criteria include duty or travel restrictions, access to classified documents, request 
for asylum or residence in a foreign country, uncompleted action for a previous 
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AWOL, escaped prisoner, wanted for a serious UCMJ violation, or evidence of 
intent to remain away permanently.


---- If so, immediately change the member’s status to “Deserter”


---- In cases involving national security, take all appropriate actions under  
para 2.2.7


--- Evaluate the case to determine whether AFI 36-3002, Casualty Services, applies


--- Notify Security Forces (SF) and request assistance once it becomes clear that the 
member is not merely late for duty


-- After 24 hours of absence: Prepare an AF Form 2098, changing the absentee’s status to 
either “AWOL” or “Deserter” as appropriate, and forward it to the MPF, with a copy 
to the local Finance Office. Consult your SJA.


-- On the third day of absence: Prepare and forward a 72 hour inquiry (IAW AFI 36-
2911, para 2.2.3) to SFS and MPF and re-evaluate whether AFI 36-3002, Casualty 
Services, applies


-- On the 10th day of absence: Prepare and forward letters to the next of kin and allot-
ment payees, and provide copies of these letters to MPF


-- On the 31st day of absence:


--- Notify MPF of the member’s continued absence; retrieve dependent ID cards as 
required by AFI 36-3026(I), paras. 1.4.1.9 and 4.1


--- Ensure processing of DD Form 553 (MPF will assist in preparation) and decide 
(with SF and MPF help) to whom DD Form 553 should be sent


--- Initiate AF IMT 2098 changing status from “AWOL” to “Deserter”


--- Consult with SJA about filing court-martial charges


--- Prepare 31st day status report IAW AFI 36-2911, para 2.2.5


-- On the 60th day of absence: Notify SF and MPF of the member’s continued absence, 
obtain update input from SF and include it in 60 day status report IAW AFI 36-2911, 
para 2.2.5
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-- On the 180th day of absence: Personnel Data Systems program automatically drops 
absentee from the unit rolls. Commander notifies SF of status change and consults 
with SJA concerning other options and/or requirements.


- Civilian and appropriate military authorities may apprehend absentees and deserters. 
Deserters may be arrested summarily by civilian law enforcement agents and returned 
to military control. 


- United States authorities may apprehend absentees and deserters in foreign countries only 
when an international agreement with the country authorizes it or under an agreement with 
proper local authorities that does not violate an existing international agreement. Always 
consult the SJA in these cases.


- Disposition once the member has been returned to military control is covered by AFI 
36-2911, Chapter 4 and Table 4.1


REfERENCEs:
AFI 36-2911, Desertion and Unauthorized Absence (15 October 2009)
AFI 36-3002, Casualty Services (22 February 2010)
AFI 36-3026(I), Identification Cards for Members of the Uniformed Services, Their Eligible Family 


Members, and Other Eligible Personnel (17 June 2009)
AFI 51-201, Administration of Military Justice AFGM1.1 (2 October 2011)
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UnaUThorized abSenCe For an  


air reServe CoMPonenT (arC) MeMber


Most forms of unauthorized absence, from simply being late for work (“failure to go”), to an 
extended absence without leave, are punishable under Article 86, Uniform Code of Military 
Justice (UCMJ). Airmen who intend to permanently abandon their military duties are deserters 
and are subject to prosecution under Article 85, UCMJ. There are certain requirements and 
considerations the unit must satisfy in handling cases involving an unauthorized absence.


General PoliCieS


- When an EAD order calls an ARC member to active duty (AD), the AD unit the member 
is temporarily assigned to processes the absentee only after coordination with the home 
unit. An ARC member voluntarily or involuntarily called or recalled to active duty (AD) 
or active duty for training (ADT) who fails to report is an absentee if strong evidence exists 
that the member received the orders. (Title 10 orders) 


- DODD 1215.13 allows processing of AWOL or desertion without a signed receipt on file. 
To do so, however, substantial proof must exist that orders to report for ADT or transfer 
to the Individual Ready Reserve (IRR) were properly mailed to the most recent address the 
member furnished. Substantial proof consists of written post office verification of current 
address. Contact the office issuing the orders to determine if proof exists.


rePorTinG UnaUThorized abSenCeS 
- The unit to which the member is attached for AD must coordinate with the home unit 


before processing the AWOL/Deserter action


-- If Special Activities Branch (AFPCDPSOA) or Headquarters USAF Academy, Cadet 
Accessions (HQ USAFA/DPYQD) ordered the member to EAD, contact the appropri-
ate office within 1 duty day to determine if substantial proof of delivery of orders exist 
before taking any unauthorized absence action


-- The unit of assignment completes appropriate actions outlined here in Chapter 2 


-- Include the Military Personnel Division, Air National Guard, ANG/DPP, 1411 Jef-
ferson Davis Highway, Arlington, Virginia 22202-3231 (for ANGUS members) and 
the Personnel Employment Branch, Air Force Reserve Command, HQ AFRC/DPMF, 
155 Richard Ray Blvd, Robins Air Force Base, Georgia 31098-1635 (for USAFR 
members) on the distribution of all reports and the DD Form 553 when classifying a 
member ordered to ADT as a deserter 


-- If questions arise, contact AFPC/DPWCM (DSN 665-3727 or 1-800-531-5501)
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- The commander of the disposition unit takes the actions outlined here in Chapter 4 


-- Include the Military Personnel Division, Air National Guard, ANG/DPP, 1411 Jeffer-
son Davis Highway, Arlington, Virginia 22202-3231 and the Personnel Employment 
Branch, Air Force Reserve Command, HQ AFRC/DPMF, 155 2nd Street, Robins Air 
Force Base, Georgia 31098-1635 (for USAFR members) as information addressees on 
the DD Form 616


-- In some cases, the rules outlined above may not be appropriate. Under these circum-
stances, contact AFPC/DPWCM (DSN 665-3727 or 1-800-531-5501) for further 
guidance. 


- When an unauthorized absence is discovered, it is important to note the date and time


-- An absence of less than 24 hours is classified as a failure to go


-- When the absence continues longer than 24 hours, the member’s unit must change 
the member’s administrative status to “AWOL”


-- On the 31st day of continuous absence, the member’s unit must change the member’s 
status to “deserter”


-- Except as noted below, these actions must normally be taken even if the commander 
suspects that the absence may be legally excused. Consult AFI 36-2911,Table 1.1, for a 
comprehensive list of actions to be taken upon realization of an unauthorized absence.


-- Taking these administrative steps WILL NOT standing alone prove that the member 
has committed an unauthorized absence. The administrative steps will affect pay and 
allowances and put the service member’s name on a database civilian law enforcement 
can access during routine stops.


- Regardless of the reason for the absence, if the commander’s initial investigation reveals 
any indication that the absence results from an involuntary casualty rather than desertion 
or unauthorized absence, a status of Duty Status Whereabouts Unknown (DUSTWUN) 
may be appropriate. Consult AFI 36-3002, Casualty Services, the Military Personnel Flight 
(MPF), and the staff judge advocate (SJA) for advice in such cases.


CoMMander’S reSPonSibiliTieS


- Under AFI 36-2911, Chapter 2 and Table 1.1, if the member reasonably appears to be 
absent without authority, the commander must:
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-- Immediate Actions:


--- Immediately contact the MPF and inform them of the member’s status


--- Immediately determine if the member meets any of the criteria under AFI 36-2911, 
para 1.5. Criteria include duty or travel restrictions, access to classified documents, 
request for asylum or residence in a foreign country,uncompleted action for a previ-
ous AWOL, escaped prisoner, wanted for a serious UCMJ violation, or evidence 
of intent to remain away permanently.


---- If so, immediately change the member’s status to “Deserter”


---- In national security cases, take all appropriate actions under para 2.2.7


--- Evaluate the case to determine whether AFI 36-3002, Casualty Services, applies


--- Notify Security Forces (SF) and request assistance once it becomes clear that the 
member is not merely late for duty


-- After 24 hours of absence: Prepare an AF Form 2098, changing the absentee’s status to 
either “AWOL” or “Deserter” as appropriate, and forward it to the MPF, with a copy 
to the local Finance Office. Consult your SJA.


-- On the third day of absence: Prepare and forward a 72 hour inquiry (IAW AFI 36-
2911, para 2.2.3) to SFS and MPF and re-evaluate whether AFI 36-3002, Casualty 
Services, applies


-- On the 10th day of absence: Prepare and forward letters to the next of kin and al-
lotment payees, and provide copies of these letters to MPF. AFI 36-2911, para 2.2.4.


-- On the 31st day of absence:


--- Notify MPF of the member’s continued absence; retrieve dependent ID cards as 
required by AFI 36-3026(I), paras. 1.4.1.9 and 4.1


--- Ensure processing of DD Form 553 (MPF will assist in preparation) and decide 
(with SF and MPF help) to whom DD Form 553 should be sent


--- Initiate AF IMT 2098 changing status from “AWOL” to “Deserter”


--- Consult with SJA about filing court-martial charges


--- Prepare 31st day status report IAW AFI 36-2911, para 2.2.5
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-- On the 60th day of absence: Notify SF and MPF of the member’s continued absence, 
obtain update input from SF and include it in 60 day status report IAW AFI 36-2911, 
para 2.2.5


-- Absentees gone for less than 180 days will be returned to their unit of assignment or 
to another unit with court-martial jurisdiction as determined by the unit of assignment 
commander 


-- Absentees gone for 180 days or more are no longer carried on unit rolls and will be 
sent to the nearest Air Force installation with facilities for handling the case 


--- Commander notifies SF of status change and consults with SJA concerning other 
options and/or requirements


aPPrehenSion


- Civilian and appropriate military authorities may apprehend absentees and deserters. 
Deserters may be arrested summarily by civilian law enforcement agents and returned to 
military control. AFI 36-2911, Chapter 3.


- United States authorities may apprehend absentees and deserters in foreign countries only 
when an international agreement with the country authorizes it or under an agreement 
with proper local authorities that does not violate an existing international agreement. See 
AFI 36-2911, para 3.2.3. Always consult the SJA in these cases.


diSPoSiTion


- Disposition once the member has been returned to military control is covered by AFI 
36-2911, Chapter 4 and Table 4.1 


- When a Guard or Reserve member ordered to ADT returns to military control, actions in  
outlined in Chapter 4 apply, except paragraph 4.4. 


- The detaining unit sends an e-mail notifying the return of a deserter to military control to 
AFPC/DPWCM and the Military Personnel Division


-- Air National Guard, ANG/DPP, 38 AFI 36-2911 14 October 2009 (for ANGUS 
members) 


-- Personnel Employment Branch, Air Force Reserve Command, HQ AFRC/DPMF (for 
USAFR members) as information addressees. 


-- The detaining unit gives the member a non-chargeable transportation request if no 
escort is used 
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REfERENCEs:
AFI 36-2911, Desertion and Unauthorized Absence (15 October 2009)
AFI 36-3002, Casualty Services (22 February 2010)
AFI 36-3026(I), Identification Cards for Members of the Uniformed Services, Their Eligible Family 


Members, and Other Eligible Personnel (17 June 2009)
AFI 51-201, Administration of Military Justice (21 December 2007), Incorporating Change 1 


(3 February 2010)
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line oF dUTy deTerMinaTionS


A Line of Duty (LOD) determination is an administrative tool for determining a member’s 
duty status at the time an injury, illness, disability, or death is incurred. On the basis of the 
LOD determination, the member may be entitled to benefits administered by the Air Force, or 
exposed to liabilities. The key is the nexus between the injury, illness, disability, or death and 
the member’s duty status.


liMiTS on USe oF lod deTerMinaTion


- An LOD determination shall not be used as disciplinary action against a member


- An active duty member cannot be denied medical treatment based on an LOD determina-
tion. Moreover, an LOD determination does not authorize the United States to recoup the 
cost of medical care from the active duty member.


- An LOD determination may impact the following:


-- Disability retirement and severance pay


-- Forfeiture of pay


-- Extension of enlistment


-- Veteran benefits


-- Survivor Benefit Plan


-- Medical benefits and incapacitation pay for members of the Air Reserve  
Component (ARC)


-- Basic Educational Assistance Death Benefit


when lod deTerMinaTionS are reQUired


- The LOD process must be initiated when a member, whether hospitalized or not, has an 
illness, injury, or disease that results in:


-- Inability to perform military duties for more than 24 hours


-- Likelihood of permanent disability


-- Death of a member. In every case where a member dies on active duty, at a minimum, 
an AF IMT 348 must be completed. An administrative determination is not sufficient 
in a case of death.
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-- Medical treatment of an ARC member regardless of the member’s ability to perform 
military duties


-- The likelihood of an ARC member applying for incapacitation pay


PoSSible lod deTerMinaTionS


- Existed Prior to Service (EPTS), LOD Not Applicable: Medical diagnosis determined 
that the death, illness, injury or disease, or the underlying condition causing it, existed 
before the member’s entry into military service or between periods of service and was not 
aggravated by service


- In Line of Duty: Presumed unless disease, death, illness, or injury occurred while member 
was absent without authority or as a result of member’s misconduct


- Not In Line of Duty, Due to Own Misconduct: A formal investigation determined that 
the member’s illness, injury, disease, or death was proximately caused by the member’s own 
misconduct (regardless of whether member was absent without authority)


- Not In Line of Duty, Not Due to Own Misconduct: A formal investigation determined 
that the member’s illness, injury, disease, or death occurred while the member was absent 
from duty


PreSUMPTion oF lod STaTUS


- An illness, injury, disease or death sustained by a member in an active duty status or in 
inactive duty training status is presumed to have occurred in the line of duty. However, 
this presumption can be rebutted.


TyPeS oF lod deTerMinaTionS


- Administrative determinations are made by a medical officer. If the medical officer de-
termines that the condition existed prior to service, the medical officer simply annotates 
the member’s medical record with an entry of “EPTS, LOD Not Applicable.” If the illness, 
injury, disease or death falls into one of the following conditions, the medical officer makes 
an administrative determination by finding the member’s condition to be “in the line of 
duty:” incurred as a passenger in a common carrier or military aircraft; characterized as a 
hostile casualty; an illness or disease clearly not involving misconduct or caused by abuse 
of drugs or alcohol; or a simple injury which is not likely to result in permanent disability.


- Informal determinations are processed on an AF IMT 348 and initiated when an admin-
istrative determination is not appropriate. The commander investigates the circumstances 
of the case to determine if the member’s illness, injury, disease, or death occurred while the 
member was absent without authority, or is due to the member’s own misconduct.
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- Formal determinations are initiated with an AF IMT 348, but also include an investigation 
report and a DD Form 261


-- Required to support a determination of “Not in Line of Duty”


-- Immediate commander will recommend a formal determination when the illness, 
injury, disease, or death occurred


--- Under strange or doubtful circumstances, or due to member’s misconduct or 
willful negligence


--- While the member was absent without authority


--- Under circumstances the commander believes should be fully investigated


-- The commander forwards AF IMT 348 to the SJA for review for legal sufficiency


lod and MiSCondUCT deTerMinaTionS For varioUS SiTUaTionS


- See Attachment 5, AFI 36-2910, for appropriate guidance and rules. Some of these rules 
are based on historic precedents. For more in-depth research, check the Digest of Opinions 
of The Judge Advocate Generals of the Armed Forces.


REfERENCEs:
AFI 36-2910, Line of Duty (Misconduct) Determination (4 October 2002), Incorporating 


Through Change 2 (5 April 2010)
AFI 36-3002, Casualty Services (22 February 2010)
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diSabiliTy evalUaTion SySTeM


Commanders must constantly balance their concern for mission accomplishment with their 
concern for service members’ health and safety. Challenges can arise when service members 
develop injuries, illnesses, and/or physical disabilities/limitations that impact their ability to 
perform their duties and/or to deploy. To resolve these cases, the DOD has developed the 
Disability Evaluation System (DES) to ensure maximum utilization of personnel with injuries, 
illnesses, and/or disabilities/limitations while preserving and promoting the service member’s 
health and well-being.


ProFileS and dUTy liMiTaTionS


- Service members may develop health problems that degrade their ability to perform military 
duties without jeopardizing their health and safety. In such cases, health care providers must 
communicate appropriate medical recommendations regarding fitness for duty and/or duty 
limitations to commanders so that commanders are able to determine the optimum yet safe 
utilization of members in their charge.


- When a service member’s health and/or ability to accomplish the mission are at risk due to 
health problems, health care providers must promptly convey this information to the com-
mander. The AF IMT 469, Duty Limiting Condition Report, is the means of accomplishing 
this task. The AF IMT 469 includes, among other things, information concerning the health 
care provider’s recommendations regarding specific duty limitations for service members.


-- Because commanders are ultimately responsible for their personnel, profiles must be 
timely, accurate, and unambiguous to help commanders make the best decisions for 
their personnel and their mission


-- When a health care provider determines that a physical condition warrants a profile, one 
copy of the AF IMT 469 should be given to the member when he/she leaves the medical 
treatment facility, and another copy must be sent to the individual’s unit commander


-- Because commanders must know the fitness for duty status of their members, the 
HIPAA Privacy Rule allows for disclosures of health information to commanders. 
Information pertaining to fitness for duty may be released to commanders even without 
the service member’s authorization; however, when the patient has not authorized the 
release, the release must be properly tracked by medical personnel.


ConFliCT reSolUTion


- In some situations, a commander may disagree with a health care provider regarding a 
service member’s profile and/or recommended duty limitations


- The senior profile officer appointed by the Medical Group Commander (MDG/CC) 
consults with MAJCOM/SGPA when conflicts between patient interest and commander 
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interest cannot be resolved locally. If there is a risk to the patient that the senior profile 
officer believes may not be fully realized by the unit commander, the wing commander will 
have the final authority to resolve the issue.


- Where a service member’s profile renders him/her ineligible for deployment (“4T”), if the 
commander believes the benefit to the mission outweighs the potential risk to the member, 
the commander may consult with the MDG/SGP prior to deploying the member. High 
risk cases where there is an obvious or high degree of threat to a member’s personal safety 
or health will require HQ AFPC/DPAMM consultation and approval.


evalUaTion boardS


- The Medical Evaluation Board (MEB) is the first step in the Air Force for assessing members 
whose retention is questionable due to health concerns/reasons


-- The MEB is made up of three physicians appointed by the MTF/CC to determine 
whether the member should be returned to duty or whether the case should be referred 
to a Physical Evaluation Board (PEB)


-- AFI 48-123V2, Attachment 2 lists numerous conditions that require MEB processing


- If a case is referred to a PEB, the service member’s immediate commander must provide 
a statement describing the impact of the medical condition upon the member’s ability to 
perform his/her normal military duties and/or deploy. In many cases, the commander’s 
letter is considered to be very persuasive evidence and is accorded great weight by the PEB.


- The PEB may reach the following conclusions:


-- Return to duty (with or without assignment limiting code)


-- Separation/retirement (with or without benefits)


relaTionShiP To line oF dUTy deTerMinaTionS


- DES procedures should not be confused with Line of Duty (LOD) determinations


- Whereas DES procedures are used to determine whether health problems limit a service 
member’s ability to perform his/her duties (and, ultimately, to remain in the Air Force), 
an LOD determination is an administrative tool for determining a service member’s duty 
status at the time an injury, illness, disability, or death is incurred. On the basis of the LOD 
determination, the member may be entitled to benefits administered by the Air Force, or 
exposed to liabilities.
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-- LOD determinations are discussed in depth elsewhere in this chapter


-- In many cases, LOD and DES procedures are warranted. For example, if a service-
member sustains a serious neck injury during an off-duty sporting event, an LOD 
determination may be required to determine whether the service member was in the 
line of duty at the time of the injury (the results will impact the service member’s 
benefits and/or obligations). Similarly, a profile may be required restricting the service 
member from deploying and/or participating in the physical fitness program (PEB/
MEB may be warranted as well).


REfERENCEs:
DODD 1332.18, Separation or Retirement for Physical Disability (4 November 1996), Certified 


Current (1 December 2003)
DODI 1332.38, Physical Disability Evaluation (14 November 1996), Incorporating Change 


1 (10 July 2006)
AFI 36-3212, Physical Evaluation for Retention, Retirement, and Separation (2 February 2006), 


Incorporating Through Change 2 (27 November 2009)
AFI 41-210, Patient Administration Functions (22 March 2006), AFGM1 (31 March 2011)
AFI 48-123, Medical Examinations and Standards (24 September 2009), Incorporating Change 


2 (18 October 2011)
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oFFiCer Grade deTerMinaTionS


While the grade at which an officer retires after serving at least twenty years is normally the 
highest grade held, federal law permits the SecAF to retire both active and reserve officers in 
a lower grade if their service has not been “satisfactory.” This authority has been delegated to 
the Director, Air Force Review Boards Agency. In those cases where an officer’s conduct or 
record raises questions as to the quality of his/her service in a particular grade, an officer grade 
determination (OGD) is required.


- When an officer applies for retirement, any commander in the officer’s chain may initiate 
an OGD if there is evidence the officer’s service in the higher grade has been less than 
satisfactory


- A commander MUST submit an OGD request through the MAJCOM if the officer has a


-- Conviction by court-martial


-- Conviction by a civilian court for a crime involving moral turpitude or was sentenced 
to confinement for one year or more


-- Nonjudicial Punishment within two years of the application for retirement


- A commander MAY submit an OGD request through MAJCOM in other cases if he or 
she believes an OGD is appropriate. Factors to consider include, but are not limited to, 
the following:


-- Misconduct which has fallen short of a criminal conviction or Article 15 punishment


-- Letters of Reprimand


-- Unfavorable Information File


-- Control Roster Actions


-- Referral Officer Performance Report


- At the time an officer applies for retirement, the commander will review the officer’s record 
to determine if any of the above conditions exist. If based on that review, the commander 
initiates an OGD.


-- The commander must notify the officer the OGD is being initiated and why


-- The officer is given 10 calendar days to respond







340      The Military Commander and the Law


- The commander then will make a recommendation regarding the officer’s retirement grade. 
That recommendation must accompany the retirement application as it is forwarded to 
the MPF.


- For retirement in lieu of administrative or punitive action, notification must indicate retire-
ment in a lower grade may result


- OGD packages, including matters and documents submitted by the member, are forwarded 
through command channels to AFPC who sends the case file to the Air Force Review Boards 
Agency. It is reviewed by the Air Force Personnel Board at Joint Base Andrews, Maryland 
with a recommendation given to the Air Force Review Boards Agency Director.


- Any questions concerning officer misconduct, reporting requirements, or the appropriate 
administrative or judicial response to misconduct should be addressed through the servicing 
staff judge advocate or MPF


REfERENCEs:
10 U.S.C. § 1370
10 U.S.C. § 12771
AFI 36-3203, Service Retirements (8 September 2006), Incorporating Through Change 4  


(1 March 2010)
AFI 36-2023, The Secretary of the Air Force Personnel Council and the Air Force Personnel Board 


(8 March 2007), certified current (11 April 2011)
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TaTTooS/brandS, body PierCinG, and body alTeraTion


The Air Force policy on tattoos/brands, body piercing, and body alteration is found in AFI 
36-2903. Failure to comply with the standards concerning tattoos/brands, body piercing, and 
body alteration is punishable under Article 92, UCMJ. Members not complying with these 
provisions are subject to disciplinary action and may be involuntarily separated.


TaTTooS/brandS


- The following tattoos/brands are prohibited:


-- Unauthorized


--- Tattoos/brands that are any of the following:


---- Obscene or advocate sexual, racial, ethnic, or religious discrimination


---- Prejudicial to good order and discipline


---- Of a nature to bring discredit upon the Air Force


--- Unauthorized tattoos are prohibited anywhere on the body, in or out of uniform, 
regardless of whether they can be covered by uniform items or not


-- Inappropriate


--- Tattoos/brands that


---- Exceed one-fourth of the exposed body part; or


---- Are above the collarbone and readily visible when wearing an open-collar 
uniform


--- Inappropriate tattoos/brands must be covered using current uniform items (e.g., 
long-sleeved shirt/blouse, pants/slacks, dark hosiery, etc.) or removed


TaTToo reMoval


- Members with an unauthorized tattoo/brand will have the tattoo removed at the member’s 
expense. Covering the tattoo is not an option.


- Members with an inappropriate tattoo/brand will cover it with a current uniform item or 
remove it
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-- Depending on the circumstances, commanders may seek Air Force medical support 
for voluntary removal of inappropriate tattoos


deTerMinaTion


- The member’s commander determines on a case-by-case basis whether or not a tattoo/brand 
is unauthorized or inappropriate


-- Installation or higher commanders may impose more restrictive standards for tattoos/
brands and body ornaments, on or off duty, in those locations where Air Force-wide 
standards may not be adequate because of cultural sensitivities or mission requirements


-- For example, in a foreign country where tattoos/brands or body ornaments are ob-
jectionable to host country citizens or at installations where members are undergoing 
basic military training, a commander may impose more restrictive rules for military 
members, even off duty and off the installation


body PierCinG


- Members are prohibited from attaching, affixing, or displaying objects, articles, jewelry, or 
ornamentation through the ear, nose, tongue, or other exposed body part (which includes 
visible through the clothing), when:


-- Wearing a military uniform


-- Performing official duty in civilian attire


-- Wearing civilian attire on a military installation


- Females in uniform or in civilian clothes while on duty may wear one small spherical, 
conservative diamond, gold, white pearl, silver pierced or clip earring per earlobe; the 
earrings in both earlobes must match and the earrings must fit tightly without extending 
below the earlobes


- In civilian clothes while off duty but on a military installation, females may wear conserva-
tive earrings within sensible limits


- By implication, the policy allows males to wear earrings when in civilian clothes while off 
duty and off the military installation, but NOT on the military installation


- Installation or higher commanders may impose more restrictive standards for tattoos/brands 
and body ornaments, on or off duty, in those locations where Air Force-wide standards may 
not be adequate because of cultural sensitivities or mission requirements
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-- For example, in a foreign country where tattoos/brands or body ornaments are ob-
jectionable to host country citizens or at installations where members are undergoing 
basic military training, a commander may impose more restrictive rules for military 
members, even off duty and off the installation


- Situations may arise where a commander may restrict the wear of even nonvisible  
body ornaments


-- These situations include any ornamentation that may interfere with the performance 
of the member’s military duties


-- The factors to consider when making this determination include (but are not limited 
to) impairing the safe and effective operation of weapons, military equipment, or 
machinery; posing a health or safety hazard to the wearer or others; and interfering 
with the proper wear of special or protective clothing or equipment


- Commanders should consult with their servicing staff judge advocate prior to taking action


body alTeraTion/ModiFiCaTion


- Members are prohibited from altering or modifying their bodies if the alteration or alteration


-- Is intentional; and


-- Results in a visible, physical effect that detracts from a professional military image


- Examples include, but are not limited to, tongue splitting or forking; tooth filing; and 
acquiring visible, disfiguring skin implants


REfERENCEs:
AFI 36-2903, Dress and Personal Appearance of Air Force Personnel (18 July 2011)
AFI 36-2002, Regular Air Force and Special Category Accessions, Attachment 2 (7 April 1999), 


Incorporating Through Change 2 (20 October 2011)
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FaMily MeMber MiSCondUCT


Installation commanders must constantly try to resolve difficult problems arising from family 
member misconduct. The installation commander is responsible for maintaining good order 
and discipline and protecting Air Force resources, yet has little authority when it comes to 
punishing civilians in general, and family members in particular. Nonetheless, there are certain 
actions available to address family member misconduct.


CoMMander reSPonSibiliTieS and oPTionS


- Administrative Actions


-- Suspend or revoke privileges


--- Driving suspension may be mandatory in certain circumstances (e.g., drunk driving)


--- BX/Commissary


--- MWR facilities


--- Commercial solicitation


-- Terminate military family housing


--- Requires 30-days written notice


--- Air Force pays for the move


-- Debarment


--- 18 U.S.C. § 1382 makes it a crime to enter the installation after previously 
being debarred


--- Debarment should be in writing, setting forth the specific reasons for debarment. 
Debarment may be indefinite, but set time limits are recommended.


--- Must still provide access to medical treatment if authorized and available


- Criminal Actions


-- Criminal actions depend upon the jurisdiction of the base







CHAPTER EIGHT     Personnel Issues for the Commander—Family and Next of Kin      347


-- If the base is under exclusive federal jurisdiction, family members may be prosecuted 
in federal magistrate court. This is a federal prosecution and potentially conviction.


-- If the base has concurrent jurisdiction, either federal court or state court may be the 
proper forum for prosecuting family members. Several states are very possessive of 
their jurisdiction over juveniles. Refer this issue to your staff judge advocate. Some 
bases have negotiated memoranda of understanding with state juvenile authorities to 
determine prosecution of such cases.


-- If the base has only proprietary jurisdiction, the state retains the authority to prosecute 
family member misconduct (involving only state crimes) occurring on the installa-
tion. Any family member misconduct should be referred to the local authorities for 
prosecution.


-- Some installations have established programs for handling juvenile misconduct. Often 
called Juvenile Correction Boards, these boards consider juvenile cases and recommend 
to the commander how to handle the matter.


REfERENCEs:
18 U.S.C. § 1382
DODI 6055.04, DOD Traffic Safety Program (20 April 2009), Incorporating Change 1  


(2 April 2010)
AFI 31-204, Air Force Motor Vehicle Traffic Supervision (14 July 2000), Incorporating Change 


1 (20 July 2007), certified current (30 August 2011)
AFI 31-218(I), Motor Vehicle Traffic Supervision (22 May 2006)
AFI 32-6001, Family Housing Management, AFGM2.1 (6 October 2011)
AFI 36-3026(I), Identification Cards for Members of the Uniformed Services, Their Eligible Family 


Members, and Other Eligible Personnel (17 June 2009)
AFI 51-905, Use of Magistrate Judges for Trial of Misdemeanors Committed by Civilians  


(1 June 1998)
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reMoval FroM baSe hoUSinG


- The Air Force prefers that military personnel retain their assigned family housing for the 
duration of their tour at the installation unless there are reasons that justify termination


- Military personnel may be required to terminate occupancy of family housing when:


-- The conduct or behavior of the member or dependent family member is contrary to 
accepted standards or is adverse to military discipline


-- The member or dependent family members are responsible for willful, malicious, or 
negligent abuse or destruction of property


-- The member fails to comply with the Air Force family child care program


- Cases involving early termination must be fully documented and should be retained on 
file for a minimum of one year. An involuntary move from military family housing is at 
government expense; however, partial dislocation allowance is not payable. Commanders 
are authorized to terminate housing for the above reasons with 30-days written notice to 
the member. Basic due process probably requires allowing the member the right to respond 
(orally/in writing) before the commander makes his/her decision.


REfERENCEs:
AFI 32-6001, Family Housing Management, AFGM2.1 (6 October 2011)
AFI 34-276, Family Child Care Programs (1 November 1999)
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FaMily day Care hoMeS


The purpose of establishing a family child care program on an Air Force installation is to make 
child care available to military members so that they can more successfully perform their military 
mission, secure in the knowledge that their children’s safety, health, and well-being are protected.


liCenSinG reQUireMenTS


- Any individuals caring for other families’ children a total of more than 10 hours a week on 
a regular basis must be licensed to provide care in on-base quarters


-- The requirement to be licensed is computed by multiplying the number of hours the 
provider offers care on a regular basis by the number of children in care


-- This requirement does not apply to:


--- Individuals who occasionally provide care for a friend or neighbor


--- Individuals providing babysitting on an occasional basis for other families


--- Teenagers doing evening or weekend babysitting for families


--- Child care provided in the parents’ own home


--- Parent day care cooperatives


--- Temporary full-time care of a child during a parent’s absence for temporary duty 
or deployment by the person listed on the AF IMT 357, Family Care Certification


- Those who wish to be licensed must submit a completed AF IMT 1928, Family Day Care 
License Application


- Family home day care providers must have all licenses, certifications, and/or registrations 
required by the county, state or country in which the family day care home is located


- Applicants’ homes must be inspected prior to receiving a license


reQUireMenTS To beCoMe a Provider


- Applicants must:


-- Be at least 18 years of age


-- Have the ability to read, speak, and write English
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-- Be physically and mentally capable of providing care


-- Be willing and able to complete the training required of family child care providers


-- Be willing to agree in writing to the requirements for family child care providers


-- Be able to obtain the required insurance coverage


ProhibiTionS aGainST liCenSinG


- Applicants will not be licensed if:


-- They have had their family child care license revoked on another military installation 
or by a county, state, or country unless there is evidence to suggest the reasons why 
their license was revoked would not be a factor in future home child care operations


-- They or any of their household members have been arrested for or convicted of child 
abuse or neglect, a criminal act involving violence, or other acts which would make 
them unsuitable for caring for children


-- They or any of their household members have a history of domestic violence or mental 
or physical illness that would suggest they are not suitable for caring for children


-- They or any of their household members have been the perpetrator in a substantiated 
case of child abuse or neglect


-- They are active duty members


- A provider can care for no more than six children including the provider’s own children 
under the age of eight at one time


- A provider may not care for more than two children including the provider’s own children 
under two years of age


SUSPenSionS


- The license of a family child care provider will be suspended if:


-- They are under investigation for child abuse or neglect


-- They have a household member who is under investigation for child abuse or neglect


-- They are under investigation for a criminal act or have a household member under 
investigation for a criminal act
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-- They have life-threatening deficiencies in their homes


-- They do not correct deficiencies identified in monthly inspections


-- They have a long-term communicable illness that could affect the health of children


-- They are experiencing extreme stress as a result of some unexpected personal or 
family situation


revoCaTionS 
- The license of a family child care provider will be revoked if:


-- They have committed substantiated child abuse or neglect


-- They have a household member who has committed substantiated child abuse or neglect


-- They have been found to have a history of substantiated child abuse or neglect


-- They exhibit a pattern of using inappropriate guidance techniques


-- They exhibit a pattern of non-compliance with Air Force requirements for family child 
care homes


-- They have committed a criminal act or have a household member who has committed 
a criminal act that impacts their ability to provide in-home child care


-- They do not correct life-threatening deficiencies


- The support group commander or wing commander has the final authority and responsibil-
ity for suspending and revoking family child care licenses


General ProGraM rUleS


- After a provider is approved, they will be subject to monthly, unannounced home visits


- Providers are required to report any suspected abuse or neglect to the family advocacy office 
and family child care coordinator


- Providers are not permitted to use negative punishments such as harsh verbal direction, 
shaming, belittling, spanking, hitting, arm-twisting, or withholding food or drink


- Each family day care provider must have at least $300,000 personal liability insurance before 
accepting children for care and automobile liability insurance if children are transported 
in a vehicle
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REfERENCE:
AFI 34-276, Family Child Care Programs (1 November 1999)
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Child develoPMenT ProGraMS


inSTallaTion CoMMander reSPonSibiliTieS


- Installation commanders are charged with: 


-- Establishing child development programs on the installation to provide child care 
for employed active duty and DOD civilian parents of children from six weeks to six 
years of age 


-- Making resources available to make child care services affordable 


-- Ensuring children’s health, safety, and well-being is protected while they are in child 
development programs


reGUlaTionS


- The administration of child development programs is highly regulated. 


- For example, AFI 34-248, Child Development Centers, establishes very detailed rules 
governing, among others, the following topics: facilities and equipment, fire protec-
tion, curriculum, staff-to-child ratios, nutrition and food service, child abuse protection, 
health, and safety.


ShorT-TerM hoUrly Care


- Short-term hourly care, extending no longer than one hour before the start and one hour 
after the end of the function for which the care is being offered, can be made available if 
family child care providers or another Services program, such as the youth program, are 
otherwise unavailable


Child develoPMenT CenTer (CdC) alTernaTive


- As an alternative to the CDC, each installation with military family housing must have a 
procedure for approving individuals to provide family child care in on-base quarters on the 
installation. These providers often offer child care for extended hours for military members 
who work a swing shift or night shift and for special needs children.


-- Program oversight is provided by the family child care panel


-- Rigid requirements are in place to ensure providers are qualified, licensed, and insured


-- Strict guidelines are maintained to ensure children’s health, safety, and well-being 
are protected
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aidS and hiv iSSUeS


- HIV-positive children may be enrolled when it is appropriate for their health, neurological 
development, behavior, and immune status. Do not require routine screening of children 
for HIV prior to program entry.


- The CDC director must inform only those with a need to know about the HIV-positive 
child’s condition. This does not usually include other staff in the center or the parents of 
the other children enrolled.


- HIV-positive individuals may be employed in child care programs and HIV-positive indi-
viduals may be approved as family child care providers unless their care would endanger 
their health or that of others


- Persons with AIDS (acquired immune deficiency syndrome), or persons with family mem-
bers exhibiting symptoms of AIDS, may not be employed in child care or approved as 
family child care providers


REfERENCEs:
AFI 34-248, Child Development Centers (1 October 1999)
AFI 34-276, Family Child Care Programs (1 November 1999)
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SUMMary CoUrT oFFiCerS


For deceased active duty Air Force members (and other entitled individuals), the Air Force 
collects, safeguards, and promptly disposes of their personal property and personal effects. The 
installation commander appoints a summary court officer (SCO) to perform these duties in 
accordance with AFI 34-511, Disposition of Personal Property and Effects. For deceased DOD 
civilians, see AFI 34-511, para 4.4, and AFI 36-809, Civilian Survivor Assistance.


deFiniTionS


- Personal Effects: Any personal item, organizational clothing, or equipment physically 
located on or with the remains. Some examples of personal effects include eyeglasses, jewelry, 
wallets, insignia, and clothing.


- Personal Property: All of the other personal possessions of the decedent. Some examples 
of personal property include household goods, mail, personal papers, and privately owned 
vehicles. Personal property does not include real property except for any debts associated 
with real property.


PrioriTized liST oF reCiPienTS To reCeive PerSonal ProPerTy and PerSonal eFFeCTS


- Surviving spouse or person designated by spouse


- Children in order of age. If the recipient is a minor, forward the property as instructed by 
the minor’s surviving parent or guardian.


- Parents in order of age. If parents divorced or legally separated while the deceased was a 
minor, then the recipient is the custodial parent.


- Siblings in order of age


- Next of kin of the deceased


- A beneficiary named in the will of the deceased


handlinG and diSPoSinG 
- Personal Effects


-- The mortuary officer (MO) inventories, cleans, and secures the personal effects


-- The SCO collects and disposes of any organizational clothing and equipment


-- Once the MO ensures the authorized recipient has been officially notified of the death, 
the MO asks the authorized recipient to provide instructions for disposing of the 
personal effects
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-- The MO may only destroy personal effects after receiving written authorization by the 
authorized recipient


- Personal Property. The SCO:


-- Obtains property disposition instructions and the name and contact information of 
the authorized recipient from the MO


-- Corresponds with the authorized recipient


-- Places at least two death announcements in the base bulletin and/or newspaper asking 
anyone with a claim for or against the estate to step forward


-- Inventories all property on DD Form 1076


-- Promptly gathers the uniform/clothes needed for burial and gives to the MO


-- Removes any questionable items and determines the disposition of this property based 
on criteria in AFI 34-511, para. 3.2.4


-- Properly disposes of military ID cards, documents, mail, and personal papers


-- Properly disposes of funds and negotiable instruments


-- Properly ships and stores items


-- Properly disposes of property in situations when an authorized recipient is not found


-- Closes the summary court file


REfERENCEs:
AFI 34-511, Disposition of Personal Property and Effects (7 June 2011)
AFI 36-809, Civilian Survivor Assistance (1 July 2003)
AFI 36-3002, Casualty Services (22 February 2010)
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diSPoSal oF PerSonal ProPerTy


Personal property of Air Force members and employees, as well as residents and visitors on 
Air Force installations, can come into the custody or control of the Air Force for a variety of 
reasons: death, capture, missing in action, incompetency, absence without leave, desertion, 
medical evacuation, loss, abandonment, or a failure to claim. SecAF is authorized to dispose of 
such property pursuant to 10 U.S.C. §§ 2575 and 9712.


Special procedures are established in AFI 34-242, Mortuary Affairs Program, and AFI 34-511, 
Disposition of Personal Property and Effects, for disposition of property of deceased, missing, 
captured, or detained members, including a detailed method for determining the next of kin 
entitled to receive the property.


For deCeaSed MeMberS


- A base mortuary officer (MO) is responsible for collecting, cleaning, inventorying, and 
safeguarding property until the appointment of the summary court officer (SCO)


- A SCO is normally appointed by the installation commander to continue to collect, inven-
tory, and safeguard the property. The SCO will also dispose of the property.


For MiSSinG, deTained, and CaPTUred PerSonS


- The MO secures and holds the property for 30 days or until the member’s status is changed 
from missing to detained or captured


- If either (1) the missing member’s status is changed to detained or captured, or (2) there is 
no change in status after 30 days, then the property is released to the SCO


- If the missing member returns, the property is released to the member


- The SCO secures, inventories, and disposes of the property to those authorized to receive 
it in the event of the member’s death


REfERENCEs:
10 U.S.C. § 2575 
10 U.S.C. § 9712
AFI 34-242, Mortuary Affairs Program (2 April 2008), Incorporating Change 1 (30 April 2008)
AFI 34-511, Disposition of Personal Property and Effects (7 June 2011)
AFI 34-1101, Assistance to Survivors of Persons Killed in Air Force Aviation Mishaps and Other 


Incidents (1 October 2001)
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overview oF leGal aSSiSTanCe ProGraM


Under 10 U.S.C. § 1044, the armed services may provide legal assistance to eligible beneficiaries 
concerning personal, civil legal problems subject to the availability of legal staff resources. Legal 
assistance in the Air Force is provided in accordance with AFI 51-504.


leGal aSSiSTanCe ProGraM STrUCTUre


- SJAs make every effort to satisfy all legal assistance needs. However, the legal assistance is 
contingent upon SJAs local legal resources and expertise. The Air Force has two categories 
of service, with priority given to mobility and deployment related legal assistance.


-- Mobility/deployment-related legal assistance: ensures the legal difficulties of military 
members do not adversely affect command effectiveness or mission readiness. Not 
determined solely by the subject matter, but by the relationship between command 
readiness and solving the member’s specific legal issue.


-- Non-mobility/deployment-related legal assistance: not specifically defined in the 
instruction; however, it is limited to personal, civil legal problems. Base legal offices 
will provide non-mobility-related legal assistance as resources and expertise permit, as 
determined by the SJA.


eliGibiliTy For leGal aSSiSTanCe


- Active duty members, including reservists and guardsmen on federal active duty under Title 
10 of the U.S. Code, and their dependents who are entitled to an ID card


- This includes Air Reserve component members performing Active Guard/Reserve  
(AGR) tours


- Members of reserve components not otherwise covered following release from active duty 
under a call or order to active duty for more than 30 days for a period of time equal to twice 
the length of order to active duty. Dependents entitled to an ID card are eligible during 
the same time period.


- Retirees and their dependents entitled to an ID card


- Civilian employees stationed outside the U.S. and its territories and their family members 
who are entitled to an ID card and reside with them


- Reservists and National Guard not on Title 10 status, but subject to federal mobilization 
in an inactive status, are eligible for legal assistance for mobility/deployment-related legal 
assistance
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- DOD civilian employees and contractors deploying to or in a theater of operations for 
contingencies or emergencies shall be furnished assistance with wills and powers of attorney 
IAW DODI 1400.32 or DODI 3020.37


- Foreign military personnel may be provided legal assistance in limited circumstances for 
specific matters


leGal aSSiSTanCe ServiCeS Provided


- Wills, living wills, powers of attorney, and notary service


- Adoptions


- Domestic relations


- Servicemembers Civil Relief Act (SCRA) and veterans’ reemployment rights issues


- Casualty affairs


- Dependent care issues, including family care plans


- Financial responsibilities


- Landlord-tenant and lease issues, including privatized housing


- Consumer affairs


- Tax assistance


- Other issues deemed connected with personal civil legal affairs by The Judge Advocate Gen-
eral, the major command SJA, the numbered air force SJA, the base SJA, or the commander


MaTTerS oUTSide The SCoPe oF The ProGraM


- The following are specifically considered outside the scope of legal assistance:


-- Business or commercial enterprises, except in relation to the SCRA


-- Criminal issues


-- Standards of ethical conduct issues


-- Law of armed conflict issues
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-- Official matters in which the Air Force has an interest, such as the Reports of Survey 
program


-- Legal concerns or issues raised on behalf of another person


-- Private organizations


-- Representation of a client in a civilian court or administrative proceeding


-- Drafting or reviewing real estate sales or closing documents, separation agreements, 
divorce decrees, or inter vivos trusts unless the SJA determines an individual attorney 
within the office has the expertise to do so


eThiCal reSPonSibiliTieS


- Information received from a client during legal assistance, and documents relating to the 
client are legally confidential and privileged


-- Privileged information may be released only with the client’s express permission, pursu-
ant to a court order, or as otherwise permitted by the Air Force Rules of Professional 
Responsibility


-- Disclosure may not be lawfully ordered by any superior military authority


- If a commander is contacted by a legal assistance attorney on behalf of a client, e.g., regarding 
a member’s failure to provide financial support to family members, the commander should 
understand the legal assistance officer is representing the interests of that particular client


-- If the commander needs advice concerning the matter, he or she should contact the SJA


-- The SJA represents the interests of the Air Force, unlike the individual legal assistance 
officer who primarily represents the interests of the particular legal assistance client


- Referral: Due to the scope and limitations of the program, as well as the particular needs 
of the client, it is often necessary to refer clients to other sources, such as a civilian attorney 
(through the local bar referral service), the area defense counsel, chaplain, EO counselor, 
military personnel flight, family advocacy or the family support center







CHAPTER NINE      The Air Force Legal Assistance Program      363


REfERENCEs:
10 U.S.C. § 1044
DODI 1400.32, DOD Civilian Work Force Contingency and Emergency Planning Guidelines and 


Procedures (24 April 1995)
AFI 51-504, Legal Assistance, Notary and Preventive Law Programs (27 October 2003), Interim 


Change 1 (21 October 2008)
AFPD 51-5, Military Legal Affairs (27 September 1993)
TJAG Special Subject Letter 2003-3, Legal Assistance for Foreign Military Personnel and Depen-


dents (4 September 2003)
TJAG Special Subject Letter 2004-6, Legal Assistance for Privatized Housing Tenants  


(4 August 2004)
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noTarieS


Many important documents should be or are required by law to be notarized. Notarization 
demonstrates that the person who signed the document is in fact the person who is required to 
sign the document, and can also confirm that the person made an oath as a part of executing 
the document.


eliGibiliTy For air ForCe noTary ServiCe


- Personnel eligible for notary service executed under Title 10 of the U.S. Code are:


-- Members of the armed forces


-- Other persons eligible for legal assistance under 10 U.S.C. § 1044 or other regulations 
of the DOD, to include AFI 51-504


-- Persons serving with, employed by, or accompanying the armed forces outside the U.S., 
Puerto Rico, Guam, and the Virgin Islands


-- Other persons subject to the UCMJ outside the United States


PerSonS wiTh noTary aUThoriTy


- Under 10 U.S.C. § 1044a and Air Force instructions, the following individuals have the 
general powers of a notary public and of a consul of the United States in the performance 
of all notary acts:


-- Judge advocates on active duty


-- Reserve judge advocates at ALL times, not just when on active duty or performing 
inactive duty training


-- Civilian attorneys serving as legal assistance attorneys


-- Adjutants, assistant adjutants, and personnel adjutants, including Reserve members 
on active duty or performing inactive duty training


-- Enlisted paralegals, E-3 or higher, on active duty, or those Reserve component members 
performing inactive duty training


-- Commissioned officers or master sergeant and above stationed at geographically sepa-
rated units (GSUs) or remote locations where no judge advocate or paralegal notary is 
assigned, who have been designated in writing by the GSU’s servicing general court-
martial convening authority staff judge advocate
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SPeCial rUleS For CerTain MiliTary inSTrUMenTS


- 10 U.S.C. §§ 1044b, 1044c, and 1044d, provide for the execution of military powers of 
attorney, military advance medical directives (commonly referred to as a “living will”) and 
military testamentary instruments (commonly referred to as a “will”). These documents:


-- Are exempt from any requirement of form, formality, or recording that is required 
under the laws of a state


-- Military powers of attorney and advance medical directives, but not wills, are also 
exempt from any state requirements of substance


-- Shall be given the same legal effect as powers of attorney, living wills, and wills prepared 
and executed in accordance with the laws of the state concerned. Military advance medi-
cal directives are not enforceable in states that otherwise do not recognize living wills.


- All other documents, notarized under the authority of 10 U.S.C. § 1044a, are subject to 
state law as to form, substance, formality or recording


noTary ProCedUreS and GUidelineS


- Notary procedures and guidelines include:


-- Personnel signing documents as a notary under 10 U.S.C. § 1044a must:


--- Specify date and location and list title and office


--- Use an inked stamp or a raised seal that contains a cite to 10 U.S.C. Section 1044a, 
and the identifiers “U.S. Air Force” and “Judge Advocate”


--- Verify the identity of each person whose signature is to be notarized, usually with 
an ID card


--- Administer an oath for any “sworn” document


--- Maintain a personal notary log that remains with the individual notary and which 
includes each signer’s name and signature, type of document, date, and location


-- Personnel signing documents as a notary under 10 U.S.C. § 1044a must NOT:


--- Accept any fees for the performance of a notarial act


--- Certify a document as a true and accurate copy unless they are the custodian of the 
original. Only the custodian of the original document can create “certified” copies.
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REfERENCEs:
10 U.S.C. § 1044
10 U.S.C. § 1044a
10 U.S.C. § 1044b
10 U.S.C. § 1044c
10 U.S.C. § 1044d
AFI 51-504, Legal Assistance, Notary and Preventive Law Programs, Chapter 2 (27 October 2003), 


Interim Change 1 (21 October 2008)
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PrevenTive law ProGraM


The Air Force preventive law program’s purpose is to educate military members and their 
families on legal issues in order to allow them to focus upon mission requirements, to prevent 
legal problems from occurring, and to reduce the time and resources needed to correct legal 
problems when they do occur. The program includes information on all legal matters, not just 
legal assistance issues.


ProGraM eMPhaSiS and ConTenT


- Every base must have a preventive law program that includes, as a minimum:


-- Mobilization and Deployment Preparation: Educating members on personal legal 
needs for mobility readiness, such as the importance of preparing wills and powers 
of attorney


-- Commander and First Sergeant Awareness: Educating commanders and staff agencies 
on the full range of legal services provided by the legal office and on all legal matters 
affecting command


-- Promote Service Member Awareness: Educate base populace on the importance of 
considering the legal consequences of their actions


-- Identify Common Legal Problems and Novel Legal Concerns: Maintaining vigilance 
to identify new legal concerns such as local consumer scams


how The PrevenTive law ProGraM worKS


- The program is administered through JA functional channels and its scope at a given base 
depends on the available resources of the base staff judge advocate and the judge advocate 
appointed as the base preventive law officer. Rather than focusing on individual legal 
assistance clients, the program consists of an aggressive base-wide education program. 
Examples of activities that are part of the preventive law program include:


-- Conducting oral presentations at commander and first sergeant seminars, commanders’ 
calls, staff meetings, base committee meetings, and newcomers’ orientations


-- Submitting articles for base newspapers, daily bulletin notices, or unit bulletin boards; 
preparing handouts or pamphlets on topics of interest for distribution at the legal office 
or other appropriate offices, such as the family support center


-- Base radio, intranet, or television programs


-- Presenting legal training workshops for law enforcement personnel
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REfERENCEs:
AFI 51-504, Legal Assistance, Notary and Preventive Law Programs, Chapter 3 (27 October 2003), 


Interim Change 1 (21 October 2008)
AFPD 51-5, Military Legal Affairs (27 September 1993)
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willS and PowerS oF aTTorney


To ensure mission readiness, members must effectively manage their personal and financial 
affairs. Wills and powers of attorney (POAs) can be very useful, especially for members with 
mobility responsibilities. A will is an instrument by which a person, known as a “testator,” makes 
a disposition of their property to take effect after their death. A POA is a document by which 
a person conveys the authority to handle specified affairs. Commanders should emphasize the 
importance of preparing wills, POAs, and other necessary documents prior to deployment, 
preferably upon initial assignment to a unit or to a mobility position.


willS


- Though it must be a free and voluntary act by the service member, most Airmen should 
have a will, especially the following:


-- Personnel with minor children


--- Without a will, a court has little valid guidance to help determine where to place 
minor children


--- The court will normally follow the designation of a guardian for the children in a 
will. More importantly, such designation normally prevents indecision and family 
disputes concerning who will care for orphaned children.


-- Personnel with extensive or certain valuable property


- Even between husband and wife with little property other than a house, a surviving spouse 
may find settling affairs easier with a will. Many states have “family probate” laws which 
allow a spouse to probate a valid will without a lawyer and with minimal expense.


- Without a will, property is distributed according to state law


-- Generally, state laws leave all property in the following order of precedence: surviving 
spouse, children, parents, then siblings


-- Each state’s scheme varies, but generally the property will only pass to blood relatives, 
not to in-laws or stepchildren


-- A common misconception is that without a will, all of a person’s property goes to the 
state. Normally, a state will not receive the property unless there are no surviving relatives.


-- If a member does not want state law to determine what happens to his estate, the 
member must make a valid will
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- A will is normally written in general language and will be effective until changed or revoked 
by the testator. However, events may impact specific provisions in the will. Therefore, a 
will should be reviewed periodically and whenever any of the following occur:


-- The birth or death of any person affected by the will


-- The marriage or divorce of the testator


-- A substantial change in the testator’s estate


- The requirements for making a valid will vary widely from state to state. The base legal 
office ensures each member’s will is validly executed under applicable law. For this reason, 
members should avoid “do-it-yourself ” wills.


PowerS oF aTTorney


- A Power of Attorney (POA) is a document that allows someone else to act as your legal 
agent. Though the agent may not be an attorney-at-law, he or she becomes an “attorney-
in-fact”, or agent, when granted authority under a POA. POAs are available at all base legal 
offices and should be tailored to a given situation.


- Although a POA can be very useful, it can be abused as well. Personnel should be careful 
choosing to whom they grant authority. Third parties, e.g., businesses or banks, may or 
may not accept a POA, at their discretion. To revoke a POA before its expiration, personnel 
may execute a revocation of POA and give a copy to any person that might deal with the 
person who has the original POA.


-- Special POA


--- Grants limited authority to accomplish specific transactions


--- Duration is limited by the person giving the POA or to a reasonable time within 
which to accomplish the transaction, usually not more than one year


--- Examples include buying/selling real estate, purchasing/selling a car, or shipping/
storing household goods


-- General POA


--- Gives comprehensive authority over virtually all legal and some non-legal affairs. 
Basically, the person named can do any and all things the grantor could do.
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--- Because the authority granted is so expansive, this type of POA should only be used 
if a special POA will not suffice and if the agent is completely trustworthy


--- A person with a general POA, who is not trustworthy, has the ability to cause very 
serious problems of all kinds, i.e., financial or legal, for the grantor


--- Many banks and realtors will not accept a general POA for the purchase or sale 
of real estate, and require a special POA containing the legal description of the 
property and the actions authorized


-- Durable POA


--- Takes effect upon, or is still effective notwithstanding, a person’s medical incapacity 
and designates another person to make decisions on behalf of the incapacitated per-
son. A general or special POA may be made “durable” with appropriate language.


--- Allows the attorney-in-fact to make decisions or manage affairs on behalf of the 
incapacitated person for the duration of the incapacity


--- The authority may extend to decisions for medical purposes, including a decision 
regarding terminating or limiting medical care in appropriate cases


--- It generally eliminates the need for a court to establish a guardian and conservator 
for the incapacitated person


- Military Powers of Attorney and Wills


-- 10 U.S.C. §§ 1044b, 1044c, and 1044d, respectively provide for the execution of mili-
tary powers of attorney, military advance medical directives, known as “living wills,” and 
military testamentary instruments, commonly referred to as a will. These documents:


--- Are exempt from any requirement of form, formality, or recording that is required 
under the laws of a state


--- Military powers of attorney and advance medical directives are also exempt from 
any state requirements of substance


--- Shall be given the same legal effect as powers of attorney, living wills, and wills 
prepared and executed in accordance with the laws of the state concerned. Military 
advance medical directives are not enforceable in states that otherwise do not 
recognize living wills.
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eQUal oPPorTUniTy and TreaTMenT


inTrodUCTion


Many statutes have been enacted by the federal government to ensure equal opportunity and 
treatment (EOT). Almost all of these apply to civilian employees as victims. They do not cover 
military members as victims, but DOD and Air Force anti-discriminatory policies protect both 
military members and civilian employees through a bifurcated system. The primary difference 
in this bifurcated system is that military members are limited to presenting their complaints to 
forums within the executive department. Civilian employees, on the other hand, have the right 
to file a complaint before an independent federal court after exhausting administrative remedies 
within the executive department.


- The following are key EOT statutes:


-- Title VII of the Civil Rights Act of 1964


-- Equal Employment Opportunity Act of 1972


-- The Rehabilitation Act of 1973


-- The Age Discrimination Act of 1978


-- The Civil Rights Act of 1991


Civil riGhTS aCT oF 1964
- The Civil Rights Act of 1964 is the most important single source of anti-discrimination 


law in this country


- Title VII of the act forbids illegal employment discrimination on the basis of race, creed, 
color, religion, national origin, and gender


eQUal eMPloyMenT oPPorTUniTy aCT oF 1972
- The Equal Employment Opportunity Act of 1972 made Title VII of the Civil Rights Act 


of 1964 applicable to the federal work force; however, the term “employee” only applies to 
federal civilian employees as victims


- The law does not apply to military members as victims


rehabiliTaTion aCT oF 1973
- The Rehabilitation Act of 1973 prohibits employment discrimination against handicapped 


individuals within the federal government


- The law does not apply to military members as victims
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- The Americans With Disabilities Act (ADA) of 1990 is the private sector counterpart to 
the Rehabilitation Act, but it does not apply to the federal government


aGe diSCriMinaTion aCT oF 1978
- The Age Discrimination Act of 1978 forbids illegal discrimination on the basis of age for 


people over 40 years old


- The law applies to civilian employees as victims


- The law does not apply to military members as victims


Civil riGhTS aCT oF 1991
- The Civil Rights Act of 1991 amended Title VII of the Civil Rights Act of 1964 to expand 


remedies available to victims of discrimination


- Compensatory damages (e.g., pain and suffering, emotional distress) awards up to $300,000 
are allowed for a violation of Title VII


- The law does not apply to military members as victims


- Monetary judgments or settlements made during the “administrative phase” are payable 
from the local base O&M funds


air ForCe PoliCy


- Air Force policy is to conduct its affairs free from unlawful, arbitrary discrimination or 
sexual harassment, and to provide equal opportunity and treatment irrespective of race, 
color, religion, national origin, or sex


- Commanders must take appropriate administrative or disciplinary action to eliminate or 
neutralize discrimination and its effects 


air ForCe eQUal oPPorTUniTy and TreaTMenT ProGraM


- AFI 36-2706, Chapters 4 and 5, set out the Air Force EOT program for processing both 
informal and formal discrimination complaints made by military members


-- Military members are limited to presenting administrative complaints of discrimina-
tion, which when substantiated are addressed through command action; they cannot 
bring a civil action against the government for employment discrimination and they 
cannot receive any kind of monetary damages normally available for civilians in the 
same situation


-- Air Force policy is clear: “Zero tolerance” of any kind of unlawful discrimination against 
military members on the basis of race, creed, color, religion, national origin or gender
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-- Discrimination can be generally defined as any action that unlawfully or unjustly 
results in unequal treatment on the basis of race, creed, color, religion, national origin 
or gender, and the distinctions are not supported by legal or rational considerations


-- Such discrimination includes, but is not limited to:


--- Insults, printed materials, visual materials, signs, symbols, posters, or insignias 
that infer negative statements pertaining to protected status (e.g., race, religion)


--- Personal discrimination to bar or deprive a person of a right or benefit


--- Sexual harassment


--- Institutional practices that deprive a person or group of a right or benefit


-- The military equal opportunity (MEO) office is the OPR for the Air Force EOT 
program and handles almost all informal and formal complaints of discrimination 
brought by military members


-- Exceptions include instances involving criminal misconduct investigated by base 
law enforcement authorities instances concerning homosexual conduct, which will 
generally involve an inquiry by the commander, and complaints against senior officials, 
colonels and colonel selects which are investigated by the inspector general (IG)


inSTallaTion CoMMander’S reSPonSibiliTieS


- Provide an environment free from unlawful discrimination and sexual harassment


- Develop policies to prevent unlawful discrimination and sexual harassment and ensure those 
policies are prominently posted in locations and areas frequented by the base population


- Communicates the importance of the relationship of unlawful discrimination and sexual 
harassment prevention to readiness and a professional climate


- Ensure military and civilian personnel attend human relations education as required


- Direct the assessment of the installation human relations climate through the installation 
climate assessment committee


- Ensure appropriate disciplinary and corrective actions are taken if unlawful discrimination 
or reprisal is substantiated


- Review all closed EOT cases on a monthly basis
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- Ensure rating and reviewing officials evaluate compliance with directives prohibiting unlaw-
ful discrimination and sexual harassment and document serious or repeated deviations


- Decide first-level appeals of formal complaints of discrimination


UniT CoMMander’S reSPonSibiliTieS


- Inform unit members of the right to file EOT complaints without fear of reprisal


- Inform members through briefings and EOT policy memoranda that unlawful discrimina-
tion and sexual harassment will not be tolerated and that appropriate disciplinary and 
corrective action will be taken if unlawful discrimination or reprisal is substantiated


- At a minimum, provide MEO the demographics of participants and action taken on all 
EOT allegations investigated within the unit


- Investigate allegations of unlawful discrimination or sexual harassment when the complain-
ant has elected not to file with the MEO office


- Take action to end unlawful discrimination or sexual harassment when a formal MEO 
complaint/incident is substantiated


- Enforce EOT policy in a fair, impartial, and prompt manner


- Ensure rating and evaluating officials evaluate compliance with EOT directives and docu-
ment repeated or serious violations


- Inform alleged offender(s) they are the subject of a formal MEO complaint, ensure they are 
cautioned against taking reprisal or other retaliatory actions, and ensure they are briefed on 
the outcome of the MEO case when it is closed and advise on their right to appeal


- Accomplish unit climate assessments


CoMPlainT ProCeSSinG ProCedUreS


- MEO serves as the focal point for complaints of discrimination brought by military mem-
bers, but the nature of the complaint will determine which agency conducts the investigation


-- Complaints against senior officials, colonels, and colonel selects must be immediately 
referred to SAF/IGS; commanders must notify MAJCOM IGQs and DP SAF/IGQ 
of EOT complaints involving colonels or colonel selects


-- Complaints involving allegations of homosexual conduct must be immediately referred 
to the subject’s military commander
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-- Complaints involving criminal activity such as assault, rape, or child abuse must be 
immediately coordinated with the staff judge advocate (SJA) for a determination of 
whether the matter should be referred for criminal investigation


-- Complainants may elect to use informal complaint process, which may include alter-
nate dispute resolution (ADR)


-- When MEO investigates a complaint of discrimination, it is called a clarification and 
the allegation is documented on AF IMT 1587


-- Base-level MEO personnel conduct clarifications of formal complaints


--- The purpose of clarification is to determine whether a formal complaint is sup-
ported by a preponderance of the credible evidence


--- A preponderance of the credible evidence means more likely than not


--- If a clarification results in a determination that an alleged violation has occurred, 
the case MUST be forwarded through the servicing SJA to the offender’s and the 
complainant’s commander for appropriate action


-- Both the complainant and the subject of a formal EOT complaint may appeal the 
findings upon completion of complaint clarification


-- All appeals must be in writing


-- There is no right to a personal hearing


-- Commanders are not required to withhold command action pending an appeal


-- Installation commanders, MAJCOM/CVs, and SAF/MRB are authorized to decide 
appeals of formal complaints of discrimination


--- First level of appeal is to the lowest level of command authorized to decide the 
appeal, usually the installation commander


--- The appellate authorities may sustain or overrule any finding rendered below or 
remand the matter for further fact finding


--- SAF/MRB is the final review and appeal level for findings of formal complaints 
of unlawful discrimination
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- Findings rendered pursuant to command action under the UCMJ are not subject to appeal 
through MEO channels


PerForManCe evalUaTion rePorTS


- Rating and reviewing officials MUST consider membership in groups espousing supremacist 
causes or advocating unlawful discrimination in evaluating and assigning military members


- While mere membership in such groups is not prohibited, members who join groups 
espousing supremacist causes or advocating unlawful discrimination may not be suited to 
hold supervisory or other responsible positions if their personal views would be in conflict 
with EOT guidelines they are required to support


- Rating and reviewing officials must document serious or repeated deviations from DOD 
and Air Force directives prohibiting discrimination


rePriSal/whiSTleblower


- Air Force members are protected from reprisal for making, preparing, or attempting to 
make, a complaint of unlawful discrimination or sexual harassment to EOT personnel 
(MEO), an IG, members of Congress, DOD law enforcement organizations, or any other 
person or organization in the member’s chain of command designated pursuant to AFI 
90-301 or other established administrative procedures to receive such communications


- Reprisal complaints are referred by MEO to the installation IG for investigation


REfERENCEs:
AFI 36-2706, Equal Opportunity Program Military and Civilian (5 October 2010), Incorporating 


Change 1 (5 October 2011)
AFI 90-301, Inspector General Complaints Resolution (23 August 2011)
Title VII of the Civil Rights Act of 1964
42 U.S.C. § 2000e et seq.
EEO Act of 1972 (P.L. 92-261), amended 42 U.S.C. § 2000e
The Rehabilitation Act of 1973 (P.L. 93-112)
The Age Discrimination Act of 1978, 29 C.F.R. 1625
The Civil Rights Act of 1991 (P.L. 102-166), amended 42 U.S.C. § 2000e
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The inSPeCTor General CoMPlainTS reSolUTion ProCeSS


overview


The inspector general (IG) is the “eyes and ears” of the commander. The IG complaints resolu-
tion program is a leadership tool to resolve problems affecting the Air Force mission promptly 
and objectively.


- The IG will encourage complainants to try to resolve their problem(s) at the lowest level 
first—this usually means the chain of command


- The IG has authority to process a variety of complaints related to violations of law, policy, 
procedures or regulations, abuse of authority, etc.


- ONLY the IG has the authority to process allegations of the “big three”: reprisal, restricted 
access, and improper mental health evaluation referrals, discussed below


- The IG MAY NOT be used for:


-- Matters normally addressed through other channels unless there is evidence those 
channels mishandled the matter or process


-- Inappropriate matters, listed in AFI 90-301, Table 2.9 (e.g., EEO, UCMJ)


-- The Inspector General (TIG) may use SAF/IGS (Senior Official Inquiries Directorate) 
to investigate any potential problems or wrongdoing O-7 selects and above


iG PerSonal CoMPlainTS inveSTiGaTionS


- IG investigations are distinct from other investigations, such as commander-directed in-
vestigations (CDIs)


- The IG investigates pursuant to AFI 90-301 when properly authorized, in writing, by the 
appointing authority (i.e., wing commander)


- The IG does not investigate all complaints. A complaint analysis may result in a referral, 
including to a commander to consider a CDI, or dismissal of the allegations.


- The standard of proof to substantiate an allegation during an IG investigation is a prepon-
derance of the evidence


-- The investigating officer (IO) must be satisfied that the greater weight of the credible 
evidence supports the findings and conclusions


-- This means that it is more likely than not that the events occurred
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rePriSal (“whiSTleblower” ProTeCTion) CoMPlainTS


- Reprisal is a violation of federal law, 10 U.S.C. § 1034, DODD 7050.6, and may result in 
disciplinary action under the UCMJ or applicable civilian directives or instructions


- Reprisal occurs when a responsible management official (RMO) takes (or threatens to 
take) an unfavorable personnel action, or withholds (or threatens to withhold) a favorable 
personnel action, to retaliate against a government employee who made or prepared to 
make a protected communication


-- RMOs include three categories: (1) deciding officials; (2) those who influenced/recom-
mended the action; (3) reviewers/indorsers


-- Personnel actions include actions that affect OR have the potential to affect a military 
member’s current position or career (e.g., a LOR, referral EPR)


-- It is a protected communication when a member who reasonably believes he/she has 
evidence of a violation of law or regulation (regardless of whether he/she is the victim), 
discloses this to an authorized recipient in the form of a lawful communication


--- Unlawful communications include: (1) those that convey an admission of miscon-
duct, violation of the UCMJ, or violation of other applicable criminal statutes 
AND (2) communications that, in themselves, constitute misconduct, a violation 
of the UCMJ, or violation of other applicable criminal statutes (e.g., threats, 
false statements)


--- Besides the IG, the military equal opportunity (MEO) office, and family advocacy, 
authorized recipients of protected communications include, but are not limited to, 
first sergeants, command chief master sergeants, flight commanders, squadron com-
manders and higher, as well as others appointed IAW AFI 51-604 and AFI 38-101


- Reprisal example: Female staff sergeant files MEO complaint against her male supervisor for 
sexual harassment. Supervisor rates her EPR as a “3,” while her previous EPRs were “5’s.” 
Supervisor has no documentation to justify the downgraded performance rating.


- To analyze allegations of reprisal, IGs use a four-part reprisal “acid test”:


-- Did the employee make or prepare to make a communication protected by statute?


-- Was an unfavorable personnel action taken or threatened or was a favorable action 
withheld or threatened to be withheld following the protected communication?


-- Did the RMOs know about the protected communication?







382      The Military Commander and the Law


-- Does the evidence establish that the personnel action would have been taken, withheld 
or threatened if the protected communication had not been made? To answer this 
question, IGs will consider five factors:


--- Reasons stated by the RMO for the action


--- Reasonableness given complainant’s performance/conduct


--- Consistency with the RMO’s past practice


--- Motive of the RMO for the action


--- Procedural correctness of the action


- Reprisal is a subset of abuse of authority. As such, even if the facts do not constitute reprisal, 
they may rise to the level of abuse of authority.


-- Abuse of authority means an arbitrary or capricious exercise of power that adversely 
affects the rights of any person OR results in personal gain or advantage to the abuser


-- Black’s Law Dictionary defines arbitrary and capricious as willful and unreasonable 
action without consideration of, or in disregard of, facts or determining principles


- All reprisal investigations undergo IG and legal reviews at the major command, SAF, and 
DOD levels


- IG, DOD renders final review/approval


reSTriCTed aCCeSS CoMPlainTS


- 10 U.S.C. § 1034 and AFI 90-301, also state that a military member may not be restricted 
or prohibited from making a protected communication to authorized recipients


- The definitions of RMO, protected communication, unlawful communication, and autho-
rized recipients above, apply to restricted access


- Restriction can result from either private or public statements that may reasonably discour-
age Air Force members from going to MEO, IG, etc. For example:


-- During a commander’s call, a squadron commander tells his unit that ALL problems 
will always go through him first
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-- Squadron commander gives a subordinate a letter of reprimand (LOR) for filing a 
complaint against supervisor with civilian personnel office. LOR states, “In the future, 
you will utilize the chain of command. Any further misconduct of this nature will 
result in more severe action.”


- Such an unlawful restriction is a violation of federal law, 10 U.S.C. § 1034, and may result 
in disciplinary action under the UCMJ or applicable civilian directives or instructions


- There is no “acid test” for restricted access. However, proper analysis of these complaints 
requires an in-depth review of BOTH of the following issues:


-- RMO intent: what was the intent of the RMO who allegedly restricted the member?


-- Reasonable complainant’s belief (objective standard): would a reasonable person, 
under similar circumstances, believe he/she was actually restricted from making a 
protected communication based on the RMO’s actions?


- All restricted access investigations undergo IG and legal reviews at the major command, 
SAF, and DOD levels


iMProPer MenTal healTh evalUaTion (Mhe) reFerral CoMPlainTS


- Commanders and other supervisory personnel may encourage an individual to seek a MHE 
on his/her own, but they may not coerce the member to do so (AFI 44-109, para 4.1)


-- Strong “encouragement” is not appropriate


-- Improper MHE example: Airman Jones has been acting strangely. He recently told his 
commander that he was “losing it,” and going to “go postal on someone.” The com-
mander meets with Airman Jones at 1600 on a Friday before a three-day weekend. He 
tells Airman Jones that he’s not getting released for the weekend until Mental Health 
(MH) clears him. Airman Jones, feeling he has no choice in the matter, “volunteers” 
to go to MH, escorted by his two supervisors.


- ONLY a commander can “direct” a member to undergo a mental health evaluation (MHE)


-- In ALL MHE referral cases, the commander is required to notify the member in 
writing, of his/her rights


-- DODI 6490.4, para 6.1.1.4.1 outlines the minimum requirements for MHE rights 
notification. It includes the right to consult with counsel and the IG.


-- The timing of the notice will depend on whether the case was emergent or not
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- “Safety checks” are not authorized! A “safety check” occurs when a commander sends a 
subordinate to mental health and receives feedback, without the required paperwork.


- If the commander has a legitimate concern about the need for a non-emergency or emer-
gency MHE, the commander must get involved by:


-- Gaining firsthand knowledge of the member’s condition


-- Personally seeking the guidance of a MH care provider to determine whether a MHE 
is appropriate


- Unless the complainant alleges the MHE referral was done in reprisal, an MHE referral 
case will ordinarily NOT involve an in-depth review of the commander’s intent or motives. 
Good intentions do not negate technical violations of procedural requirements; however, 
they may mitigate any command action that is eventually taken as a result of the violation.


rePorTinG reQUireMenTS


- All reprisal, restricted access, and MHE referral complaints have unique reporting 
requirements


- All complaints, regardless of the nature of the allegation, alleging O-6 misconduct (even if 
handled by a CDI) must be reported to SAF/IGQ


- ONLY SAF/IGS handles complaints against O-7 selects and above, and civilian equivalents 
(para. 3.2.1.). If there is an allegation against an O-7 select or above, do not investigate—
immediately report allegations to SAF/IGS.


ConFidenTialiTy


- Communications made to the IG are NOT privileged or confidential


- However, disclosure of these communications, and the identity of the communicant, will 
be strictly limited to an official need-to-know


boTToM line


- The potential for an IG complaint should not ever dissuade a commander from taking 
timely and appropriate corrective or preventive actions for legitimate reasons


- Commanders should coordinate with their staff judge advocates for effective legal guidance 
on these issues
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REfERENCEs:
10 U.S.C. § 1034, Military Members Whistleblower Protection Act
5 U.S.C. § 2302, DAF Civilian Employees Complaints
10 U.S.C. §1587, NAF Civilian Employees Complaints
10 U.S.C. § 2409, Defense Contract Employees Complaints
DODD 6490.1, Mental Health Evaluations of Members of the Armed Forces (1 October 1997), 


Certified Current (24 November 2003)
DODI 6490.4, Requirements for Mental Health Evaluations of Members of the Armed Forces 


(28 August 1997)
DODD 7050.06, Military Whistleblower Protection (23 July 2007)
IGDG 7050.6, Guide to Investigating Reprisal and Improper Referrals for Mental Health Evalu-


ations (6 February 1996)
AFI 38-101, Air Force Organizations (4 April 2006) Incorporating Change 2 (20 July 2006)
AFI 51-604, Appointment To and Assumption Of Command (4 April 2006)
AFI 44-109, Mental Health, Confidentiality, and Military Law (1 March 2000), Certified Current 


(20 Septmeber 2010)
AFI 90-301, Inspector General Complaints Resolution (23 August 2011) 
AFPD 90-3, Inspector General—The Complaints Resolution Program (18 August 2009)
SAF/IGQ Website: https://www.ig.hq.af.mil/igq/
SAF/IGQ Investigating Officer’s Guide (April 2007)
SAF/IGQ Commander-Directed Investigation Guide (7 July 2006)
SAF/IGQ JAG Guide to IG Investigations (24 March 2008)
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ProhibiTion on SexUal haraSSMenT


hiSToriCal baCKGroUnd


- No federal statute explicitly defines or outlaws sexual harassment in the workplace; however, 
several federal court decisions in the 1970s established sexual harassment as illegal sex 
discrimination in violation of Title VII of the Civil Rights Act of 1964


-- Title VII’s prohibitions were made applicable to federal civilian employees as victims 
through the Equal Employment Opportunity Act of 1972


-- The protections of Title VII do not specifically apply to military members as victims


-- The Department of Defense’s response to the issue of sexual harassment was the prom-
ulgation of DOD 1350.2, Department of Defense Military Equal Opportunity (MEO) 
Program, which establishes policy for DOD and provides guidance to the military 
services for the implementation of their own equal opportunity and treatment programs 
to combat sexual harassment


-- The Air Force’s equal opportunity and treatment program is set forth in  AFI 36-2706, 
Equal Opportunity Program Military and Civilian


- The Civil Rights Act of 1991 allows for recovery against an employer, which can include 
the Air Force, of compensatory damages (pain and suffering, emotional harm, etc.) up to 
$300,000 per individual in cases of intentional discrimination brought by civilian employ-
ees. Such damages would likely have to be paid out of local base O&M funds.


deFiniTionS


- The Air Force defines sexual harassment as a form of sex discrimination that involves 
unwelcome sexual advances, requests for sexual favors, and other verbal or physical conduct 
of a sexual nature when:


-- Submission of such conduct is made either explicitly or implicitly a term or condition 
of a person’s job, pay, or career


-- Submission to or rejection of such conduct by a person is used as a basis for career or 
employment decisions affecting that person


-- Such conduct has the purpose or effect of unreasonably interfering with an individual’s 
work performance or creates an intimidating, hostile, or offensive working environment
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- Workplace conduct may be actionable as “abusive work environment” harassment even if 
it does not result in concrete psychological harm to the victim; rather, it need only be so 
severe or pervasive that a reasonable person would perceive, and the victim does perceive, 
the work environment as hostile or offensive. “Workplace” is an expansive term in the 
military context and may include conduct on or off duty, 24 hours a day.


- Any person in a supervisory or command position who uses or condones any form of 
sexual behavior to control, influence, or affect the career, pay, or job of a military member 
or civilian employee is engaging in sexual harassment


- Any military member or civilian employee who makes deliberate or repeated unwelcome 
verbal comments, gestures, or physical contact of a sexual nature in the workplace is also 
engaging in sexual harassment


- Although sexual harassment is generally perpetrated by men against women, any form of 
unwelcome sexual advance against employees of either gender may constitute unlawful 
sexual harassment


TyPeS oF SexUal haraSSMenT


- Judicial decisions have recognized two basic kinds of sexual harassment, both of which are 
reflected in the Air Force’s definition, quid pro quo sexual harassment and hostile environ-
ment sexual harassment


- Quid pro quo (meaning “this for that”) sexual harassment occurs when an employee suffers 
or is threatened with some kind of employment injury for refusing to grant sexual favors 
or is promised some sort of tangible job benefit in exchange for sexual favors


-- Generally, it involves a supervisor/subordinate relationship where the victim is told 
to submit to sexual requests or be fired, demoted, or denied a promotion, an award, 
training opportunity, objective appraisal, etc.


-- A single incident may be enough to qualify as quid pro quo sexual harassment


-- A threat to take action that changes a victim’s employment situation in exchange for 
sexual favors without an actual job benefit or detriment is sufficient to constitute quid 
pro quo sexual harassment under Air Force regulations


- Hostile environment occurs when a supervisor, co-worker, or someone else with whom 
the victim comes in contact on the job creates an abusive work environment or interferes 
with the employee’s work performance through words, actions, or conduct that is perceived 
as sexual in nature
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-- Some examples include:


--- Discussing sexual activities


--- Unnecessary touching


--- Commenting on physical attributes


--- Displaying sexually suggestive pictures or pornography


--- Using demeaning or inappropriate terms, such as “babe”


--- Using unseemly or profane gestures


--- Granting job favors to those who participate in consensual sexual activity


--- Using sexually crude, profane, or offensive language


-- A single act, if severe enough, may support a cause of action for hostile environment 
sexual harassment


-- The nature, severity, frequency, and duration of the conduct are some factors the courts 
consider when evaluating whether certain conduct constitutes sexual harassment


-- How severe or pervasive the harassment must be to constitute sexual harassment de-
pends upon the specific facts


--- Conduct that constitutes harassment in one situation may not in another; however, 
the commander who demands professional, civil conduct from members of the 
organization will prevent most of the problems that arise in this area


--- An isolated epithet does not usually support a cause of action for hostile environ-
ment discrimination


---- That does not mean that commanders are in any way restricted from taking 
disciplinary action based upon a single incident


---- In fact, commanders are required to act to stop sexual harassment no matter 
how minor the conduct may be


--- Because the legal boundaries involved in this type of sexual harassment are so 
foggy, supervisors and subordinates alike should avoid ANY sexual conduct in 
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the workplace or any behavior that is in any way demeaning to members of the 
opposite sex


--- All complaints, regardless of whether they appear to meet the legal test of hostile 
environment sexual harassment, should be quickly investigated and appropriate 
action taken to stop offensive conduct


--- Hostile environment sexual harassment is the most difficult type to recognize, 
and the particular facts of each situation determine whether offensive conduct has 
crossed the line from simply inappropriate behavior to sexual harassment


- Under Title VII of the Civil Rights Act, civilian victims may sue the Air Force for monetary 
damages for sexual harassment in either form


-- An employer (i.e., the Air Force) will almost always have no defense in a case of sexual 
harassment if the facts show conduct that resulted in an actual tangible employment 
action (firing, demotion, etc.)


-- Provided no tangible employment action occurred, an employer (i.e., the Air Force) 
may be able to establish a defense to either limit or avoid liability if the employer has a 
formal, published policy against sexual harassment; provides training to its employees 
and supervisors about sexual harassment (and how to stop it); has a grievance and 
complaint system in place; and takes prompt effective corrective action to remedy a 
complaint of sexual harassment


-- If a commander finds out about an incident of sexual harassment (or an incident 
that could be sexual harassment), the commander should not wait for a complaint 
to be filed; rather, the commander should use his/her inherent authority to begin an 
inquiry into the matter in an effort to determine whether the conduct constituted 
sexual harassment and to remedy the problem


- Command attention to sexual harassment must include the following actions:


-- Publish clearly the Air Force’s policy on sexual harassment, i.e., zero tolerance


-- Ensure that civilian employee/military member avenues of communication and com-
plaint are well publicized throughout the unit


-- Provide appropriate training on sexual harassment


-- Act quickly to investigate all complaints of sexual harassment in a fair and impartial 
manner
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-- Seek advice from the MEO office, the staff judge advocate (SJA), and the civilian 
personnel office, as appropriate, before taking action against offenders


CoMMander’S inQUiry Under 10 U.S.C. § 1561 (SexUal haraSSMenT inveSTiGaTionS and 
rePorTS)—MiliTary or Civilian CoMPlainanT


- 10 U.S.C. § 1561 was passed in 1998 by Congress to ensure that complainants in sexual 
harassment cases receive a timely investigation and response to their complaints


- It is important to remember that a complainant (either military or civilian) may elect the 
commander’s inquiry and/or the equal opportunity and treatment (EOT) process for mili-
tary complainant/equal employment opportunity (EEO) process for civilian complainant


- The process is dual-tracked in that the commander’s inquiry, if elected by the complainant, 
is conducted even if the EOT/EEO process has not been completed


- When the commander receives a complaint, 10 U.S.C. § 1561 requires several actions 
(commanders should consult the local SJA office for assistance). Within 72 hours after 
receipt of the complaint, the commander must:


-- Forward the complaint or a detailed description of the allegation to the general court-
martial convening authority (GCMCA)


-- Begin the investigation


-- Advise the complainant of the beginning of the investigation


- The commander is responsible for ensuring the investigation is completed no later than 14 
days after it was commenced


- The commander shall also submit a report on the progress made in completing the inves-
tigation to the GCMCA within 20 days after the investigation began and every 14 days 
thereafter until the investigation is completed, and upon completion of the investigation, 
then submit a final report on the results of the investigation, including any action taken as 
a result of the investigation


CoMPlainT ProCeSSinG—MiliTary CoMPlainanT


- The MEO Office is the OPR for the Air Force EOT program and has primary responsibility 
for the maintenance of the program and for handling complaints of sexual harassment


-- If a complaint (formal or informal) is filed with MEO, it will be handled by the EOT 
officer and the alleged occurrence of harassment will be called an EOT incident
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-- Generally, a formal complaint filed with MEO will generate an investigation by MEO 
personnel called a clarification


-- The clarification is designed to determine the facts and cause of the EOT incident, assess 
the severity of the incident and the effect on morale and good order and discipline, and 
develop recommendations concerning the classification of the incident and appropriate 
corrective action


--- A clarification will include witness interviews, taking statements, reviewing 
records and documents, and will ultimately conclude with a report by an inves-
tigating officer


--- The standard of proof used in a clarification is a preponderance of the credible 
evidence (i.e., more likely than not)


--- At the conclusion of the investigation, the EOT incident will be either unsubstanti-
ated or substantiated and therefore a recommendation will be made


--- Strict time standards exist for completion of the clarification


-- If the EOT incident is substantiated, a legal review is required before the report is 
forwarded to the concerned commander for appropriate action


-- The complaint process allows for an appeal of the findings of the clarification of formal 
complaints of sexual harassment


--- Findings concerning an informal complaint may be appealed by filing a formal 
complaint


--- Either the complainant or the subject may appeal to the next higher commander


--- Command action may continue regardless of the existence of an appeal


--- The appropriate legal office will conduct a legal review if the matter is appealed to 
the next level of command


--- The Air Force Review Boards Agency is the final review and appeal level


- MEO will not investigate a complaint that involves criminal or homosexual conduct


-- Criminal conduct will be handled by the base law enforcement community
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-- Homosexual conduct must be handled by the commander consistent with the guidance 
for enforcing the military’s homosexual conduct policy


-- Complaints against senior officials, colonels and colonel selects are investigated by 
the IG


-- If the result of a clarification is inconclusive, the IG may institute an investigation


- MEO will not investigate a complaint filed by a civil service employee, but rather will 
document the complaint and refer it to the EEO office regardless of the status of the 
alleged offender


CoMPlainT ProCeSSinG—Civilian eMPloyee CoMPlainanT


- The EEO counselor is the OPR for complaints of sexual harassment brought by civilian 
employees


- Pre-Complaint: After a complainant has made initial contact with the EEO Office, an EEO 
counselor will advise the complainant of certain rights and obligations, place all allegations 
in the pre-complaint process regardless of merit or timeliness, and attempt to resolve the 
situation between the parties. The EEO counselor has 30 days to complete this process (60 
days upon agreement by the complainant).


- If the EEO counselor is unable to resolve the situation during pre-complaint processing, 
the complainant is advised that he/she may file a formal complaint of discrimination


- Formal Complaint: The EO counselor will, among other things, advise the complainant 
of further rights


-- During this time, the complaint is evaluated by civilian personnel and the legal office 
for soundness and possible settlement


-- The CCD requests a complaint investigator from the investigations and resolutions 
division (IRD) within 30 days of the date the formal complaint was filed


-- IRD will investigate the complaint and send a copy of the report of investigation and 
complaint file to the CCD, Air Force Civilian Appellate Review Office (AFCARO), 
and the complainant or complainant’s designated representative


-- The complainant must then elect whether an EEOC hearing is desired or whether he 
or she prefers the Air Force to issue a final decision
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-- The complainant and the commander can meet and discuss possible resolution of the 
complaint during the period of time the complainant is deciding which route to pursue


-- The complainant has 30 days from receipt of the report of investigation to request an 
EEOC hearing


- After the formal complaint process, it is possible for the complainant to make various ap-
peals and eventually file suit in federal court; consult the legal office for further information


CoMMand oPTionS To addreSS SUbSTanTiaTed CoMPlainTS oF SexUal haraSSMenT


- Commanders who find military personnel to have engaged in sexual harassment have 
the usual disciplinary and administrative options, including counseling, admonishment, 
reprimand, nonjudicial punishment, administrative discharge, and court-martial


- Commanders who find civilian personnel to have engaged in sexual harassment should 
normally focus any disciplinary action on the offensive act or acts involved (e.g., unwel-
come touching, offensive comments) rather than alleging sexual harassment, and may 
deal with the misconduct pursuant to AFI 36-704, Discipline and Adverse Actions, in the 
following manner:


-- Any disciplinary action which includes punishment greater than suspension for more 
than fourteen days can be appealed to the U.S. Merit Systems Protection Board (MSPB)


-- At an MSPB proceeding, the Air Force must prove by a preponderance of the evidence 
that the misconduct (e.g., offensive touching, offensive comments) took place and that 
the punishment imposed serves to promote the efficiency of the service


REfERENCEs:
10 U.S.C. § 1561
DODD 1350.2, Department of Defense Military Equal Opportunity (MEO) Program (18 August 


1995), Incorporating Change 1 (7 May 1997)
AFI 36-701, Labor Management Relations (27 July 1994)
AFI 36-704, Discipline and Adverse Actions (22 July 1994)
AFI 36-2706, Military Equal Opportunity (MEO) (29 July 2004), Certified Current  


(17 February 2009)
AFI 90-301, Inspector General Complaints Resolution (15 May 2008)
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PoliTiCal aCTiviTieS by air ForCe MeMberS


Political activities by Air Force members may be restricted in order to reach the goal of a 
politically neutral military establishment through avoidance of partisan politics. The Air Force 
provides guidance on permissible and impermissible political activities in AFI 51-902, Political 
Activities by Members of the U.S. Air Force. Violations of AFI 51-902 are punishable under Article 
92, UCMJ, Failure to Obey a Lawful Regulation.


PerMiTTed PoliTiCal aCTiviTieS


- Air Force members MAY:


-- Register to vote, vote, and express a personal opinion on political candidates and issues, 
but not as a representative of the Air Force


-- Make monetary contributions to a political organization or political committee favor-
ing a particular candidate or slate of candidates, subject to limitations under federal 
election laws


-- Attend political meetings or rallies as a spectator when not in uniform


-- Join a political club and attend its meetings when not in uniform


-- Serve as an election official, if such service is not as a representative of a partisan political 
party, does not interfere with military duties, is performed while out of uniform, and 
has the prior approval of the major command commander or equivalent authority 
(approval authority may be delegated to the installation commander)


-- Sign a petition for specific legislative action or a petition to place a candidate’s name 
on an official election ballot if the signing does not obligate the member to engage in 
partisan political activity and is done as a private citizen


-- Write a letter to the editor of a newspaper expressing the member’s personal views con-
cerning public issues, if those views do not attempt to promote a partisan political cause


-- Display a political sticker on the member’s private vehicle or wear a political button 
when not in uniform and not on duty


-- Write a personal letter, not for publication, expressing preference for a specific political 
candidate or cause, if the action is not part of an organized letter-writing campaign on 
behalf of a partisan political cause or candidate
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ProhibiTed PoliTiCal aCTiviTieS


- Air Force members MAY NOT:


-- Use official authority or influence to interfere with an election, to affect its course or 
outcome, to solicit votes for a particular candidate or issue, or to require or solicit 
political contributions from others


-- Be a candidate for civil office or hold civil office, except as authorized by DODD 
1344.10, paragraphs 4.2 and 4.3, and AFI 51-902, paragraphs 5 and 6


-- Participate in partisan political management, campaigns, or conventions, or make 
public speeches in the course of such activity


-- Allow, or cause to be published, partisan political articles signed or authorized by the 
member for soliciting votes for or against a partisan political party or candidate


-- Serve in any official capacity or be listed as a sponsor of a partisan political club


-- Speak before a partisan political gathering of any kind for promoting a partisan political 
party, candidate, or cause


-- Participate in any radio, television, or other program or group discussion as an advocate 
of a partisan political party, candidate, or cause


-- Conduct a political opinion survey under the auspices of a partisan political group or 
distribute partisan political literature


-- Perform clerical or other duties for a partisan political committee during a campaign, 
on election day, or after an election during the process of closing a campaign


-- Solicit or otherwise engage in fund-raising activities in federal offices or facilities, 
including military reservations, for any political cause or candidate


-- March or ride in a partisan political parade


-- Participate in any organized effort to provide voters with transportation to the polls 
if the effort is organized by or associated with a partisan political party or candidate


-- Attend, as an official representative of the Armed Forces, partisan political events, even 
without actively participating
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-- Engage in the public or organized recruitment of others to become partisan candidates 
for nomination or election to a civil office


-- Make campaign contributions to a partisan political candidate


-- Make campaign contributions to another member of the armed forces or an officer 
or employee of the federal government for promoting a political objective or cause


-- Solicit or receive a campaign contribution from another member of the armed forces 
or from a civilian officer or employee of the United States for promoting a political 
objective or cause


-- Use contemptuous words against the office holders described in Article 88, UCMJ (for 
officers) and AFI 51-902 (for officers and enlisted members)


-- Display a large political sign, banner, or poster on the top or side of a member’s private 
vehicle (as distinguished from a political sticker)


-- Display a partisan political sign, poster, banner, or similar device visible to the public 
at one’s residence on a military installation, even if that residence is part of a privatized 
housing development


-- Sell tickets for, or otherwise actively promote, partisan political dinners and other such 
fund-raising events


CaMPaiGninG and holdinG PUbliC oFFiCe


- Air Force members may not campaign as a candidate for nomination or as a nominee for 
civil office except:


-- With proper approval, a member may be permitted to file evidence of nomination or 
candidacy for nomination as required by law


-- Such a request will normally not be approved unless the member is likely to separate 
from active duty/active duty training at least 30 days before the scheduled election


- Air Force members may not become a candidate for any civil office while serving an initial 
tour of extended active duty or a tour of extended active duty that the member agreed to 
perform as a condition to receiving schooling or training wholly or partly at U.S. expense


- Except as authorized by law, regular officers on the active duty list, and members on active 
or full-time National Guard duty under a call or order for a period of more than 270 days, 
may not hold or exercise the functions of a civil office, including:
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-- Federal elective, appointed, or senior executive service offices


-- Any office in the government of a state; the District of Columbia; a territory, possession, 
or commonwealth of the United States; or in any political subdivision of the foregoing


-- Such members may hold or exercise the functions of other federal civil offices when 
assigned or detailed to that office to perform those functions


- Enlisted members may seek and hold nonpartisan civil office on a local school board, 
neighborhood planning commission, and similar agencies


- Officers on active duty may seek and hold nonpartisan civil office on an independent school 
board that is located exclusively on a military reservation, but such offices must be held in 
a private capacity and may not interfere with military duties


- Air Force members may serve as a regular or reserve civilian law enforcement officer or 
member of a civilian fire or rescue squad when such service:


-- Is approved by the member’s commander


-- Is in the member’s personal capacity


-- Does not involve the exercise of military authority; and


-- Does not interfere with performance of military duties


REfERENCEs:
DODD 1344.10, Political Activities by Members of the Armed Forces on Active Duty  


(19 February 2008)
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
AFI 51-902, Political Activities by Members of the U.S. Air Force (1 January 1996)
AFI 51-903, Dissident and Protest Activities (1 February 1998)
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MeMberShiP and ParTiCiPaTion in haTe GroUPS


- Air Force members must reject participation in organizations that espouse supremacist 
causes; attempt to create illegal discrimination based on race, creed, color, sex, religion, or 
national origin; advocate the use of force or violence; or otherwise engage in the effort to 
deprive individuals of their civil rights


-- Active participation in these organizations, such as publicly demonstrating or rallying, 
fund raising, recruiting and training members, organizing or leading such organiza-
tions, or otherwise engaging in activities or acting in the furtherance of the objectives 
of such organizations that the commander finds to be detrimental to good order, 
discipline, or mission accomplishment, is prohibited


--- Members who violate this prohibition are subject to disciplinary action under 
Article 92 of the UCMJ


--- Commanders are authorized the full range of administrative and disciplinary 
actions, including separation, against those who actively participate in these 
organizations


-- Mere membership in these organizations is not prohibited, but must be considered in 
evaluating and assigning military members


- The military equal opportunity office (MEO) is responsible for assisting commanders in 
ensuring that the Air Force equal opportunity policy against discrimination and sexual 
harassment is fulfilled through the equal opportunity and treatment (EOT) program


- An EOT incident (EOTI) is an overt, adverse act, occurring on or off base, directed at an 
individual, group or institution, which is motivated by, or has overtones based on race, 
color, national origin, religion or sex, which has the potential to have a negative impact on 
the installation human relation climate


-- Incidents may include slurs, vandalism, graffiti, discriminatory epithets, signs, or 
symbols


-- MEO will classify the incident as minor, serious, or major depending upon the number 
of participants involved, the degree of any property damage, and the nature and extent 
of any physical injuries sustained as a result of the incident


REfERENCEs:
AFI 36-2706, Military Equal Opportunity Program (29 July 2004)
AFI 51-903, Dissident and Protest Activities (1 February 1998)
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exTreMiST aCTiviTieS


overview


Air Force commanders have the inherent authority, and responsibility, to take action to ensure 
the mission is performed and to maintain good order and discipline. This includes placing lawful 
restriction, when appropriate, on dissident and protest activities. At the same time, commanders 
balance this responsibility with a service member’s right of expression consistent with law and 
impact on the overall command climate and unit cohesion. In assessing a situation involving 
extremism, commanders should consult with their staff judge advocates and other staff members 
in order to respond in an appropriate and prudent manner.


General reSTriCTionS


Participation in extremist organizations is incompatible with Air Force standards. Air Force 
Core values serve to promote unit morale and, among other things, emphasize the right of all 
airmen to live and work in an environment free of harassment, unlawful discrimination, and 
illegal treatment. In supporting these core values, Airmen are expected to avoid the following:
 
- Membership in groups that advocate supremacist causes; encourage racial, gender, or ethnic 


hatred or intolerance; advocate or engage in advocate illegal discrimination or the use of 
force and violence to unlawfully deprive individuals of their rights


-  Participation in public demonstrations or rallies of such groups


- Attending a meeting or activity with the knowledge the event involves an extremist cause; 
when it constitutes a breach of law and order; when violence is likely to occur; or when in 
violation of off-limits sanctions or a commander’s order


- Participation in fund raising activities on behalf of an extremist group


- Recruiting or encouraging others to join an extremist organization


- Distribution of hate or extremist literature on- or off-base to include use of electronic media 
such as e-mail, Facebook, etc.


CoMMander reSPonSibiliTieS


Commanders should ensure Airmen are fully aware of the Air Force position when it comes 
to participation in, or support of, extremist groups or causes. At the same time, Commanders 
must be vigilant and alert for possible indicators of extremist group activity. Extremist activity 
usually has an immediate impact on a unit, eroding the team concept as members divide into 
opposing factions. Early evidence of individuals’ affiliation or involvement in extremist activities 
may come to a commander’s attention in a number of ways including personal observation, 
reports through the chain of command, or anonymous calls or letters. 
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The following activities, in isolation, may not be indicators of potential violence or terrorist 
activity. However, they are likely to be detrimental to good order and discipline. In addition, 
taken in conjunction with significant contextual factors, they may indicate an individual at risk 
of developing into an insider threat.  


- Encouraging disruptive/disobedient behavior


- Expressing hatred or intolerance of American society and culture


- Expressing sympathy for violence-promoting organizations


- Refusing to deploy for political reasons


- Associating with or expressing support for terrorists


- Browsing or visiting internet websites, without official sanction in the performance of duty, 
that promote or advocate violence directed against the United States or U.S. forces, or that 
promote international terrorism or terrorist themes


- Expressing outrage against U.S. military operations


- Expressing a “duty” to protect a foreign community, when the expressed “duty” conflicts 
with the service member’s current mission and/or U.S. national interests


- Possessing or seeking items that would be useful to terrorists but are not required for the 
airman’s performance of normal duties (e.g., night vision goggles or military GPS devices 
that might provide terrorists with capabilities that would otherwise be difficult to obtain)


- Advocating unlawful violence, the threat of unlawful violence, or the unlawful use of force 
to achieve goals that are political, religious, or ideological in nature


- Seeking spiritual sanctioning for unlawful violence


The following activities may be indicators of potential violence or terrorist activity and com-
manders should ensure their subordinates immediately report such indicia through command 
channels or to DOD law enforcement.


- Display of symbols through flags, patches or posters which reflect causes presenting a clear 
danger to the loyalty, disciple or morale of Air Force personnel


- Tattoos and other body markings which identify an airman as a member of an extremist 
group or promote the cause of such an organization
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- Providing financial or other material support to a terrorist organization or to someone 
suspected of being a terrorist


- Expressing an obligation to engage in violence in support of terrorism/violent extremist 
groups, advocating extremists’ views or inciting others to do the same 


-  Purchasing bomb making materials, or obtaining information about their construction 


-  Engaging in para-military training with anti-U.S. individuals


-  Distributing terrorist literature via the Internet


-  Applying for membership in a violent/terrorist group


-  Adopting a violent extremist ideology


-  Expressing loyalty to terrorists


-  Collecting intelligence for terrorists


-  Talking knowingly about future terrorist events


-  Expressing intent to commit a terrorist act


-  Traveling overseas for terrorist training


Department of Army Pamphlet 600-15, Extremist Activities, provides additional guidance that 
commanders may find useful in identifying other signs or indicia of extremist activity by Airmen.
 
CoMManderS’ oPTionS


Commanders’ options in responding to extremist activities include:


- Counseling and education; ensure Airmen under their command understand the impact 
of extremist activity upon the unit as well as the fact there will be vigorous enforcement of 
Air Force policies prohibiting such activity


- Disciplinary action; military and civilian employees may be disciplined for engaging in 
prohibited activity that adversely impacts the mission and creates workplace disruptions 


- Involuntary separation when warranted by the circumstances


- Other administrative or disciplinary action based on the circumstances of the misconduct
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- Use the Armed Forces Disciplinary Control Board process to declare off limits business, 
establishments, or events that promote or cater to extremist activities or positions. See AFJI 
31-213, Armed Forces Disciplinary Control Boards and Off-Installation Liaison and Operations.


Extremist activities are extremely corrosive to unit cohesion and morale and, if unchecked, can 
result in loss of unit effectiveness and capability to accomplish its mission. Commanders need 
to lead by example and take immediate, vigorous action to promote Air Force Core Values and 
ensure extremism finds no ground to take root within their organizations. 


REfERENCEs:
UCMJ articles 92, 116, 117 and 134
DODI 1325.06, Handling Dissident and Protest Activities Among Members of the Armed Forces, 


(27 Nov 2009)
AFI 36-2706, Equal Opportunity Program Military and Civilian, (5 Oct 2010)
AFI 51-201, Administration of Military Justice, (21 Dec 2007)
AFI 51-903, Dissident and Protest Activities, (1 Feb 1998)
AFJI 31-213, Armed Forces Disciplinary Control Boards and Off-Installation Liaison and Opera-


tions, (27 Jul 2006)
DA Pam 600-15, Extremist Activities, (1 Jun 2000)
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ServiCeMeMberS Civil relieF aCT


overview


The Servicemembers Civil Relief Act (SCRA) provides a wide range of protection for individuals 
in the military service. The SCRA is intended to postpone or suspend certain civil obligations 
to enable service members to devote full attention to duty. The SCRA was enacted in 2003 and 
replaced the Soldiers’ and Sailors’ Civil Relief Act.


- The Act applies to active duty members in civil matters, NOT criminal matters


-- Certain provisions of the SCRA are more relevant to new accessions into the military, 
Reservists, and members of the National Guard, because they apply to pre-service 
obligations. Other provisions are more generally applicable to service members.


-- The protections generally begin on the date of entering active duty and generally 
terminate on the date of the person’s release from active duty. However, exceptions may 
apply, depending on which provision of the Act is sought. Members who face problems 
in the areas listed below should be referred to the base legal office.


MoST CoMMon and relevanT ProviSionS


- Eviction: The SCRA prohibits eviction, without a court order, of a service member and 
dependents from rented housing where the rent does not exceed $2,975.54 per month, as 
of 2011. This amount is adjusted upward yearly using a cost-of-living formula found in 
the Act. Unless, in the opinion of the court, the ability of the tenant to pay the agreed 
rent is not materially affected by the tenant’s military service, the court may delay eviction 
proceedings for up to three months.


- Lease Termination: A military member may unilaterally cancel a lease of premises if they 
receive orders (PCS or deployment for more than 90 days). In addition, a military member 
may cancel a pre-service lease for a motor vehicle if they receive orders bringing them onto 
active duty. A military member may cancel any motor vehicle lease (pre-service or signed 
during service) for deployment orders for more than 180 days, or PCS orders to a location 
outside of CONUS, or PCS orders from Alaska or Hawaii to any location outside of those 
states. Early termination fees are prohibited for residential and vehicle leases. 


- Installment Contracts: A service member who enters into an installment contract before 
entering active duty is protected if his/her ability to make payments is materially affected 
by military service. Here, the courts will compare the service member’s preservice income 
and military income to determine his/her financial condition. The creditor cannot exercise 
rights of rescission, termination, or repossession without a court order.
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- Cellular Phones: A cellular phone service contract may be terminated or suspended if the 
service member receives military orders to relocate for a period of not less than 90 days to 
a location that does not support the contract. This includes deployment or TDY orders for 
90 days or longer and PCS orders. Cancellation or suspension is without penalties or extra 
fees as long as the deployment or PCS materially affects the service member’s ability to pay 
the contract and/or use the cell phone service, and the service provider must refund any 
payments that were made in advance for services that were not provided.


- Maximum Rates of Interest: The interest rate on a member’s pre-service obligation must 
be capped at 6 percent unless the creditor shows that the ability of the service member to 
pay interest above 6 percent is not materially affected by reason of their military service. This 
relief applies during the entire period of active duty service and must be applied retroactively 
if the member does not request the cap at the outset of military service.


- Stay of Proceedings: Courts have the discretion to delay a civil court proceeding when the 
requirements of military service prevent the member from either asserting or protecting a 
legal right. The courts will look to whether military service materially affected the service 
member’s ability to take or defend an action in court. If the service member submits 
communication to the court showing: (1) how military requirements materially affect the 
ability to appear, (2) the date when the service member will be available to appear, and (3) 
communication from the commanding officer stating that duty prevents appearance and 
leave is not authorized; the court must grant a stay of at least 90 days.


- Default Judgments: Before a court can enter a default judgment (for failure to respond 
to a lawsuit or failure to appear at trial) against a military member, the person suing 
the member must provide the court with an affidavit stating the defendant is not in the 
military. If the defendant is in the military, the court will appoint an attorney to represent 
the defendant’s interests (usually by seeking a delay of proceedings). If a default judgment 
is entered against a service member, the judgment may be reopened if the member makes 
an application within 90 days after leaving active duty, shows he/she was prejudiced, and 
shows he/she had a legal defense.


- Insurance: A service member’s private life insurance policy is protected against lapse, 
termination, or forfeiture for nonpayment of premiums for a period of military service 
plus two years. The insured or beneficiary must apply to the Veterans’ Administration for 
protection. In addition, professional liability (malpractice) insurance must “freeze” when 
the member enters military service and then resume (exactly where it left off) after release 
from military service.
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- Taxation: A service member’s state of legal residence may tax military income. A member 
does not lose legal residence solely because of a transfer pursuant to military orders. For 
example, if a member is a Virginia resident and is moved to a base in California, the member 
does not lose Virginia residency nor will he or she be subject to pay California state income 
tax on his/her military pay. Also, a non-resident service member’s pay may not be used to 
“lift” a spouse’s pay into a higher tax bracket (the so-called “Kansas rule”).


- Military Spouse’s Residency Relief Act: In 2009, Congress substantially changed the legal 
framework regarding spouse residency for tax purposes. The MSRRA revised the SCRA 
to provide that military spouses do not lose nor acquire a residence for tax purposes solely 
because of a military move. Furthermore, while only military income is protected from 
non-resident income tax for the service member, the MSRRA exempts all income for the 
non-resident spouse. In order to receive this protection, the statute’s language requires that 
the spouse’s residence be the same as the service member, although some states do not appear 
to be enforcing this requirement.


- Pre-Service Mortages: Significant protections exist against foreclosure regarding mortgages 
obtained before a service member was called to active duty service. If foreclosure is initiated 
during active duty service, or with 9 months following active service, foreclosure can only 
be obtained with a court order and the court should stay the proceedings or adjust the 
obligation if the ability to pay is materially affected by service. 


- Adverse Actions: Creditors and insurers may not use a service member’s exercise of rights 
under the SCRA as the sole basis for taking an adverse action (e.g., denial of credit, refusal 
of insurance) against the service member.


REfERENCE:
50 App. U.S.C. §§ 501-596 (2003), Servicemembers Civil Relief Act
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UniForMed ServiCeS eMPloyMenT  and reeMPloyMenT riGhTS aCT 
(USerra)


The Uniformed Services Employment and Reemployment Rights Act (USERRA) encourages 
non-career military service by minimizing civilian employment problems resulting from such 
service. USERRA prohibits discrimination and acts of reprisal against members who serve in 
the uniformed services.


overview


- An employer including any government or private entity, regardless of size, may not deny 
a person initial employment, promotion, or any benefit of employment because the person 
performed or is obliged to perform service in a uniformed service


-- Uniformed services means the Air Force, Army, Navy, Coast Guard, Marine Corps, 
and the commissioned corps of the Public Health Service


-- Service in the uniformed services means performing duty on a voluntary or involun-
tary basis in a uniformed service. It includes active duty, active and inactive duty for 
training, initial active duty for training, full-time National Guard duty, and a period 
for which a person is absent from a position of employment for the purpose of an 
examination to determine the fitness of the person to perform any such duty.


eliGibiliTy CriTeria


- To have reemployment rights following a period of uniformed service, a person must meet 
all of the following eligibility criteria:


-- Must have held a civilian job, which may include temporary jobs


-- Must have given advance notice to the employer that they were leaving the job for 
service in a uniformed service, unless such notice is impossible or unreasonable


-- The period of service does not exceed five years


--- The period of service is cumulative as long as the person is employed by or seeking 
reemployment with the same employer. A person starting a new job with a new 
employer receives a new five-year entitlement.


--- Some categories of military service do not count toward the five-year limit such 
as most periodic and special Reserve and National Guard training, most service in 
time of war or emergency, and involuntary extensions on active duty
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-- Must have been released from service under honorable conditions


-- Must have reported back to the civilian job in a timely manner or have submitted a 
timely application for reemployment


Period of Military 
Employment


1-30 Days 31-180 Days
More than  
180 Days


Application 
Requirements


Report next scheduled 
work period - after 
sufficient time to allow 
safe transportation 
from military training 
site to the person’s 
place of residence, plus 
eight hours


Apply within 14 
days following 
completion of 
service


Apply within 90 
days following 
completion of 
service


enTiTleMenTS


- People who meet the eligibility criteria under USERRA have seven basic entitlements:


-- Prompt reinstatement


-- Accrued seniority, as if the person had been continuously employed


--- This is the “escalator principle,” meaning the returning veteran does not step back 
on the seniority escalator at the point he stepped off, but at the point he would 
have occupied had he kept his position continuously during his military service


--- The “status” the person would have attained if continuously employed includes, 
for example, location, opportunity to work during the day instead of at night, and 
the opportunity to work in a department or at such times when there are better 
opportunities to earn commissions or to be promoted


-- Immediate reinstatement of civilian health insurance coverage, if the member does not 
elect to continue it during service


-- Other non-seniority benefits, as if the person had been on a furlough or leave of 
absence, such as holiday pay or bonuses


-- Training or retraining and other accommodations
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--- USERRA requires an employer to make reasonable efforts to qualify the returning 
person for work, including training on new equipment or methods


--- An employer must also make a reasonable effort to accommodate a returning 
disabled service member otherwise entitled to reemployment


---- Disability need not be permanent in order to confer rights (e.g., a broken leg)


---- If disability is such that it cannot be accommodated and disqualifies the 
person from their pre-service job, the employer is required to reemploy the 
person in some other position which is most similar to the position to which 
they are otherwise entitled in terms of seniority, status, and pay


-- A person reemployed by an employer shall not be discharged, except for cause


--- Within one year from being reemployed, if continuous service in the uniformed 
services was more than 180 days


--- Within 180 days from being reemployed, if continuous service was 31-180 days


--- No special protection exists for service of 30 days or less


-- Prohibition of discrimination or reprisal


--- An employer cannot deny initial employment, reemployment, retention, promo-
tion, or any benefit of employment because of a person’s service or application to 
serve in the uniformed services


--- An employer also may not take adverse employment action against a person be-
cause they either take enforcement action under USERRA, testify or assist in an 
USERRA investigation, or exercise any right under USERRA


aSSiSTanCe and enForCeMenT


- The Veterans’ Employment and Training Service within the United States Department of 
Labor will assist persons claiming rights under USERRA, including persons claiming rights 
with respect to the federal government as a civilian employer


- The Office of Employer Support for the Guard and Reserve (ESGR) will also assist service 
members in enforcing USERRA, 1-800-336-4590
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REfERENCEs:
38 U.S.C. §§ 4301-4333
32 C.F.R. Part 104
20 C.F.R. Part 1002
DODI 1205.12, Civilian Employment and Reemployment Rights of Applicants for, and Service 


Members and Former Service Members of the Uniformed Services (4 April 1996), Incorporat-
ing Change 1 (16 April 1997)


Memorandum from The Assistant Secretary of the Air Force, Civilian Reemployment Protections 
for Air Force Military Peronnel, (25 October 2011)
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UniForMed ServiCeS ForMer SPoUSeS’ ProTeCTion aCT


In 1982, Congress passed the Uniformed Services Former Spouses’ Protection Act (USFSPA) 
to provide certain benefits to the former spouses of military members.


whaT USFSPa doeS


- Under USFSPA:


-- State courts are allowed to divide disposable military retired pay between the member 
and spouse IF the state court desires


-- Former spouses, in some circumstances, are able to receive a portion of the member’s 
retired pay directly from the government


-- Some former spouses are entitled to care at military medical facilities and access to 
military exchanges and commissaries


-- Former spouses may be beneficiaries under the survivor benefit plan (SBP)


-- Some victims of spousal or child abuse are also eligible for benefits


whaT USFSPa doeS noT do


- USFSPA does NOT:


-- Require courts to divide military retired pay


-- Establish a formula or award a predetermined share of military retired pay to former 
spouses


-- Place a ceiling on the percentage of disposable retired pay that may be awarded to a 
former spouse


-- Require an overlap of military service and marriage as a prerequisite to division of 
military retired pay as property


diviSion oF reTired Pay


- If a court apportions retired pay between member and spouse, only “disposable retired pay” 
(DRP) may be divided


- DRP is defined as the member’s monthly retired pay minus certain deductions, such as 
income tax withholdings, survivor benefit plan premiums, and, if the member is entitled to 
disability pay, the product of the member’s monthly retired pay multiplied by the percentage 
of his disability
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- Compensation not included in DRP, including disability compensation, is not subject to 
division by state courts


- Amounts paid directly to a former spouse cannot exceed 50 percent of member’s DRP


JUriSdiCTion Under USFSPa
- USFSPA precludes a court from treating retired pay as the property of the member and 


their spouse unless the court has jurisdiction over the member based upon either


-- The member’s residence, other than because of military assignment


-- The member’s domicile


-- The member’s consent to the court’s jurisdiction


direCT PayMenT oF reTired Pay


- Direct payment of retired pay may be made to a former spouse from the military pay 
centers if


-- There is a court order or a property settlement that has been ordered, ratified or ap-
proved by the court


-- The final order specifically provides that payment is to be made from disposable retired 
pay and is for either


--- Child support


--- Alimony


--- Division of retired pay as property, IF


---- The former spouse was married to the member for ten years or more, during 
which the member performed ten years or more of creditable service, and


---- The order expresses payment in dollars or a percentage of the member’s DRP


- Direct payments terminate upon the earliest of three events


-- Terms of court order satisfied


-- Death of the retired member


-- Death of the former spouse
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- Procedure for request for direct pay. The former spouse must send the designated agent of 
the member’s uniformed service (for Air Force members, DFAS-CL) the following items:


-- A signed DD Form 2293, Application for Former Spouse Payments from Retired Pay, and


-- A copy of the court order and other accompanying documents that provide for payment 
of child support, alimony, or division of property. Any accompanying documents must 
be certified by an official of the issuing court within 90 days immediately preceding 
service on DFAS.


- Notification to DFAS can be by regular mail, e-mail, fax or certified mail


- No later than 30 days after effective service, DFAS shall send written notice to the affected 
member at the last known address


- DFAS may reject any request for direct pay that does not satisfy the statutory requirements


- If the member responds to the notification, DFAS will consider the response and will not 
honor the court order whenever it is shown to be defective, modified, superseded, or set aside


- No later than 90 days after effective service, DFAS shall make payment to the former spouse 
and inform him or her of the amount to be paid. If the court order will not be honored, 
an explanation shall be sent as to why the court order was not honored.


eliGibiliTy For MiliTary beneFiTS


- An unremarried former spouse receives medical, commissary, base exchange, and theater 
privileges under morale, welfare, and recreation (MWR) if:


-- He or she was married to the military member for at least 20 years at the time of the 
divorce, dissolution or annulment


-- The military member has performed at least 20 years of service that is creditable in 
determining eligibility for retired pay (the member does not have to actually be retired 
from active duty); and


-- The former spouse was married to the member during at least 20 years of member’s 
retirement-creditable service
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- An unremarried former spouse may be eligible for limited medical benefits (but not BX or 
commissary privileges) IF:


-- He or she was married to the military member for at least 20 years at the time of the 
divorce, dissolution or annulment


-- The military member has performed at least 20 years of service that is creditable in 
determining eligibility for retired pay (the member does not have to actually be retired 
from active duty); and


-- The former spouse was married to the member during at least 15 years of member’s 
retirement-creditable service


- Qualifying former spouses who have remarried may receive a restoration of some benefits 
upon the termination of that marriage by divorce or death. Medical benefits, however, are 
lost forever upon remarriage, unless the marriage is annulled.


REfERENCEs:
10 U.S.C. § 1072
10 U.S.C. § 1076
10 U.S.C. § 1086a
10 U.S.C. § 1408
32 C.F.R. Part 63.6
AFI 36-3026(I), Identification Cards for Members of the Uniformed Services, their Family Members, 


and Other Eligible Personnel (17 June 2009)
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riGhT To FinanCial PrivaCy aCT (rFPa)


The Right to Financial Privacy Act (RFPA) provides privacy protection for customers’ financial 
records held by financial institutions. It strikes a balance between an individual’s privacy interest 
in these records and the government’s interest in investigating criminal misconduct. The RFPA 
specifically describes the means by which government authorities can obtain an individual’s 
financial records from a financial institution, provides notice and challenge procedures for the 
customer, and prohibits unfettered access by a government agent. The Act does not apply to 
obtaining access to financial records maintained by military banking contractors located outside 
of the United States, the District of Columbia, Guam, American Samoa, or the Virgin Islands. 
Failure to follow the requirements of the statute can result in litigation in U.S. district court, 
delays in courts-martial or administrative actions, and civil penalties.


MeanS For obTaininG reCordS For a law enForCeMenT inQUiry


- A DOD law enforcement office may request basic identifying information relevant to a 
legitimate law enforcement inquiry without consent or notice. Such information includes:


-- Name


-- Address


-- Account number


- Consent: Preferred method is with the customer’s consent. DOD and Air Force policy is to 
attempt to obtain consent, if feasible, before using other methods to obtain financial records.


-- Consent MUST be in writing in the prescribed form


-- The consent form must include a number of disclosures, to include the records being 
disclosed, the purpose for disclosure, the agency to which they may be disclosed, and 
the fact that consent ends after three months unless terminated earlier by the person. 
A “statement of customer rights” is used for this purpose.


- Search warrant: Issued by either a federal magistrate or a state judge within the applicable 
federal district


-- A military search authorization is only valid for records maintained at on-base bank-
ing institutions at overseas installations. Records must be maintained at the on-base 
location, not merely accessible from the on-base location.


-- AFOSI should coordinate with the SJA before obtaining warrants or search 
authorizations
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-- Within 90 days of executing a search warrant, the customer must be notified that the 
records were seized


- Judicial subpoena: Once the convening authority refers a case to trial by court-martial, the 
trial counsel has authority to issue subpoenas under Article 46, UCMJ. See also R.C.M. 
703(e). Accordingly, trial counsel may subpoena the financial records of an accused or 
of witnesses. Subpoenas for an accused’s records are exempt from the requirements of 
the RFPA. For witnesses, trial counsel must provide notification and an opportunity to 
challenge the subpoena.


- Administrative subpoena: DOD/IG is authorized in circumstances to issue administrative 
subpoenas


- Formal written request: RFPA allows this procedure only if no administrative subpoena 
authority “reasonably appears to be available” to the government


-- Investigators must follow RFPA, DOD, and AFOSI requirements exactly


-- Notify the customer that if he wishes to prevent disclosure, he must complete a fill-
in-the blank form and sworn statement attached to the notice and file the forms with 
the court within ten days IAW RFPA. DOD Instruction 5400.15 gives the customer 
14 days from service and 18 days from the initial mailing.


- The RFPA applies only in the states and territories of the U.S. (i.e., Puerto Rico, Guam, 
American Samoa, and the Virgin Islands), and the District of Columbia


-- At other installations, DOD Instruction 5400.15 allows use of a military search au-
thorization to obtain records maintained at on-base military banking facilities and 
credit unions


-- Follow host nation procedures for off-base local national financial institutions


REfERENCEs:
12 U.S.C. § 3401, et seq.
UCMJ, art. 46
Rule for Courts-Martial 703(e) (2008)
DODI 5400.15, Guidance On Obtaining Information From Financial Institutions (2 December 


2004), Incorporating Change 1 (3 July 2007)
AFI 71-101 (Volume 1), Criminal Investigations (1 December 1999), Incorporating Change 1 


(17 March 2009)
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Media relaTionS dUrinG airCraFT aCCidenTS


Within one hour after notification of an accident, Public Affairs (PA) should provide an initial 
news release with all available, releasable, commander-approved information to the news media, 
SAF/PA, and Air Force News Service. The initial release should include information as indicated 
in AFI 35-104, Media Operations, para 2.12.


aCCidenTS on MiliTary inSTallaTionS


- If no classified material is exposed, the commander will permit news media photography


- If classified information or materials are exposed and cannot be covered or removed, media 
or visitors will not be allowed to photograph or videotape in the area


-- Notify media or visitors of any restrictions on what can be filmed


-- Bar or restrict media or visitors from sensitive sites or activities


-- Immediately notify security forces of suspected filming of classified information or 
activities by media personnel or visitors. Security forces will confiscate film and video-
tape and provide a receipt for any film or videotape seized. Do not detain the media 
or visitors.


-- Review seized film or videotape with security forces to see if classified information 
is contained on the film or videotape, then return all portions that do not contain 
classified information


- Immediately notify the local Air Force Office of Special Investigations (AFOSI) if:


-- The film contains classified information


-- It appears there was intent to deliberately film or videotape classified information 
for purposes of profit, espionage, or to have any other significant adverse impact on 
national security


aCCidenTS aT oFF-baSe loCaTionS


- Unless an off-base accident site is declared a National Defense Area (NDA), on-scene 
commanders, PA, accident boards, and security forces have limited authority to deal with 
or manage media activity


- If no classified information is exposed, the senior Air Force representative will permit 
news media photography
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- If it is undetermined whether classified information is exposed, explain that fact to 
any media photographers at the scene and advise them that no photography is authorized. 
Warn them that taking pictures without permission may violate federal law and subject 
them to future investigation.


- If classified information is exposed and cannot be covered or removed:


-- Explain that federal law prohibits photography when official permission is expressly 
withheld and ask the news media to cooperate


-- Do not use force if news media representatives refuse to cooperate unless the area has 
been declared an NDA. If photographs are taken after a warning is issued, Air Force 
officials must ask civilian law enforcement authorities to stop further photography of 
the exposed classified information and to collect all photographs.


-- If no civilian law enforcement authorities are present and news media representa-
tives take unauthorized pictures, do not seize the videotapes or film or detain the 
photographers


-- Immediately contact the managing editor or news director of the medium employing 
each photographer


-- Explain the situation and request the return of videotape or film having suspected 
classified information


-- Explain failure to return the material to military authorities violates federal law, i.e., 
18 U.S.C. §§ 793(e), 795, 797


releaSinG naMeS oF aCCidenT viCTiMS


- Deceased: Generally, the responsible installation PA office releases the names of people 
killed in Air Force accidents only after the next-of-kin have been notified. Wing com-
manders may release the names before notifying next-of-kin when a military accident in a 
civilian community causes significant property damage or loss of life, only to reassure the 
community the Air Force members were well qualified or experienced.


- Survivors: Generally, release the names of all survivors immediately. Report survivors who 
are believed to be in immediate danger of dying as survived but in critical condition. If, in 
the commander’s opinion, releasing the survivors’ names will reveal the identity of deceased 
personnel prior to next-of-kin notification, withhold the names.


- Missing or Presumed Lost: PA office at departure base will release the names of passengers 
and crew to news media individually, as the next-of-kin are notified; this should not delay 
the announcement that the aircraft is missing
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- When key U.S. or foreign government officials are killed, injured, or missing while on an 
Air Force installation or in an Air Force vehicle or aircraft, notify OASD/PA press desk for 
public announcement by the White House Press Secretary


aCCidenT inveSTiGaTionS


- Commanders and PA representatives must not speculate about the causes of the accident, 
even if the cause seems obvious. Explain that only a safety investigation board (SIB) or 
accident investigation board (AIB) is qualified to determine the causes.


- Do not lead the reporter to believe that all SIB findings will be made available. Explain 
the purpose of the safety board is to prevent accidents, not to fix blame. The safety board’s 
conclusions are privileged, as are statements given to the board under the promise of 
confidentiality, and must be protected.


- If a reporter requests the AIB or SIB report, direct him or her to the convening authority 
of the AIB. For more detailed information on accident report releases, refer to AFI 51-503, 
Aerospace Accident Investigations.


REfERENCEs:
18 U.S.C. §§ 793(e), 795, 797
AFI 34-1101, Assistance to Survivors of Persons Killed in Air Force Aviation Mishaps and Other 


Incidents (1 October 2001)
AFI 35-101, Public Affairs Responsibilities and Management (18 August 2010)
AFI 35-104, Media Operations (22 January 2010)
AFI 51-503, Aerospace Accident Investigations (26 May 2010)
AFI 91-204, Safety Investigations and Reports (28 September 2008)
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naTional deFenSe areaS


Air Force commanders are charged with responsibility for protecting DOD resources under 
their control. The responsibility is not limited to resources located on federal land under DOD 
jurisdiction, but applies to such resources wherever they are located, whether on or off a military 
installation. For the most part, commanders rely on federal, state, and local civil authorities to 
protect off-base assets. However, when civil authorities are unavailable, unable, or unwilling to 
provide protection, it may be necessary to establish a National Defense Area (NDA), thereby 
enabling direct military protection of the assets concerned. The installation commander is ulti-
mately responsible for the protection of military equipment, property, information, or personnel 
in the United States and its territories. If they are at risk off a military installation, the installation 
commander may declare an NDA to contain and secure the federal government resources.


- Definition: An NDA is an area established on non-federal lands located within the United 
States, its territories, or possessions for the purpose of safeguarding classified defense infor-
mation or protecting DOD equipment or material. Establishment of an NDA temporarily 
places the land concerned under the effective control of the DOD. An NDA can also be 
established on federal lands under the control of other federal agencies.


- Commanders of major commands, numbered air forces, wings, groups, installations, and 
designated on-scene commanders for major accident responses, all have authority to es-
tablish NDAs. Once established, the commander has authority/responsibility to define the 
boundary, mark it with an appropriate barrier, and post warning signs.


- The attached form letter may be used to communicate establishment of an NDA to local 
governments, citizens, media, and others


rUleS For eSTabliShinG an nda
- NDAs may only be established within the United States, its possessions, or territories. They 


are not applicable in overseas areas.


- NDAs may only be established under emergency situations such as aircraft crashes, emer-
gency landings by aircraft carrying nuclear weapons; emergency diversions of military 
aircraft to civilian airports, and accidents involving temporary immobilization of nuclear 
weapons ground convoys. Planned rest stops are not emergencies.


- The size, shape and location of the NDA must be reasonably related to what is needed to 
protect the resource concerned. The boundaries should be clearly defined, preferably by 
some form of temporary barrier, such as rope or wire. Warning signs should be posted at 
each entry control point and along the boundary.
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- To the extent possible, the consent and cooperation of the landowner should be sought 
when establishing an NDA. However, military necessity ultimately drives the location, 
size, and shape of an NDA, and it may be established with or without the owner’s consent.


- Because the NDA effectively deprives the landowner of the use of the property during the 
period the NDA is in existence, the Air Force may have to compensate the landowner for 
the temporary “taking” of the property


- Commanders should consult with their servicing staff judge advocate when deciding to 
establish, disestablish, or modify an NDA


enForCeMenT


- Commanders have the authority to prohibit entry into NDAs and to remove those who 
enter without authority, using the minimum force reasonably necessary to prevent violation 
of the NDA and to protect the DOD resources concerned


- Apprehension or detention of civilian personnel who violate the security requirements of 
the NDA should normally be done by civilian law enforcement authorities


- If civil authorities cannot or will not provide assistance, on-scene military personnel may 
detain civilian violators or trespassers and escort them from the NDA


- Civilian offenders detained by military personnel should be released to proper civil authori-
ties as quickly as possible; coordinate with the servicing staff judge advocate


- Military action to detain civilian violators is limited to the NDA and the immediate bound-
ary area. Pursuit of civilian offenders by military authorities beyond the immediate area 
should be left to the responsibility of civil law enforcement authorities.


Media relaTionS


- On-scene commanders should be sensitive to interests of the media, and should limit 
photography only as much as necessary to protect classified information. If the off-base site 
is designated as an NDA, support news media representatives as on a military installation. 
Media representatives should be briefed on appropriate disclosable information during a 
nuclear accident or incident and the procedures to be followed, such as escort requirements.


- For example, rather than prohibiting all photography, it may be sufficient to simply limit 
photography to those angles or distances which would not result in exposure of classified 
information


- If an NDA has been established, military authorities may use reasonable force to prevent 
photography by anyone within the NDA, to apprehend or detain offenders, and to seize 
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film and equipment. If photography is done from outside the NDA, civilian authorities 
should handle the matter.


- If an NDA has not been established, military authorities at off-base locations may not use 
force, but should ask civilian law enforcement officials to stop further filming of exposed 
classified information, and to collect all photographs already taken


- If civil authorities are unwilling or unable to assist, the commander concerned should 
contact the managing editor or director of the news agency employing the photographer, 
request return of the film suspected of containing classified information, and explain that 
failure to return the film may constitute a violation of federal law


REfERENCEs:
18 U.S.C. § 1382
50 U.S.C. § 797
DODI 5200.08, Security of DOD Installations and Resources (10 December 2005), Incorporating 


Through Change 1 (19 May 2010)
Directive-Type Memorandum (DTM) 09-012, Interim Policy Guidance for DOD Physical Access 


Control (8 December 2009), Incorporating Throught Change 1 (30 Septmeber 2010)
AFI 10-2501, Air Force Emergency Management (EM) Program Planning and Operations (24 Janu-


ary 2007), Incorporating Through Change 2 (6 April 2009), AFGM3 (1 May 2011)
AFI 31-101, Integrated Defense (FOUO) (8 October 2009)
AFI 31-201, Security Police Standards and Procedures (30 March 2009)
AFI 35-101, Public Affairs Responsibilities and Management (18 August 2010)
AFI 35-104, Media Operations (22 January 2010)


ATTACHMENT:
Sample letter establishing an NDA
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MEMORANDUM FOR WHOM IT MAY CONCERN


FROM: (Commander or On-Scene Commander)


SUBJECT: Establishment of National Defense Area


1. In accordance with Section 797 of Title 50 of the United States Code and AFI 31-101, I (as 
the on-scene commander) (as the commander responsible for the resources), (am)(have been 
directed by, name and rank of the commander responsible for the resources to) establishing a 
National Defense Area as described in paragraph 4 of this letter. This action is being taken for 
the purpose of protecting and securing priority military resources.


2. Entry into this National Defense Area is subject to my approval. The protection of priority 
military resources is the primary consideration. Also, I wish to ensure the protection of human 
life and civilian property in the National Defense Area and ensure the integrity of the site 
pending investigation and recovery operations. Therefore, all requests to enter the National 
Defense Area must be addressed to my attention.


3. Entering a National Defense Area without authority is a federal offense; upon conviction, 
a violator shall be liable for a fine, not to exceed $5,000 or imprisonment for not more than 
one year, or both.


4. The National Defense Area is described as follows:
[Describe NDA by coordinates, landmarks, boundary markings, or other certain fixed points.]


 SIGNATURE BLOCK FOR COMMANDER OR
 ON-SCENE COMMANDER


NOTE: Use the appropriate wording. If the on-scene commander is also the commander 
responsible for the resource involved, he/she may authorize the establishment of the National 
Defense Area. In all other cases, the on-scene commander may only establish a National Defense 
Area after being directed to do so by the commander responsible for the resource involved.
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PoSSe CoMiTaTUS


The PoSSe CoMiTaTUS aCT STaTeS:


Whoever, except in cases and under circumstances expressly authorized by the Con-
stitution or Act of Congress, willfully uses any part of the Army or the Air Force as 
a posse comitatus or otherwise to execute the laws shall be fined under this title or 
imprisoned not more than two years, or both.


PUniShMenT For violaTionS


- Possible sanctions for violating the Posse Comitatus Act


-- Fine and/or two years imprisonment


-- Suppression of evidence illegally obtained


--- The court may let the accused go free


--- So far, the courts have been reluctant to grant this remedy. However, in recent 
cases, some courts have warned that repeated violations of the Posse Comitatus 
Act could lead to application of the exclusionary rule in some cases.


whaT PoSSe CoMiTaTUS ProhibiTS


- Prohibitions: The armed services are precluded from assisting local law enforcement officials 
in enforcing civilian laws, except where authorized by the Constitution or act of Congress


-- By its terms, the Act applies only to the Army and Air Force


-- The Navy and Marine Corps follow the Act by DOD policy


-- The Act applies to the Reserves and to the National Guard while in Title 10 (federal) 
service, but not to the Guard while in Title 32 (state) status


-- The Act does NOT apply to the Coast Guard


- Does not apply to off-duty conduct, unless induced, required, or ordered by military officials


- The act does not apply to civilian employees, unless acting under the direct command and 
control of a military officer
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exCePTionS To PoSSe CoMiTaTUS


- Statutory Exceptions: By its terms, the Act does not preclude support “expressly authorized 
by the Constitution or Act of Congress.” Congress has enacted a number of statutory 
provisions falling into this category.


- Several statutes authorize the military to engage in actions that would otherwise violate 
the Posse Comitatus Act


-- 10 U.S.C. § 371 allows the military to provide to local law enforcement officials any 
law enforcement information collected “during the normal course of military training 
or operations.” It requires the military to consider the needs of local law enforcement 
when planning training missions. Moreover, it mandates turning over information 
relevant to drug operations unless doing so would threaten national security.


-- 10 U.S.C. § 372 allows the military to loan any equipment, base facility, or research 
facility to local law enforcement, although the military may charge for its use (See § 
377). Loan of “arms, ammunition, tactical-automotive equipment, vessels and aircraft” 
requires proper coordination.


-- 10 U.S.C. § 373 makes military personnel available to train federal, state, and local 
civilian law enforcement officials on operation and maintenance of equipment properly 
loaned under § 372, and to provide expert advice to such officials


-- 10 U.S.C. § 374 allows the Secretary of Defense to make military personnel available 
to operate and maintain loaned equipment under § 372


- The military is still prohibited from enforcing civilian laws. The military may not 
participate in a search, seizure, arrest, or similar activity in support of local law 
enforcement (10 U.S.C. § 375).


-- The military can execute the civilian laws on the installation for a military purpose


-- Even on the installation, the military “detains” civilians before turning them over to 
civil authorities. The military does not arrest or apprehend civilians. This is a critical 
distinction.


- The military may engage in humanitarian acts such as looking for a lost child or rescuing 
civilians from a destroyed building. However, the courts will examine humanitarian acts to 
ensure the military is not engaging in a subterfuge to disguise a Posse Comitatus Act violation.







CHAPTER ELEVEN      Civil Law Issues for the Commander      427


PoSSe CoMiTaTUS iS STill a Modern ProbleM 
- Despite the fact that the law’s origins go back to the Civil War, Posse Comitatus is still an 


issue that surfaces fairly frequently 


- For example, in the immediate aftermath of the Oklahoma City bombing, the Posse Co-
mitatus Act was determinative in responding to civilian law enforcement agency requests 
for assistance from the military


REfERENCEs:
10 U.S.C. § 375
18 U.S.C. § 1385
DODD 5525.5, DOD Cooperation with Civilian Law Enforcement Officials (15 January 1986), 


Incorporating Change 1 (20 December 1989)
AFI 10-801, Assistance to Civilian Law Enforcement Agencies (15 April 1994)
AFI 10-802, Military Support to Civil Authorities (19 April 2002)
AFI 31-201, Security Police Standards and Procedures (30 March 2009)
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air ForCe SaFeTy and aCCidenT inveSTiGaTionS


inTrodUCTion


- AFI 91-204, Safety Investigations and Reports, and AFI 51-503, Aerospace Accident Investiga-
tions, are the two most important instructions dealing with investigating accidents involving 
aircraft, missiles, or nuclear resources. AFI 51-507, Ground Accident Investigations, deals 
with investigating accidents occurring on land and on water, not involving aircraft, missiles 
or other aerospace assets.


- Safety investigations, conducted by a safety investigation board (SIB), determine cause to 
prevent future mishaps


- The deliberations, opinions, and conclusions of investigators and any evidence from wit-
nesses and contractors given under a promise of confidentiality are in Part II of the safety 
mishap report. Part II is privileged and not releasable outside safety channels.


- Aircraft accident investigations, conducted by an accident investigation board (AIB), 
and ground accident investigations, conducted by a ground accident investigation board 
(GAIB), provide fully releasable reports, which include the non-privileged Part I of the 
safety mishap report, and preserve evidence for claims, litigation, disciplinary and admin-
istrative actions, and all other purposes


- By providing an alternate source of non-privileged information for use outside safety and 
operational channels, the integrity of the safety privilege is protected


SaFeTy inveSTiGaTionS


- Safety investigations under AFI 91-204


-- An SIB is composed of a board of officers or an investigating officer


--- NOT for disciplinary actions, line-of-duty determinations, flying evaluation boards, 
litigation, claims, or assessing pecuniary liability (for or against the government)


--- Witnesses are not sworn


--- An SIB may offer a promise of confidentiality to witnesses or contractors if neces-
sary and authorized


--- A safety report is barred from use in claims and litigation for or against the United 
States even if it favors the Air Force


--- In United States v. Weber Aircraft Corp., 465 U.S. 792 (1984), the Supreme Court 
upheld the privileged nature of safety reports (Part II)
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PoTenTial ProbleMS wiTh SaFeTy inveSTiGaTionS


- Misunderstanding the purpose and use of information


- Interface with accident investigators


-- Part I of the safety report consists of non-privileged factual information and is releasable 
to the accident investigators


-- The safety investigation has priority over the accident investigation on wreckage, wit-
nesses, and documents


- Talking to next-of-kin (NOK) of mishap victims


-- Relatives should speak with the family liaison officer appointed by the commander


-- Do not discuss mishap responsibility, legal liability, classified information, or cause 
factors. The AIB president or GAIB president will brief the AIB or GAIB report to 
NOK and discuss any causal findings at that time.


-- Provide non-privileged information only


-- Use caution: it is easy to invite claims and lawsuits


- Requests for information


-- Determine whether the requester is asking for the SIB report or a GAIB or AIB report


-- For SIB reports, the disclosure authority is the Commander, Air Force Safety Agency 
(AFSA). The OPR is HQ AFSC/JAR.


-- For AIB and GAIB reports, direct requests to the major command responsible for 
initiating the investigation


- Creating the appearance of improper use of privileged safety information for disciplinary 
actions, flying evaluation boards, etc.


-- Imperative that commanders have “clean hands”


-- Document where you got the information to take action
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- Safety investigations and potential courts-martial


-- Obtaining a conviction is extremely difficult if a safety investigation precedes the 
court-martial. The defense often requests the privileged portion of the report, resulting 
in potential litigation over its release.


-- If substantial evidence of criminal misconduct is present and the mishap cause is 
readily apparent, the convening authority should delay the SIB and proceed with the 
AIB or GAIB


aeroSPaCe aCCidenT inveSTiGaTionS


- Accident investigations under AFI 51-503 are required in:


-- All Class A mishaps as defined by AFI 91-204, except where the aircraft is not destroyed 
and the mishap results solely in damage to government property


-- Cases with a probability of high public interest


-- All suspected cases of friendly fire


- Accident investigations otherwise not required may be convened at the convening author-
ity’s discretion when:


-- There is a likelihood of public, media, or Congressional interest in the mishap


-- There is anticipated litigation for or against the government or a government contractor


-- There is anticipated disciplinary action under the UCMJ against any individual


- Accident investigation responsibilities:


-- Convening authority (the major command commander who convened or would have 
convened the preceding safety investigation under AFI 91-204, delegable to the major 
command vice commander)


--- Convenes investigation


--- Ensures appropriate condolence letters are sent to NOK. Also, sends letter to the 
NOK of deceased and seriously injured personnel explaining process and status of 
ongoing investigations and of any planned NOK briefings.


--- Funds costs associated with conducting AIB
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--- Determines what accident information may be released to the public prior to 
completion of the AIB Report


--- Approves the AIB report and PA notification and release plan


--- High-interest mishaps (defined in para. 7.5.1 of AFI 51-503) must be coordinated 
and staffed by the convening authority’s staff judge advocate through AFLOA/
JACC and HQ USAF/JA for review by SecAF and the Chief of Staff at least two 
duty days prior to public release and NOK briefing


-- Installation Commander:


--- Appoints a host installation liaison officer to assist the AIB in obtaining accom-
modations and administrative support, as well as arranging witness interviews


--- Provides in-house facility, communications, supply, photography, and billeting 
support for the AIB


--- Removes and stores wreckage from the mishap site at the direction of the convening 
authority until AFLOA/JACC releases it from legal hold


--- Assists the convening authority with initial cleanup of the mishap site


GroUnd aCCidenT inveSTiGaTionS


- Ground accident investigations under AFI 51-507 must be convened for on-duty, Class 
A accidents involving aircraft ground operations where there is no intent for flight; motor 
vehicle, ground, or industrial mishaps; radioactive materials; explosives; chemical agents; 
or a directed energy weapon, device, or equipment


- Ground accident investigations are not legally required under circumstances listed in AFI 
51-507, to include those instances where:


-- Mishaps are investigated by another military service or agency of the federal or state 
government if the investigation includes a publicly releasable report (e.g., a police 
traffic accident report)


-- Mishaps are not connected to the duties of the involved Air Force personnel (e.g., 
off-duty, outside scope of employment)
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- Ground accident investigations can be convened at the convening authority’s discre-
tion when:


-- There is anticipated litigation for or against the government or a government contrac-
tor, or


-- There is anticipated disciplinary action under the UCMJ against any individual, or


-- There is a probability of high public interest


- AFI 51-507 does not preclude a base legal office or commander from initiating other types 
of investigations, (e.g., potential claims investigation, commander-directed investigation, 
report of survey) as appropriate, in cases where a GAIB is not mandatory


aCCidenT inveSTiGaTion reSPonSibiliTieS


- Convening Authority: (the major command commander of the organization that experi-
enced the damage, fatality, or disability, delegable to the major command vice commander)


-- Convenes investigation


-- Ensures appropriate condolence letters are sent to NOK. Also, sends letter to the NOK 
of deceased and seriously injured personnel explaining process and status of ongoing 
investigations and of any planned NOK briefings


-- Funds costs associated with conducting GAIB


-- Determines what accident information may be released to the public prior to comple-
tion of the GAIB report


-- Approves the GAIB report and PA notification and release plan


--- High-interest mishaps (defined in para. 7.5.1 of AFI 51-507) must be coordi-
nated and staffed by convening authority’s staff judge advocate through AFLOA/
JACC for HQ USAF/JA review at least two duty days prior to public release 
and NOK briefing


--- GAIB reports do not usually contain a statement of opinion, unless specifically 
required by convening authority
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---- Statements of the GAIB board president’s opinion as to the cause of the 
accident should only be required in rare circumstances


---- Unlike AIBs, opinions of GAIB board presidents are not statutorily protected 
and may affect the United States in litigation


---- A well-documented, thorough GAIB report should allow facts to speak for 
themselves in most instances


- Installation Commander:


-- Appoints a host installation liaison officer to assist the GAIB in obtaining accommoda-
tions and administrative support, as well as arranging witness interviews


-- Provides in-house facility, communications, supply, photography, and billeting support 
for the GAIB


-- Removes and stores wreckage and other evidence from the mishap site at the direction 
of the convening authority until AFLOA/JACC releases it from legal hold


-- Assists the convening authority with initial cleanup of the mishap site


REfERENCEs:
AFI 51-503, Aerospace Accident Investigations (26 May 2010)
AFI 51-507, Ground Accident Investigations (28 May 2010)
AFI 91-204, Safety Investigations and Reports (24 September 2008)
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adMiniSTraTive inQUirieS and inveSTiGaTionS


Commanders may be involved in or supervise several different types of investigative procedures.


inherenT aUThoriTy To inveSTiGaTe


- All commanders possess inherent authority to investigate matters or incidents under 
their jurisdiction


- Authority to investigate is incident to command


- Air Force policy is that inquiries and investigations will be conducted by the echelon of 
command capable of conducting a complete, impartial, and unbiased investigation


- Reprisal against an individual for making a complaint is prohibited


- Many investigations and inquiries, such as reports of survey, line of duty, accident investiga-
tions, etc., are conducted pursuant to a specific regulation


- When a specific regulation does not apply, the investigation is conducted under the com-
mander’s inherent authority. AFI 90-301 provides guidance on how to conduct a com-
mander investigation or inquiry but AFI 90-301 should not be cited as the authority 
for the investigation or inquiry.


inveSTiGaTionS Governed by air ForCe inSTrUCTionS


- Types of administrative inquiries and investigations


-- AFI 90-301, Inspector General Complaints, provides authority for investigations and 
inquiries:


--- Resulting from IG complaints


--- Directed or initiated within IG channels


--- Conducted by an inspector or inspector general


-- Those governed by other instructions


--- AFI 31-206, Security Forces Investigations Program


--- AFI 33-332, Air Force Privavcy Program


--- AFI 36-2910, Line of Duty (Misconduct) Determination
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--- AFI 36-2706, Equal Opportunity Program Military and Civilian


--- AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program


--- AFI 51-503, Aerospace Accident Investigations


--- AFI 51-904, Complaints of Wrongs Under Article 138, Uniform Code of Military 
Justice


--- AFI 71-101, Vol. 1, Criminal Investigations (investigations conducted by Air Force 
Office of Special Investigations (OSI))


--- AFI 36-2706, Equal Opportunity Program Military and Civilian


--- AFI 91-204, Safety Investigations and Reports


--- Other investigations directed by specific instructions


-- Virtually all other investigations fall within the inherent authority of the commander. 
AFI 90-301 may be used for guidance (i.e., procedures and format), but AFI 90-301 
may not be used as authority for such investigations.


inveSTiGaTion ProCedUreS


- Often conducted by a single investigating officer (IO)


- Inquiry versus investigation


-- An inquiry is a determination of facts on matters not usually complex or serious. 
Inquiries may be handled through routine channels, and reports may be summarized.


-- An investigation is appropriate for serious, complex matters requiring a determination 
of extensive facts. Investigations conducted under the commander’s inherent author-
ity should include a written report. Normally, exhibits and sworn witness testimony 
support the facts that are determined.


- AFI 90-301 inquiries or investigations may be privileged documents


-- The Inspector General controls release in accordance with FOIA and Privacy Act 
requirements


-- Ensure that privileged information is kept to a minimum







436      The Military Commander and the Law


wiTneSSeS


- Must be advised of the nature of the investigation and, if applicable, their right to counsel


- May refuse to answer questions only by invoking Article 31 of the UCMJ (military mem-
bers) or Fifth Amendment (civilians) rights


- IOs have no authority to grant express promises of confidentiality to subjects, suspects, 
complainants, or witnesses


addiTional GUidanCe


- If the matter is more properly in the domain of Security Forces or AFOSI (suspected 
criminal activity, etc.,) have them conduct the investigation


- Always consult with the servicing staff judge advocate before directing any inquiry or 
investigation


- Following initial interviews with Air Force personnel who are the subject of an investigation 
or inquiry, IOs will refer the individual to his/her first sergeant, commander, or supervisor. 
This is know as the “hand-off policy.” The command representative must be physically pres-
ent immediately following the interview and receive the subject/suspect, and this hand-off 
must be documented at the end of the testimony.







CHAPTER ELEVEN      Civil Law Issues for the Commander      437


REfERENCEs:
DOD Regulation 5400.7/Air Force Supplement, DOD Freedom of Information Act Program 


(24 June 2002)
AFI 31-206, Security Forces Investigations Program (16 September 2009)
AFI 33-332, Privacy Act Program (16 May 2011)
AFI 36-2706, Equal Opportunity Program Military and Civilian (5 October 2010), Incorporating 


Change 1 (5 October 2011)
AFI 36-2910, Line of Duty (Misconduct) Determination (4 October 2002), Incorporating 


Through Change 2 (5 April 2010)
AFI 44-121, Alcohol and Drug Abuse Prevention and Treatment (ADAPT) Program (11 April 2011)
AFI 51-503, Aerospace Accident Investigations (26 May 2010)
AFI 51-507, Ground Accident Investigations (28 May 2010)
AFI 51-904, Complaints of Wrongs Under Article 138, Uniform Code of Military Justice 


(30 June 1994)
AFI 71-101, V-1, Criminal Investigations Program (8 April 2011)
AFI 71-101, V-2, Protective Service Matters (17 May 2011)
AFI 91-204, Safety Investigations and Reports (28 September 2008)
AFI 90-301, Inspector General Complaints Resolution (23 August 2011)
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alleGaTionS aGainST Senior oFFiCialS and ColonelS  
(or eQUivalenTS)


AFI 90-301, Chapters 4 and 5, establish strict standards for reporting and investigating allega-
tions against senior officials and colonels (or equivalents).


Senior oFFiCialS


- Senior officials are active duty, retired, Reserve, and Air National Guard officers in the grade 
of 0-7 select and above; Air National Guard colonels with a Certificate of Eligibility (COE) 
as senior officials; current and former members of the Senior Executive Service (SES) or 
equivalent; and current and former Air Force civilian Presidential appointees


- Investigative Policy: Unless otherwise specified by SAF/IG, all investigations into non-
criminal allegations against senior officials will be conducted by SAF/IGS


- Reporting Policy: When a commander or an inspector general (IG) official receives an 
allegation or adverse information involving a senior official, it must be reported to SAF/
IGS immediately


-- Adverse Information: Defined by DOD policy, is (i) a substantiated adverse finding or 
conclusion from an officially documented investigation or inquiry; or (ii) any credible 
information of an adverse nature 


--- To be credible, the information must be resolved and supported by a preponderance 
of the evidence


--- To be adverse, the information must be derogatory, unfavorable, or of a nature 
that reflects unacceptable conduct, or a lack of integrity or judgment on the part 
of the individual 


--- For the purposes of this definition, the following types of information, even though 
credible, are not considered adverse: (a) motor vehicle violations that did not 
require a court appearance; or (b) minor infractions without negative effect on 
an individual or the good order and discipline of the organization that was not 
identified as a result of substantiated findings or conclusion from an officially docu-
mented investigation, and did not result in more than a non-punitive rehabilitative 
counseling administered by a superior to a subordinate 


--- Adverse information also does not include information previously considered by 
the Senate pursuant to the officer‘s appointment; or information attributed to an 
individual 10 or more years before the date of the personnel action under consid-
eration (except for incidents, which if tried by court-martial, could have resulted 
in the imposition of a punitive discharge and confinement for more than one-year)
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-- IG officials who receive allegations against an Air Force senior official may inform 
their commanders only of the general nature of the allegations and the identity of the 
person against whom the allegations were made. They must not reveal the source of 
the allegations or the specific nature of the allegations.


ColonelS (or eQUivalenTS)
- A colonel (or equivalent) is any Air Force active duty, Reserve, or Air National Guard officer 


in the grade of O-6; an officer who has been selected for promotion to the grade of O-6, 
but has not yet assumed that grade; or an Air Force civilian employee in the grade of GS-15


- Reporting Policy: IG officials who become aware of any adverse information (see definition 
above) or allegations of wrongdoing against a colonel (or equivalent) that are not obviously 
frivolous must notify SAF/IGQ immediately through their major command, field operating 
agency, or direct reporting unit channels


- Investigative Policy: IGs at all levels must immediately conduct a complaint analysis when 
allegations against a colonel (or equivalent) are received. If, after the complaint analysis, 
it is determined that an IG investigation is not warranted, the IG will notify SAF/IGQ 
through MAJCOM, FOA, or DRU channels.


- All military equal opportunity (MEO) or equal opportunity treatment (EOT) complaints 
against senior officials and colonels (or civilian equivalents) will be handled through IG 
channels. Complaints against senior officials must be immediately referred to SAF/IGS, 
and complaints against colonels (or civilian equivalents) must be referred to the local IG 
(or SAF/IGQ if there is no local IG).


REfERENCEs:
AFI 36-2706, Equal Opportunity Program Military and Civilian (5 October 2011)
AFI 90-301, Inspector General Complaints Resolution (23 August 2011)
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FlyinG evalUaTion boardS


The Air Force has stringent requirements that must be met and maintained to perform rated 
flying duties.


PoliCy


- Aircrew members have an obligation to maintain professional standards. When performance 
of rated duty becomes suspect, a flying evaluation board (FEB) may be convened.


- Applies to rated officers, Career Enlisted Aviators (CEAs), and non-rated officer, enlisted 
aircrew members and civilian government employees only


- FEBs are administrative, fact-finding proceedings conducted to ensure information relevant 
to an aircrew member’s aviation and professional qualification is reviewed and discussed in a 
fair and impartial manner. The proceedings are not adversarial and are closed to the public.


- FEBs are not a substitute for disciplinary or other administrative action


reaSonS To Convene a FlyinG evalUaTion board


- Suspension or disqualification from aviation service for more than eight years


- Lack of proficiency (unless enrolled in a formal flying training program)


- Failure to meet training standards while enrolled in a USAF formal flying training course


- Lack of judgment in performing rated duties


- Failure to meet ground/flying training or annual physical exam requirements


- Intentional violation of aviation instructions or procedures


- Aircrew member exhibits habits, traits of character, or personality characteristics that make 
it undesirable to continue using the aircrew member in flying duties


CoMPoSiTion oF a FlyinG evalUaTion board


- A flying unit commander (wing or comparable level) normally convenes an FEB


- Three rated voting members, qualified for aviation service in an active aviation service 
code (ASC) and senior in rank to the respondent, will be appointed and will constitute a 
quorum. Voting members should be in the same aircrew specialty (e.g., pilot, navigator, or 
flight engineer) as the respondent.
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- Do not appoint the convening authority as a member of the board. A judge advocate may 
advise the recorder but shall not be appointed as an assistant recorder. The judge advocate 
may not be present during closed sessions.


- Do not appoint enlisted members to FEBs convened for officers, or officers to FEBs con-
vened for enlisted members


- One additional aircrew member is appointed to act as a nonvoting recorder


- A judge advocate may be appointed as a nonvoting legal advisor to advise on procedural 
matters and ensure a fair hearing. If appointed, a judge advocate may not be present at 
board sessions.


- A flight surgeon may be appointed as a nonvoting member when a medical problem may 
be a significant contributing factor


FlyinG evalUaTion board ProCedUreS and GUidelineS


- Notify the respondent in writing. The notification letter contains the reasons for the 
FEB, when and where the board will meet, witnesses to be called, and rights of the 
respondent. Normally, convene the board within 30 days after the convening authority 
appoints the board.


- Respondent may submit a request for voluntary disqualification from aviation service 
in lieu of FEB (VILO). FEB action is suspended until the major command acts on the 
VILO request.


- Respondent may also request a waiver of FEB to return to previously qualified aircraft 
if enrolled in flying training. A FEB waiver is considered a FEB action and requires the 
same coordination and approval as a FEB. FEB waiver process is not an appropriate means 
to disqualify a member. The convening authority will submit or forward waiver requests 
through command channels only when convinced the reviewing authorities would recom-
mend the member remain qualified in the aircraft and/or crew position in which he/she 
was previously qualified. If there is any doubt regarding potential for continued aviation 
service, direct an FEB. Forward FEB waiver requests through command channels to the 
MAJCOM commander for final approval.


riGhTS oF The reSPondenT aT a FlyinG evalUaTion board


- Assigned military counsel of his/her own choosing (if available) or civilian counsel (at 
respondent’s expense)


- Informed in writing of the specific reasons for convening the board
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- Review all evidence and documents to be submitted to the board by the recorder (before 
convening the board)


- Challenge voting members for cause


- Cross-examine witnesses called by the board and call witnesses and present evidence (re-
corder arranges for military witnesses). Although civilian witnesses may appear, an FEB 
cannot compel their attendance. Consult with the servicing staff judge advocate as to the 
procedures to request the presence of civilian DOD employees.


- Testify personally and submit a written brief (respondent may not be compelled to testify)


rUleS oF evidenCe


- An FEB is not bound by formal rules of evidence prescribed for courts-martial; however, 
observing these rules promotes orderly procedures and a thorough investigation


- The decision about the authenticity of documents rests with the senior board member


FindinGS and reCoMMendaTionS


- Made in closed session (voting members only)


- Each finding must be supported by specific evidence


- Findings must include comment on each allegation or point in question


- Recommendations must be consistent with the findings and generally only address qualifica-
tion for aviation service (i.e., remain qualified or be disqualified)


-- If the officer holds more than one aviation qualification, the FEB must make a recom-
mendation as to both qualifications


-- If the FEB recommends disqualification, it may also recommend whether the officer 
should be prohibited from wearing the associated aviation badge


- A minority report is appropriate if there is a disagreement among the voting members
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review ProCeSS


- The convening authority’s staff judge advocate reviews for legal sufficiency; review is limited 
to sufficiency of the evidence and compliance with procedural requirements


- The convening authority adds comments and recommendations and must explain any 
recommendations that are contrary to those of the FEB


- The convening authority or higher reviewer may reconvene the FEB or order a new board


- The major command commander makes the final determination in all FEB cases convened 
at the major command level or lower


REfERENCE:
AFI 11-402, Aviation and Parachutist Service, Aeronautical Ratings and Badges (13 December 


2010)







444      The Military Commander and the Law


CoMMerCial aCTiviTieS


Private organizations (PO) and unofficial activities/organizations must not engage in activities 
that duplicate or compete with AAFES, Services activities, or Nonappropriated Funds Instru-
mentalities (NAFIs). This means POs and unofficial activities/organizations may not engage in 
frequent or continuous resale activities. However, the installation commander may authorize 
such things as continuous thrift-shop sales operations, museum shop sales of items related 
to museum activities, and occasional sales for fund-raising purposes like bake sales, dances, 
carnivals, or similar occasional functions.


dod CoMMerCial SPonSorShiP ProGraM


- Commercial sponsorship is a DOD program that allows commercial enterprises to provide 
support to morale, welfare or recreation (MWR) programs in exchange for promotional 
recognition and access to the Air Force market for a limited period of time. Such sponsorship 
helps finance enhancements for MWR elements of Services events, activities, and programs.


- There must be one or more bona fide MWR program events for sponsorship to apply


- Membership drives over extended periods can be treated as events for sponsor support and 
recognition purposes; however, sponsor displays can only be authorized at specific events 
during the drive


- MWR events appropriate for commercial sponsorship do not include normal day-to-day 
MWR management and overhead


- Only Services MWR programs may use the commercial sponsorship program. Other Air 
Force organizations, private organizations, or unofficial activities are not authorized to use 
commercial sponsorship to offset program or activity expenses nor may they partner with 
an MWR program to gain access to sponsorship benefits.


- Installation commanders control the commercial sponsorship program at base level and 
approve/disapprove sponsorships worth $5000 or less (or other values as delegated by the 
major command). Installation commanders may delegate authority for approval/disapproval 
of sponsorships and donations valued up to $5,000 to the Mission Support Group (MSG) 
Commander or Force Support Squadron (FSS) Commander/Director.


UnSoliCiTed CoMMerCial SPonSorShiP


- Unsolicited commercial sponsorship must be entirely initiated by the prospective sponsors 
or their representatives


- FSS activities may generate sponsor awareness and interest by publishing brochures and 
leaflets, placing ads in newspapers and magazines, or issuing public affairs-like news releases 
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about the existence and availability of the program. They may also send nonspecific letters 
as follow-ups to general advertisements.


- Air Force personnel may not provide information about specific needs of the Services MWR 
program to “encourage” offers of unsolicited sponsorship


- The prospective company and the Air Force will enter into a commercial sponsorship 
agreement (see Attachment 2 to AFI 34-108)


SoliCiTed CoMMerCial SPonSorShiP


- Commercial sponsorship “refers to the act of a civilian enterprise providing support to help 
finance or provide enhancements for MWR elements of Services activities, events, and 
programs in exchange for promotional consideration and access to the Air Force market 
for a limited period of time.” The solicited commercial sponsorship program is the only 
authorized for FSS activities, events, or programs defined as MWR. Other sections of FSS 
as well as other Air Force organizations, units, private organizations, or unofficial activities 
or organizations are not authorized to use commercial sponsorship nor may they partner 
with an MWR program to gain access to sponsorship benefits.


-- The prospective company and the Air Force will enter into a commercial sponsorship 
agreement (Attachment 2 to AFI 34-108)


- Per AFI 34-108, solicitations are part of the procurement process, and must be done 
competitively and sent to the maximum number of potential sponsors in a specific prod-
uct category (except alcohol related companies or defense contractors) after an initial 
solicitation announcement has been made. The solicitation should inform the maximum 
number of potential sponsors, being announced in one or more of the following: Fed Biz 
Opps, local newspapers, Chamber of Commerce newsletters, or other appropriate business 
community publications.


-- Sponsorship may not be solicited from alcohol companies, or military systems divisions 
of defense contractors; however, unsolicited sponsorship from them may be accepted 
when approved at the discretion of the commanding authority (i.e., the commanding 
authority at the installation would be the installation commander, at Joint Base it 
would be the Joint Base Commander, at a MAJCOM it would be the MAJCOM 
commander, etc.)


on-baSe CoMMerCial SoliCiTaTion


- On-base solicitation is a privilege, not a right, granted at the discretion of the installation 
commander


- Personal commercial solicitation on an installation will be permitted only if the following 
requirements are met:
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-- The solicitor is duly licensed under applicable laws


-- The installation commander permits it


-- A specific appointment has been made with the individual concerned and conducted 
in family quarters or in other areas designated by the installation commander


- Housing occupants may operate limited business enterprises while living in base housing 
limited to the sale of products, minor repair service on small items, limited manufacturing 
of items or tutoring. Child care in family quarters is governed by AFI 34-276, Family Child 
Care Programs.


-- Members must request permission in writing to conduct the commercial activity from 
the housing office


-- Occupants must meet local government licensing requirements, agreements, and host 
country business practices before requesting approval to operate a private business 


ProhibiTed on-baSe CoMMerCial SoliCiTaTion


- Certain solicitation practices are prohibited on military bases, including, but not limited to:


-- Soliciting personnel who are on-duty


-- Soliciting any kind of mass audience, i.e., commander’s call or guard mount


-- Soliciting in housing areas without an appointment


-- Soliciting door-to-door


-- Implying DOD sponsorship or sanction


-- Soliciting members junior in grade


-- Procuring or supplying roster listings of DOD personnel


-- Using official ID cards by retirees or reservists to gain access for soliciting
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GaMeS oF ChanCe:
- Bingo and Monte Carlo (Las Vegas) events are controlled by the Air Force Club Program. 


Games of chance must not otherwise violate local civilian laws.


- Cash prizes may be awarded for bingo in accordance with AFI 34-272, para 3.17


- Play in bingo programs should be limited to eligible patrons, their family members, and 
guests


- Only non-monetary prizes may be awarded for Monte Carlo events, in accordance with 
AFI 34-272, para 3.18


- Play in Monte Carlo events should be limited to club members and their adult family 
members, members of other clubs exercising reciprocal privileges and their adult family 
members, and adult guests


- Once a participant purchases a money substitute for a Monte Carlo event, no reimburse-
ment can be made for any unused portion, and money substitutes can’t be used to buy 
resale items, including food and beverages


raFFleS:
- Occasional and infrequent raffles must be approved in advance by the installation com-


mander, with the staff judge advocate’s advice. Raffles must not otherwise violate local 
civilian laws.


- The funds raised must benefit DOD personnel or their families and must be conducted 
for a charitable, civic, or other community welfare purpose within the DOD community


- Raffle requests to raise funds for purely social, recreational, or entertainment purposes 
which benefit only individual PO members and/or family members, such as to underwrite 
the costs of a sight-seeing tour, will not be approved


- Raffles must not be conducted at the workplace and Air Force members or civilians must 
not conduct raffles during duty time


- Air Force officials may not officially endorse a raffle
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REfERENCEs:
DODI 1000.15, Procedures and Support for Non-Federal Entities Authorized to Operate on DOD 


Installations (28 October 2008)
DODI 1344.07, Personal Commercial Solicitation on DOD Installations (30 March 2006)
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
AFI 32-6001, Family Housing Management (21 August 2006), Incorporating Change 3 (24 


October 2008), with Guidance Memorandum AFGM2.1 (6 October 2011)
AFI 34-219, Alcoholic Beverage Program (17 October 2007), Incorporating Change 1 (7 


February 2008)
AFI 34-223, Private Organizations (PO) Program (8 March 2007), Incorporating Change 1  


(30 November 2010), Certified Current (4 April 2011)
AFI 34-262, Services Programs and Use Eligibility (27 June 2002)
AFI 34-272, Air Force Club Program (1 April 2002), Incorporating Change 3 (6 April 2010)
AFI 34-276, Family Child Care Programs (1 November 1999)
AFI 34-108, Commercial Sponsorship and Sale of Advertising (12 October 2011)
AFI 36-3101, Fundraising Within the Air Force (12 July 2002)
AFMAN 34-228, Air Force Club Program Procedures (1 April 2002), Incorporating Change 2 


(25 March 2010)
AFMAN 34-416, Air Force Commercial Sponsorship and Sale of NAFI Advertising Procedures 


(5 October 2004)
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Mwr and nonaPProPriaTed FUnd inSTrUMenTaliTieS


Morale, welFare, and reCreaTion (Mwr) 
MWR activities are those activities that provide for the comfort, pleasure and mental and physi-
cal improvement of authorized users. The activities include recreational and free-time programs, 
resale merchandise and services, and activities to promote the general interest.


nonaPProPriaTed FUndS (naF) 
NAF are funds that are not appropriated by Congress and are not furnished from revenue 
derived from taxation. NAF funds are self-generated by Nonappropriated Fund Instrumentali-
ties (NAFIs).


- NAFIs are DOD fiscal and organizational entities that exercise control over NAFs and 
furnish or assist other DOD organizations in providing MWR services


- NAFIs are instrumentalities of the federal government created by Air Force instructions. 
NAFI employees are federal employees, not civil servants


- NAFIs are not incorporated under the laws of any state, but enjoy the legal status of an 
instrumentality of the United States, i.e., a lawsuit against a NAFI is a suit against the 
United States. NAFIs are NOT private organizations established under AFI 34-223, Private 
Organizations (PO) Program.


- The resource management flight chief (RMFC) is the appointed funds custodian responsible 
for protecting, accounting for and using NAFs. The RMFC is the single custodian for all 
base level NAFIs, except base restaurants, civilian welfare funds, and some NAFIs at remote 
or isolated sites. No individual or group has any right to ownership in NAFI assets.


- Benefits accrue to persons through participation in NAFI activities and programs


- NAFIs may not generally show movies; sponsor, conduct, or allow gambling; provide or 
sell alcoholic beverages; hoard or dissipate NAFI assets


- AAFES is the primary source of resale merchandise and services for military personnel, 
dependents, and other authorized patrons


- NAFIs may engage in resale activities when commander determines AAFES cannot meet 
the requirement in a responsive manner and the goods or services provided are directly 
related to the purpose and function of the NAFI involved
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REfERENCEs:
AFI 34-201, Use of Nonappropriated Funds (NAFS) (17 June 2002)
AFI 34-223, Private Organizations (PO) Program (8 March 2007), Incorporating Change 1 (30 


November 2010), Certified Current (4 April 2011)
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oFF-liMiTS eSTabliShMenTS


The establishment of off-limits areas is a function of command. It may be used by installation 
commanders to help maintain discipline, health, morale, safety, and welfare of service members. 
Off-limits action is also intended to prevent service members from being exposed to or victimized 
by crime-conducive conditions. Armed forces disciplinary control boards (AFDCBs) advise and 
make recommendations to commanders on matters including establishment of off-limits areas.


arMed ForCeS diSCiPlinary ConTrol boardS


- AFDCBs are established under the provisions of Air Force Joint Instruction (AFJI) 31-213, 
Armed Forces Disciplinary Control Boards and Off-Installation Liaison and Operations


-- They may be local or regional; boards must meet quarterly


-- Boards may recommend the installation commander place a civilian establishment or 
area off-limits to military members


-- The AFDCB is usually composed of a president and voting members, appointed by 
the commander, and representatives from various base functional areas, such as law 
enforcement; legal counsel; equal opportunity; public affairs; chaplains; consumer 
affairs; and medical, health, or environmental protection


- To place an establishment off-limits the AFDCB normally must:


-- Notify the proprietor of the offending establishment, in writing, of the alleged condi-
tion or situation requiring corrective action


-- Specify in the notice a reasonable time for the condition or situation to be corrected


-- Provide the proprietor the opportunity to present any relevant information to the board


- If the AFDCB recommends an establishment be placed off-limits, the installation com-
mander makes the final decision. A decision to place an establishment off-limits may be 
appealed to the next higher commander after exhausting any local appeal rights. The estab-
lishment remains off-limits until the decision is overturned or the commander determines 
adequate corrective action has been taken.


eMerGenCy SiTUaTionS


- In emergency situations, commanders may declare establishments or areas temporarily 
off-limits to personnel of their respective commands. Follow-up action must be taken by 
AFDCBs as a first priority.
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CoMMander diSCiPlinary oPTionS


- Members who enter off-limits areas or establishments are subject to UCMJ action. Family 
members of service members and others associated with the Service or installation should 
be made aware of off-limits restrictions.


- Do not post off limits signs or notices in the United States on private property


- In areas outside of the continental United States, off-limits and other AFDCB procedures 
must be consistent with existing status of forces agreements (SOFAs)


REfERENCE:
AFJI 31-213, Armed Forces Disciplinary Control Boards and Off-Installation Liaison and Opera-


tions (27 July 2006), Certified Current (25 August 2010)
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UnoFFiCial aCTiviTieS/SQUadron SnaCK barS


- Unit coffee funds, flower funds, or other small operations commonly known as “snack bar” 
funds are permitted when classified as unofficial activities with limited assets


-- Assets may not exceed a monthly average of $1000 over a three-month period


-- When assets exceed the above figure, the snack bar must either become a private 
organization, discontinue its operations, or reduce its assets below the $1000 threshold


- Installation and unit commanders must carefully review the status of all such unofficial 
activities operating on their installation and ensure their compliance with all applicable 
rules and regulations


- No such fund can duplicate or compete with the installation’s nonappropriated fund 
revenue-generating activities


- Unofficial activities may not engage in frequent or continuous resale activities


-- AFI 34-223 permits occasional sales for fund-raising purposes when approved in 
advance by the installation commander or designee. “Occasional” is defined as not 
more than two (2) fund-raising events per calendar quarter. The prohibition against 
frequent or continuous resale activities does not preclude collective purchasing and 
sharing of purchased items by members of private organizations or unofficial activities 
so long as there is no actual resale. See AFI 36-3101, Fundraising within the Air Force, 
for fundraising activity during the Combined Federal Campaign.


-- Unit snack bars are subject to lawsuits and installation commanders may require private 
organizations to purchase liability insurance in an amount adequate to cover potential 
liability arising from their activities. Individual members of the unit/squadron could 
incur personal liability if not insured.


-- Snack bars must comply with all federal, state and local laws governing such activities, 
including federal tax laws. Interest from an interest bearing bank account must be 
reported to the IRS by the financial institution. Accordingly, it might be wise for the 
fund to utilize only a noninterest bearing account.


- Unofficial activities/private organizations may not sell alcoholic beverages, solicit funds, 
operate amusement or slot machines, or conduct games of chance, lotteries, raffles, or other 
gambling-type activities. However, private organizations which are composed primarily 
of DOD personnel or their family members may conduct fund-raising raffles on an Air 
Force installation on an occasional, infrequent basis when authorized in advance by the 
installation commander or designee subject to the limitations detailed below. Such raffles 
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provide a means of extending needed services or other assistance to members of the DOD 
family, but failure to strictly follow the provisions below could result in the raffles violating 
the general gambling prohibition in DOD 5500.7-R, Joint Ethics Regulation. All requests 
to conduct raffles must be reviewed by the servicing Judge Advocate’s office.


REfERENCEs:
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through
 Change 6 (23 March 2006)
AFI 34-223, Private Organizations (PO) Program (8 March 2007), Incorporating Change 1 (30 


November 2010), Certified Current (4 April 2011)
AFI 36-3101, Fundraising within the Air Force (12 July 2002)
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aCCePTanCe oF volUnTeer ServiCeS


Officers and employees of the federal government may not accept voluntary services exceeding 
that authorized by law except in emergencies involving the safety of human life or the protection 
of property.


when volUnTeer ServiCeS May be aCCePTed


- Acceptance of gratuitous services (when the provider agrees in writing and in advance to 
waive any right to compensation) is permissible


- Acceptance of gratuitous services may pose other issues, such as conflict of interest, 
liability for damages or injuries both to and by the provider, or the illegal augmentation 
of another appropriation


- Government employees may not waive their rights to statutory entitlements. This issue may 
arise in connection with civilian employees and uncompensated overtime.


- Seek a staff judge advocate opinion any time free services are offered, unless you know they 
are specifically authorized by law


TyPeS oF PerMiSSible volUnTeer ServiCe


- The military services are specifically authorized by law to accept certain voluntary services, 
including medical, dental, legal, religious, family support, library, and MWR services


- Volunteers providing services under these authorized programs are considered federal em-
ployees only for purposes of compensation for work-related injuries, tort claims for damages 
or loss, maintenance of records, and conflicts of interest


-- The volunteer must have been acting within the scope of the accepted services


-- The volunteer will most likely be entitled to Department of Justice representation 
should he or she be named in an action filed under the Federal Tort Claims Act (FTCA)


-- A volunteer may not hold policy-making positions, supervise paid employees or mili-
tary personnel, or perform inherently governmental functions, such as determining 
entitlements to benefits, authorizing expenditures of Government funds, or deciding 
rights and responsibilities of any party under Government requirements


-- Volunteers may be used to assist and augment the regularly funded workforce, but 
may not be used to displace paid employees or in lieu of filling authorized paid 
personnel positions
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-- Volunteers may be provided training to ensure they can appropriately provide the 
necessary services


- Federal agencies are specifically authorized by law to accept voluntary services provided by 
student interns as part of an established educational program


- The military services are specifically authorized by law to accept the services of Red Cross 
volunteers


- By a memorandum of understanding between the Department of and Defense and the Red 
Cross, Red Cross volunteers are generally considered government employees for purposes 
of the protections of the FTCA when acting in the scope of the services accepted by the 
Department. Volunteers accepted per 10 USC 1588 are also generally considered govern-
ment employees for purposes of the protections of the FTCA when acting in the scope of 
the services accepted by the Department.


REfERENCEs:
10 U.S.C. § 1588
31 U.S.C. § 1342
DODD 1000.26E, Support for Non-Federal Entities Authorized to Operate on DOD Installations 


(2 February 2007)
DODI 1100.21, Voluntary Services in the Department of Defense (March 11, 2002), Incorporat-


ing Change 1, December 26, 2002
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
Memorandum of Understanding Between the United States Department of Defense and the 


American Red Cross (March 2009) and available at http://www.militaryhomefront.dod.
mil/12038/Project%20Documents/MilitaryHOMEFRONT/Service%20Providers/
MWR/PR000613-09REDXMOU.pdf
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inTrodUCTion To ClaiMS


- A claim is a demand made on or by the Air Force for the payment of a specified amount 
of money


- It does NOT include any obligations incurred in the regular procurement of services, 
supplies, equipment, or real estate


air ForCe ClaiMS PoliCy


- Establish and administer a vigorous Air Force claims program to investigate and process all 
claims on behalf of or against the Air Force


- Pay meritorious claims in the amount necessary to restore the claimant, as nearly as possible, 
to his/her position before the incident on which the claim is based


- The personnel claims process is not an adversarial one


-- The purpose of the Military Personnel and Civilian Employees’ Claims Act is to pay 
meritorious personnel claims fairly and promptly to maintain claimants’ morale and 
avoid their financial hardship


-- Claimants who have suffered loss or damage are entitled to helpful, friendly, and 
courteous service


ClaiMS JUriSdiCTion and SeTTleMenT aUThoriTy


- Personnel claims are centrally adjudicated by the Air Force Claims Service Center (AFCSC), 
located in Dayton, Ohio


-- The DOD assigns single-service claims responsibility to each military department for 
processing and settling of tort claims for and against the United States. For example, 
the Army provides single service claims responsibility for all claims in South Korea.


REfERENCEs:
AFI 51-501, Tort Claims (15 December 2005)
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
Air Force Claims Service Center, https://claims.jag.af.mil/
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PerSonal ProPerTy ClaiMS


The Personnel Claims Act, 31 U.S.C. § 3721, is a gratuitous payment statute. It does not 
provide insurance coverage and is not designed to make the United States a total insurer of the 
personal property of claimants. Payment does not depend on tort liability or government fault. 
Congress instead determined to lessen the hardships of military life by providing prompt and 
fair payment for certain types of property loss or damage, especially those caused by frequent 
moves. The Air Force aims, within approved guidelines, to compensate active duty members 
and civilian employees for property loss or damage to the maximum extent possible.


inTrodUCTion


- The Air Force Claims Service Center (AFCSC), located in Dayton, Ohio, centrally adju-
dicates all personnel claims


- Under The Personnel Claims Act (PCA), the Air Force may settle and pay claims for loss and 
damage of members’ personal property when such loss or damage is “incident to service”


- Not all property claims are covered


- Covered claims generally fall into three categories:


-- Household goods (PT) claims


-- Vehicle shipment (POV) claims


-- Other tangible personal property (P) claims


reQUireMenTS Under The STaTUTe:
- The loss or damage must be incident to the member’s service


- The loss or damage cannot be recoverable through private insurance (limited exceptions 
apply)


- The claim must be substantiated


- The Air Force must determine that the member’s possession of the property was “reasonable 
or useful” under the circumstances


- The loss or damage must not have resulted from negligence of the claimant
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-- Other than household goods claims paid under the full replacement value program de-
scribed below, maximum payment is $40,000, unless the claim arises from emergency 
evacuations or extraordinary circumstances in which cases the maximum payment 
is $100,000


ProCeSSinG GUidelineS


- Full Replacement Value (FRV) Program


-- FRV applies to household good shipments picked during a phase period between 1 
October 2007 and 1 March 2008. Under this program, members may first claim full 
replacement value for damaged or lost household goods directly with the carrier.


-- If a member cannot reach an acceptable settlement with the carrier on certain items, 
the member can file a claim with the AFCSC for the disputed items only. Standard 
depreciation rules will apply. The AFCSC will assert an FRV claim against the carrier, 
and if recovery is successful, will pass it on to the member.


-- If a member has a significant loss under FRV, they should be aware that the carrier’s 
maximum liability is $50,000 or $4.00 times the net weight of the shipment. In other 
words, if the member’s shipment weighs 10,000 pounds the carrier’s maximum liability 
is $40,000. The AFCSC can pay an additional $40,000 at depreciated value.


- FRV Program Filing Deadlines (from date of delivery)


-- The claimant files the “Notice of Loss/Damage After Delivery” in the Defense Personal 
Property System (DPS) within 75 days, placing the carrier on notice that additional 
loss or todamage has been detected after delivery. Alternatively, the member can file 
directly with the carrier or with the AFCSC within 75 days.


-- This time limit may be extended for certain causes such as the member being TDY or 
hospitalized. The AFCSC will evaluate the cause and extend the deadline as appropriate.


-- The claimant must file a claim directly with the carrier within nine months. If the 
claimant fails to file during this time, they may file the claim with the carrier or the 
AFCSC within two years, but standard depreciation rules will then apply.


- Defense Personal Property System (DPS)


-- The DPS system phased in for household goods moves between November 2008 and 
summer 2011. Under this program, members file a claim in the DPS Claims Module. 


-- A claimant will file a “Loss/Damage Report After Delivery” within 75 days (this takes 
the place of the DD Form 1840R) online within the DPS claims module
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-- Similar to FRV, the claimant must file a claim against the carrier in DPS within nine 
months. If the claimant is dissatisfied with the carrier’s offer, he or she can transfer the 
items/file the claim with the AFCSC.


- Statute of Limitations and Other Important Time Periods


-- A claim for a sum certain must be presented by the member (or authorized agent with 
a power of attorney) within two years from the incident date or date of delivery IAW 
31 U.S.C. 3701, 3721, the Military Personnel and Civilian Employees Claims Act 
(PCA). FRV is only available if filed within nine months.


--- The two year statute may be extended, for good cause, during time of war. The 
AFCSC will determine whether good cause exists to extend the timeline.


-- The requirement to file the “Notice of Loss or Damage After Delivery” within 75 days 
is separate from the requirement to file the claim within two years


-- Damage for privately owned vehicles (POVs) is noted on DD Form 788 at the port. If 
additional damage is discovered after leaving the port, members should proceed to their 
local legal office as soon as possible to complete an inspection and have photos taken.


ProPer ClaiManTS:
- Active duty Air Force military personnel


- Retired or separated Air Force military personnel who suffer loss or damage resulting from 
the last entitled storage or movement of their personal property


- Air Force civilian employees paid from appropriated and nonappropriated funds. Claims 
filed by nonappropriated funds civilian employees are paid from nonappropriated funds.


- Civilian employees of the Defense Commissary Agency (DeCA) who work on an Air 
Force installation


- DOD Dependent School teachers and administrative personnel serviced by an Air Force 
installation


- AFRES and ANG personnel when performing federally-funded active duty, full-time Guard 
duty, inactive duty for training, and ANG technicians serving under 32 U.S.C. § 709


- AFROTC cadets traveling at government expense or on active duty summer training


- USAF Academy cadets







462      The Military Commander and the Law


- Survivor of a deceased proper claimant or authorized agent or legal representative of a 
proper claimant


Payable ClaiMS: 
- For loss or damage in the following general categories:


-- From government-sponsored transportation or storage under orders. Examples include 
household goods and unaccompanied baggage shipments, shipped vehicles, mobile 
homes and contents in shipment, and, in some circumstances, do-it-yourself (DITY) 
moves, luggage and hand-carried property.


-- At quarters and other authorized places. Examples include fire, explosion, hurricane, 
theft, and vandalism in CONUS base housing or at overseas quarters either on or 
off base.


-- To privately owned vehicles. Examples include damage in shipment, theft or vandal-
ism to parked cars, damage or loss during TDY where POV is authorized, and paint 
oversprays. Members should proceed to their local legal office as soon as possible to 
complete an inspection and have photos taken.


-- Other categories as described in AFI 51-502


-- Uniform items damaged while performing normal duties are not payable


--- Claims for damaged or missing uniforms are not paid automatically. All claims 
must be investigated and any payment must be supported by the facts contained in 
the claim file. There should be no negligence or lack of due care on the claimant’s 
part, claimant must have done everything possible to “protect” the clothing items, 
and the damage cannot be a result of normal risks associated with daily work duties.


--- Claims for uniforms will be considered for payment under AFMAN 23-110 and 
CANNOT be paid under the PCA in the following situations:


1) Off base – overseas, not at an authorized location, not incident to service
2) Off base – stateside, not incident to service
3) POW return (applies to both enlisted and officer personnel)
4) Excessive weight change while under treatment of medical personnel
5) Items that are lost due to medical treatment or hospitalization


**THE ABOVE FIVE SITUATIONS ARE THE ONLY INSTANCES IN WHICH A 
SQUADRON COMMANDER CAN APPROVE PAYMENT UNDER AFMAN 23-110**
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- To contact the AFCSC’s customer service, call DSN 986-8044 or commercial toll free 
1-877-754-1212. To file a claim on the world wide web, visit: https://claims.jag.af.mil/.


REfERENCEs:
31 U.S.C. § 3701, 3721, Military Personnel and Civilian Employees’ Claims Act (Personnel 


Claims Act)
32 U.S.C. § 709
DODD 5515.10, Settlement and Payment of Claims Under 31 U.S.C. 3701 and 3721, “The 


Military Personnel and Civilian Employees’ Claims Act of 1964” (24 September 2004)
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
AFMAN 23-110, USAF Supply Manual (1 April 2009), Incorporating Through Interim Change 


5 (1 July 2010)
Air Force Claims Service Center, https://claims.jag.af.mil/
AFCSC’s Action Officer Handbook, https://aflsa.jag.af.mil/AF/CLAIMS/index.php
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TorT ClaiMS


inTrodUCTion


- Under certain circumstances, federal law subjects the United States to liability for property 
damage, personal injuries, and death that result directly from the negligent or wrongful acts/
omissions of government personnel acting within the scope of their employment


- Federal law authorizes the United States to pay for property damage, personal injuries, and 
death that directly result from noncombat activities of United States armed forces


- Normally, to receive compensation, an injured person or entity must present a signed 
written request for payment of a specific amount of money (claim) within two years of the 
accident or incident to the agency that created the loss, personal injury, or death


- In some cases, denial of a claim or failure to resolve a claim within six months after it is 
presented to the Air Force creates a right to sue the United States in federal district court


- Installation legal offices work with the Air Force Legal Operations Agency, Claims and 
Torts Litigation Division (JACC) to receive and process claims against the Air Force and 
help defend the Air Force when claims are litigated


ClaiMS and ClaiManTS


- Claims arising from alleged negligent or wrongful acts or omissions of government person-
nel are tort claims


- Common tort claims include GOV-POV accidents, slips and falls on base, barrier or bollard 
accidents, medical malpractice, aircraft accidents, or mishaps with rental cars while TDY


- Claimants may be individuals, organizations, or companies that have suffered loss because 
of alleged negligent or wrongful acts or omissions by government personnel acting within 
the scope of their employment


- Claimants may also be agents, legal representatives, or persons with subrogation rights of 
the injured party


Payable ClaiMS


- Claim must demand a specific amount of money and be signed


- Claim must allege damage to real or personal property, personal injury, or death


- Damage must be direct result of negligent or wrongful act or omission of government 
personnel acting within the scope of employment
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- A negligent act occurs when a person’s failure to exercise the degree of care considered 
reasonable under the circumstances, results in an unintended injury to another party


- Government personnel include Air Force military and civilian employees, Civil Air Patrol 
members performing Air Force authorized missions, and Air National Guard military 
members in federal status


- JA determines (preliminarily) whether an employee acted within scope of employment after 
reviewing relevant facts, circumstances, and applicable law


-- Ordinarily, a person is within the scope of employment if the actions in ques-
tion were serving some governmental purpose when the negligent act or omission  
allegedly occurred


-- Not a line of duty question


- Generally, the extent of government liability is about the same as that of a private person


-- For claims arising in the United States and its territories, liability is determined based 
on the law of the place (state) where the alleged negligent act or omission occurred


-- For claims arising in foreign countries, liability is based on legal standards controlled 
by United States military regulation or policy, or applicable international agreements


-- The principles of absolute or strict liability do not apply


- If the loss, injury or death is the direct result of “noncombat activity,” the claim may be 
paid without regard to negligence or other fault


-- “Noncombat activity” is a term of art that means any activity, other than combat, 
war or armed conflict that is particularly military in character, has little parallel in 
civilian pursuits, and has been historically considered as furnishing the proper basis for 
claims. However, “noncombat activity” should not be interpreted as simply meaning, 
“not combat.”


-- Common “noncombat activities” include operation of military aircraft/spacecraft/
missiles, practice bombing or firing of heavy guns and missiles, movement of tanks, 
and EOD operations
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ClaiMS noT Payable


- Claims specifically excluded by statute


- Examples of excluded claims


-- Damages, injuries, or death that stem from the performance of or failure to perform a 
discretionary function by a federal agency or government employee


-- Intentional torts (acts that the person intends to commit) such as assault, battery, 
false imprisonment, false arrest, malicious prosecution, abuse of process, libel, slander, 
misrepresentation, deceit, or interference with contractual rights (claims may be pay-
able with regards to acts or omissions of investigative or law enforcement officers of 
the United States Government arising out of assault, battery, false imprisonment, false 
arrest, abuse of process, or malicious prosecution)


-- Government taking of air space over land


-- Personal injury, death or property damage of a military member incurred incident 
to service


-- Personal injury or death of a civilian employee of the United States sustained while in 
performance of his/her duty


-- Punitive damages


ProCeSSinG and PayMenT


- Installation legal office accepts, investigates, and adjudicates most tort claims alleging 
$5,000 or less in losses with the exception of persoanl injury and medical malpractice tort 
claims. Claims above $5,000 and for personla injury at CONUS locations are forwarded 
immediately to JACC.


-- All installation level claims, other than those settled under the Federal Tort Claims Act 
(FTCA) for more than $2,500, are paid from Air Force claims funds


--- If JA approves an FTCA claim for more than $2,500, payment comes from the 
Judgment Fund Group of the Department of the Treasury


-- Installation legal office consults with JACC prior to adjudicating claims alleging:


--- Personal injury


--- Legal malpractice
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--- Property damage caused by an Air Force member driving a rental vehicle


--- Property damage that occurred in a navigable waterway (admiralty and maritime 
claims)


--- Property damage caused by activities of the Civil Air Patrol


--- Property damage or personal injury to Wing Commander, Vice Wing Commander 
or their immediate family members


-- JACC investigates and takes final action on all medical malpractice claims arising 
within the United States. At USAFE bases and at PACAF bases outside the 50 states, 
base legal offices investigate medical malpractice claims and forward the claims files 
to JACC for final action.


- If installation legal office denies a claim, claimant may appeal or request reconsideration, 
depending on which statute dictates processing of the claim


-- Installation legal office can grant appeal or reconsideration request


-- Installation legal office must forward any appeal or reconsideration request it does not 
grant to JACC for final action


- CONUS Installation legal offices accept claims alleging more than $5,000 or persoanl 
injury, but immediately forwards them to JACC for adjudication


-- Installation legal office will appoint a POC (attorney or paralegal) within the installa-
tion legal office to work with JACC to investigate the claim


-- In some cases, installation POC will take a more proactive role in the adjudication 
process, to include legal research, drafting memoranda, and negotiating settlements, 
to provide training and increase experience for both attorneys and paralegals


- OCONUS installation legal offices accept, investigate, and may settle non-medical mal-
practice claims up to $25,000. Those claims not settled for less than $25,000 are forwarded 
to JACC with the full investigation and recommendation for final adjudication.


- In certain cases, claimant may sue the Air Force within six months after final action is 
taken on the claim


-- Final action is taken by mailing the denial of claim or, when applicable, denial of 
a reconsideration request. Six months of no action may be deemed a denial by the 
claimant and he/she can file suit.
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-- Suit is in federal district court. Department of Justice (DOJ) defends the Air Force in 
litigation.  JACC works with the installation legal office to help DOJ defend litigation.


- Special procedures apply to claims arising in a foreign country. Installation legal offices 
coordinate with the Foreign Claims Branch of JACC when handling foreign and interna-
tional claims.


REfERENCEs:
TCFSC Action Officer Handbook
10 U.S.C. § 2733, Military Claims Act
10 U.S.C. § 2734, Foreign Claims Act
10 U.S.C. § 2734(a) and (b), International Agreement Claims Act
32 U.S.C. § 715, National Guard Claims Act
28 U.S.C. §§ 1346(b), 2401, 2671-2680, Federal Tort Claims Act
AFI 51-501, Tort Claims (15 December 2005)
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aviaTion ClaiMS


- Aviation claims occur in a variety of ways, including claims arising from low overflights and 
sonic booms, and accidents involving active duty, Air Force Reserve (AFR), Air National 
Guard (ANG), Aero Club, and Civil Air Patrol aircraft


- If the claim arose from military flight activity, it may be payable under the “noncombat 
activity” provisions of the Military Claims Act (MCA) or the National Guard Claims 
Act (NGCA)


-- No requirement to show negligence in noncombat activity claims. Causation and 
damages are the only issues.


-- MCA/NGCA claimants may receive advance payments under certain circumstances, 
primarily for damage mitigation purposes


-- If the claim cannot be settled, the claimant may bring a lawsuit under the FTCA, but 
must prove negligence, causation, and damages


SoniC booM and low overFliGhT ClaiMS


- Sonic Boom Damage:


-- Overpressures based upon speed, altitude and location of aircraft relative to a claimant’s 
property, in pounds per square feet (psf ), will determine whether claimed damage could 
have been caused by sonic boom


-- Sonic booms are not selective and may encompass an entire area. A sonic boom is un-
likely to cause damage to a claimant’s home while having no effect on nearby properties.


-- Window glass and bric-a-brac are generally the first items to be damaged. A sonic boom 
will not cause significant structural damage, such as cracked foundations or sidewalks, 
without also breaking windows or shaking bric-a-brac from shelves.


- Low Overflight Damage:


-- Noise alone generally does not cause damage to property


-- Noise may harm animals, such as by stampeding cattle and horses; startling chickens, 
silver foxes, and minks; cracking exotic bird eggs; or injuring ostriches


-- Claims alleging loss of property value due to noise from repeated low overflights are 
not payable under any tort claims statute. The property owner’s remedy is a “takings” 
claim under the Fifth Amendment’s due process clause.
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airCraFT aCCidenT ClaiMS


- ANG Claims:


-- Settlement authorities may settle claims for death, personal injury, or property damage 
arising out of the authorized noncombat activities of the ANG under the NGCA, 32 
U.S.C. § 715


-- Determine status of crewmembers or ANG personnel involved in mishap


--- Title 10 – federal active duty orders


--- Title 32 – federally funded training orders (e.g., IDT or AT training)


--- State duty – disaster response, riot control, emergency situations


-- The United States is only liable for negligence of ANG members performing federal 
duties under Title 10 or Title 32 at time of incident. The provisions do not apply when 
a member is performing duty for the state.


-- ANG aviation claims are adjudicated under the noncombat activity provisions of the 
MCA if the member was in Title 10 status or the NGCA if the member was in Title 
32 status


- AFR Claims:


-- Crewmembers have same status as active duty personnel


-- AFR aviation claims are usually adjudicated under the noncombat activity provisions 
of the MCA


- Aero Club Claims:


-- Aero Club participation is a recreational activity, and the United States is not liable 
for the negligence of Aero Club members or participants while engaged in Aero Club 
activities because such activities are outside the scope of their employment


-- All Aero Club members and participants are covered under NAFI liability insurance 
for their negligence in causing a mishap


--- Look to NAFI insurance to pay third party claims caused by the negligence of Aero 
Club members or participants engaged in Aero Club activities
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--- Not cognizable under Air Force claims statutes


-- Third-party claims arising from the negligence of Aero Club employees or military 
members working at the Aero Club in their official capacity are cognizable under the 
FTCA. Aero Club claims settled under the FTCA are paid from nonappropriated 
funds administered by AFSV.


-- The Feres doctrine bars active duty, guard and reserve military members from receiving 
compensation under federal claims statutes for death or injuries arising out of their 
participation in Aero Club activities. Such participation is deemed incident to their 
military service.


-- Similarly, the Federal Employees Compensation Act (FECA) bars Air Force civilian 
employees from receiving compensation under federal claims statutes for death or 
injuries arising from their participation in Aero Club activities


- Civil Air Patrol (CAP) Claims:


-- CAP is a federally supported, congressionally chartered, nonprofit civilian corporation, 
and a volunteer civilian auxiliary of the Air Force. Its mission is to provide aerospace 
education and training to its senior and cadet members, provide volunteer emergency 
services, and promote civil aviation in the public sector.


-- Air Force is authorized to use the services of the CAP in fulfilling certain noncombat 
programs and missions of the Air Force that have been officially designated as Air Force 
Assigned Missions (AFAMs)


--- Typical AFAMs include support of homeland security, search and rescue, disaster 
relief, and counter-narcotics reconnaissance flights


--- CAP is an instrumentality of the United States when performing an AFAM


--- Third-party claims arising out of activities of CAP while performing AFAMs are 
cognizable under FTCA


--- Senior CAP members or CAP cadets (18 years or older) are covered under FECA 
for their death or injuries incurred while in the performance of an AFAM


-- The United States is not liable for third party claims arising out of CAP corporate 
activities or for claims for the use of privately owned property that CAP or its members 
use during AFAMs
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REfERENCEs:
TCFSC Action Officer Handbook
10 U.S.C. § 2733, Military Claims Act
28 U.S.C. §§ 1346(b), 2671-2680, Federal Tort Claims Act
32 U.S.C. § 715, National Guard Claims Act
AFI 51-501, Tort Claims (15 December 2005)
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ForeiGn and inTernaTional ClaiMS


SinGle ServiCe ClaiMS reSPonSibiliTy


- DOD Instruction 5515.08 assigns certain countries to each military department (Army, 
Navy, and Air Force) and makes the military departments responsible for final action on tort 
claims arising within their assigned countries. This instruction applies to numerous claims 
statutes, including the Foreign Claims Act (FCA), International Agreement Claims Act 
(IACA), Military Claims Act (MCA), Use of Government Property Claims Act (UGPCA), 
and the Advance Payments Act (APA).


- Naval Forces Afloat Exception: Naval forces afloat visiting foreign ports may settle claims 
arising outside the scope of duty for under $2,500 without regard to single service assignment


- Not all countries are assigned under DODI 5515.08. Claims arising in unassigned countries 
will be adjudicated by the command responsible for generating the claim. If the command is 
joint, the claim should be adjudicated by the service component command whose personnel 
allegedly caused the claim.


- Claims in foreign countries are settled under the regulations of the service having single 
service claims responsibility (DOD Directive 5515.3)


- DOD/GC can change assignments by updating DODI 5515.08 or by interim letter, See 
JACC’s (Claims and Tort Litigation) webpage for any changes issued by letter


inTernaTional aGreeMenT ClaiMS aCT (iaCa)–U.S. MiliTary in ForeiGn CoUnTrieS


- 10 U.S.C. § 2734a applies to acts of U.S. forces in foreign countries when the U.S. has 
a status of forces agreement (SOFA) with a foreign government and the SOFA explicitly 
provides for both governments to share the cost of any claim payout


-- Under the North Atlantic Treaty Organization (NATO) SOFA, the “receiving state” 
is the state receiving visiting forces and the “sending state” is the state sending forces


-- For NATO SOFA claims against the U.S. arising in foreign countries, the U.S. would 
be the sending state


- Claims are adjudicated and paid by the host nation (receiving state), which sends the U.S. 
a bill for its pro rata share of any claim payout


-- Host nation must adjudicate the claim applying the same statutes it would apply if its 
own military had caused the damage


-- Host nation statute of limitations applies to these claims
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-- If the host nation pays attorney fees as part of the settlement, the U.S. is obligated to 
pay its percentage of those fees


-- Claims caused by U.S. enemy actions or actions of U.S. forces in combat are not payable


- The U.S. currently has cost-sharing SOFAs with NATO members, Partnership for Peace 
(PfP) countries (those which have ratified the Agreement among the States Parties to the 
North Atlantic Treaty and other States participating in the Partnership for Peace regarding the 
status of their forces), Portugal (for the Azores), Iceland, Japan, Korea, Australia, Singapore


-- NATO SOFA and PfP SOFA (which incorporates the NATO Sofa by reference) are 
reciprocal, which means they apply to tortious incidents in the territories of all parties 
to the agreement


-- SOFAs with Iceland, Japan, Korea, Australia, as well as the Lajes Technical Agreement 
(for the Azores), are not reciprocal. They apply only to tortious incidents by U.S. 
personnel in these foreign countries.


-- Singapore Counter Agreement is also not reciprocal. However, it applies solely to 
tortious incidents by Singaporean personnel in the U.S. (see below “Foreign Personnel 
in the United States”.)


-- U.S. reimbursement percentage is usually 75 percent, but this percentage can vary if 
more than one nation is responsible for the damage, injury, or death, or if a different 
cost-sharing arrangement has been negotiated


- U.S. can object to a bill for reimbursement if the host nation paid a claim not cognizable 
under the SOFA or the host nation did not adjudicate the claim under the laws that would 
apply to its own military


inTernaTional aGreeMenT ClaiMS aCT (iaCa)–ForeiGn PerSonnel in The UniTed STaTeS


- 10 U.S.C. § 2734b applies to acts of foreign forces in the U.S. when the foreign country 
has a SOFA with the U.S. and the SOFA explicitly provides for both governments to share 
the cost of any claim payout


-- For NATO SOFA claims against foreign personnel in the U.S., the U.S. would be the 
receiving state


- Claims are adjudicated and paid by the U.S. as the host nation, which sends the responsible 
foreign country a bill for its pro rata share of any claim payout. The Air Force will investigate 
these claims to the extent they involve foreign military personnel or property on or from 
an Air Force installation, but only the Army is authorized under DODI 5515.08 to settle 
(pay or deny) these claims.
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-- U.S. will adjudicate the claim applying the same statutes it would apply if its own 
military had caused the damage


-- U.S. statute of limitations applies to these claims


-- If U.S. pays attorney fees as part of the settlement, the foreign country is obligated to 
pay its percentage of those fees


-- Claims caused by U.S. enemy actions are not payable


- Cost-sharing agreements with applicability in the U.S. include the NATO SOFA, PfP 
SOFA, and Singapore Counterpart Agreement


-- SOFAs with Japan, Korea, Australia, and the Azores are not reciprocal and apply only 
to tortious incidents arising in those countries


-- According to the United States State Department, NATO SOFA applies to Alaska, 
but not Hawaii


-- Foreign government reimbursement percentage is usually 75 percent, but this percent-
age can vary if more than one nation is responsible for the damage, injury, or death, 
or if a different cost-sharing arrangement has been negotiated


- Responsible foreign government can object to a bill for reimbursement if the U.S. paid a 
claim not cognizable under the SOFA or the U.S. did not adjudicate the claim under the 
laws that would apply to its own military


- Immediately notify JACC of any on-base or off-base incident involving foreign military 
personnel or property in the United States


ForeiGn ClaiMS aCT (FCa)
- 10 U.S.C. § 2734 applies only to claims arising abroad where the IACA is not applicable 


(IACA takes precedence over FCA). SecAF has promulgated AFI 51-501, as authorized by 
10 U.S.C. § 2734, to implement Air Force policy under the FCA.


-- Use IACA where SOFA cost-sharing exists and damages, injury, or death are caused in 
the performance of official duty (as understood by the U.S. and the foreign government)


-- Use FCA where no SOFA cost-sharing exists or where damages, injury, or death arise 
outside the scope of employment
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- Claimant must be a foreign inhabitant


-- U.S. citizens may be foreign inhabitants if they reside in a foreign country, they are 
not employed by the U.S., their travel abroad was not funded by the U.S., and their 
claim does not arise from any benefit, privilege, service, or DOD status provided to 
them by the U.S. government


-- U.S. military members, federal civilian employees, and dependents thereof are not 
foreign inhabitants


- Claims personnel must be appointed a Foreign Claims Commission (FCC) in order to 
act on an FCA claim. SJAs of installations in foreign countries are FCCs per AFI 51-501, 
Chapter 4.


- Two-year statute of limitations applies to FCA claims


- Damage, injury, or death must be either incident to a noncombat activity or caused (neg-
ligently or wrongfully) by a DOD military member or civilian employee


- Statutory exceptions to payment include claims by subrogees and acts of the U.S. in combat. 
However, a claim may be allowed if it arises from an accident or malfunction incident to 
operation of an aircraft of the armed forces of the U.S., including its airborne ordnance, 
indirectly related to combat and occurring while preparing for, going to, or returning from 
a combat mission.


- Apply the law of the country where the incident occurs to the extent it does not conflict 
with AFI 51-501. If conditions for payment exist, and no basis under AFI 51-501 prohibits 
payment, payment may occur. All payments are ex gratia and remain within the discretion 
of SecAF.


- Claimants are paid in the currency of the country where the incident occurred unless JACC 
receives a compelling justification why payment should occur in some other foreign currency


SolaTia (rarely JUSTiFied):
- Solatium payment is a nominal payment made immediately to a victim or victim’s fam-


ily to express sympathy. Paid with personal funds or command (O&M) funds, it is not 
compensation (thus, not deducted from the claim award) and is not subject to single service 
claims responsibility. Immediately report to JACC any attempt to pay solatia in a country 
where solatia has not been explictly authorized by U.S. military regulation as proof of clear 
custom must be established to justify such payment.
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REfERENCEs:
10 U.S.C. § 2734, Foreign Claims Act
10 U.S.C. § 2734(a) and (b), International Agreement Claims Act
DODD 5515.3, Settlement of Claims Under Sections 2733, 2734, 2734a, and 2734b of Title 10, 


United States Code (27 September 2004)
DODI 5515.08, Assignment of Claims Responsibility (11 November 2006)
AFI 51-501, Tort Claims (15 December 2005)
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Carrier reCovery ClaiMS


baSiS For Carrier reCovery (Cr) ClaiMS


- The basis for a CR claim is the failure of a carrier, warehouse, or contractor to adequately 
protect goods entrusted to them for shipment


-- A carrier must deliver goods in the same amount and condition as when it took pos-
session of them


-- A carrier’s liability will, however, be limited by its contract with the government


- The Air Force is entitled to collect up to the carrier’s or warehouse’s contracted liability 
depending on the type of shipment or method of transportation, less any amount already 
paid by the carrier to settle or partially settle a claim


- The claimant assigns to the United States all claim rights against the carrier or contractor 
which creates a right of recovery on behalf of the United States by signing a DD Form 
1842 or by filing a claim using the Air Force Claims Service Center’s (AFCSC) web site


PrinCiPleS oF reCovery


- Carrier is generally liable for loss or damage occurring while goods are in its possession


- Government must prove a transit or storage loss through written exceptions to damage 
taken at the time of delivery (on Notice of Loss or Damage At Delivery form) or within 
75 days of delivery (on Notice of Loss or Damage After Delivery form) 


-- A claimant may be required to file his notice of loss or damage after delivery using 
DPS, if his move originated in DPS


- Failure to note loss or damage after delivery within the prescribed time limit (75 days) 
creates a presumption that the loss or damage was not shipment-related and the carrier is 
no longer liable


- If a claim is adjudicated by the AFCSC, the AFCSC will make an appropriate demand 
on the carrier for that claim in an amount based on the type of shipment or method of 
transportation


- In the event the AFCSC collects more from the carrier than it paid out to the claimant, the 
AFCSC will pay the difference to the claimant. If the AFCSC does not collect more from 
the carrier than it paid out to the claimant, the money collected can be applied against the 
claims payments for the fiscal year in which the money was collected.
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- The government must file a claim against the carrier within six years of delivery of the 
household goods unless the shipment was moved under a Full Replacement Value (FRV) 
contract. The government must file a recovery action within four years of delivery on an 
FRV move.


REfERENCEs:
31 U.S.C. § 3701, 3721, Military Personnel and Civilian Employees’ Claims Act (Personnel 


Claims Act)
DODD 5515.10, Settlement and Payment of Claims Under 31 U.S.C. § 3701, 3721, “The 


Military Personnel and Civilian Employees’ Claims Act of 1964” (24 September 2004)
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
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rePorTS oF SUrvey (roS)


The report of survey (ROS) is an official report of the facts and circumstances supporting the 
assessment of financial liability for the loss, damage, or destruction of Air Force property and 
serves as the basis for the government’s claim for restitution.


rePorTS oF SUrvey Generally


- Air Force members and employees can be held liable for the loss, damage or destruction 
of government property proximately caused by their negligence, willful misconduct, or 
deliberate unauthorized use


- With respect to government owned motor vehicles, however, Air Force members and em-
ployees may be held financially liable only if the damage resulted from their gross negligence, 
willful misconduct, or deliberate unauthorized use


-- The purpose of the gross negligence standard is to more equitably distribute the risk 
of liability associated with government vehicle damage


-- As with any ROS, the commander is not precluded from taking other administrative 
or disciplinary action against individuals who damage government vehicles through 
simple negligence not amounting to gross negligence


PUrPoSeS oF The rePorT oF SUrvey


- Authorizes adjustment of property accountability records


- Establishes pecuniary liability


- Prescribes corrective action to prevent recurrence of loss, damage, or destruction of Air 
Force property


- Serves as authority for effecting collection of an indebtedness


when rePorTS oF SUrvey are noT USed


- Damage occurring during combat operations


- Most loss or damage to major weapons systems used in authorized operations or occurring 
during aircraft accidents


- Property owned by another DOD component or nonappropriated fund instrumentality 
(NAFI)


- Property that becomes unserviceable due to fair wear and tear
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when rePorTS oF SUrvey are reQUired


- The requirement for a ROS is controlled by the type of property involved and the circum-
stances of the loss, damage, or destruction


- A ROS is required for unresolved discrepancies with supply system stocks involving:


-- Sensitive or classified items, regardless of dollar value


-- Pilferable items, when a discrepancy is $100 or more


-- An indication or suspicion of fraud, negligence, theft, or abuse


-- Personal arms


-- An amount greater than $50,000


- A ROS is normally required for property record items lost, damaged or destroyed. It is 
mandatory for:


-- Controlled or sensitive items


-- All types of weapons


-- Property having a security classification


liabiliTy oF air ForCe MeMberS


- Liability is usually limited to one month’s base pay, with the following exceptions:


-- Accountable officers, whose negligence, willful misconduct, or deliberate unauthorized 
use of government property proximately caused the loss of, or damage to, property 
under their accountability, are liable for the entire amount of the loss to the government


-- Individuals are liable for the full amount of loss or damage to personal arms and equip-
ment proximately caused by their own negligence, willful misconduct, or deliberate 
unauthorized use


-- Family housing occupants may be fully liable for damage if:


--- The loss or damage was caused by gross negligence or willful misconduct of the 
member; or
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--- The loss or damage was caused by gross negligence or willful misconduct of a 
dependent or guest when the member was on notice of the particular risk involved 
and failed to take preventive action


The rePorT oF SUrvey ProCeSS


- Initiating a ROS:


-- Normally the organization that maintains accountability records for the lost or dam-
aged property is responsible to initiate a ROS by appointing an initial investigating 
officer (IO)


--- Unit commanders appoint the IO for property record items


--- The accountable officer will appoint the IO for supply system stocks


-- IO should be appointed as soon as possible after loss or damage is discovered


--- IO must be an officer, NCO (E-7 or above), or civilian (WG-9, WL-5, WS-1 or 
GS-7 or above) and should be senior to individual facing potential liability


--- IO determines and documents facts surrounding the loss or damage and recom-
mends whether or not an individual should be held financially liable


--- IO forwards report to appointing authority


- Appointing Authority:


-- Designated in writing by the approving authority


-- Appoints financial liability officer when


--- The initial investigation results are insufficient to make a determination of whether 
or not negligence or abuse was the proximate cause of the loss, damage or destruc-
tion of government property


--- The value of the property, or the circumstances of the case, warrant further 
investigation


-- Reviews all ROSs, appeals, and requests for waiver or reconsideration and makes recom-
mendations to the approving authority
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- Financial Liability Officer:


-- Must be an officer, NCO (E-7 or above), or civilian (GS-7, WG-9, WL-5, WS-1 or 
above) and should be senior to the individual subject to possible financial liability


-- Conducts investigation by examining physical evidence and interviewing witnesses to 
determine proximate cause of loss or damage, responsibility for the loss or damage, 
and cost or estimate of repairs


-- Forwards findings and recommendations to appointing authority


- Approving Authority:


-- Usually the wing commander. Authority may be delegated in writing to the immedi-
ate subordinate.


-- May authorize appointing authority to take final action on all ROSs involving less than 
$2,000 where there is no evidence of negligence or other misconduct


-- Takes final action on ROSs in cases where appointing authority does not take final 
action, including:


--- Cases, for any dollar amount, where there is no evidence of negligence, willful 
misconduct, or deliberate unauthorized use; and


--- Cases where the amount to be assessed is equal to or less than $10,000 and the 
senior host-base commander is not personally involved


-- Approves or disapproves investigation findings and recommendations and ensures 
individuals are notified


-- Ensures all persons found financially liable are informed of their appeal rights and given 
an opportunity to review the file


-- Considers appeals and requests for reconsideration or for waiver of liability


-- Authorizes or delegates approval of repairs or replacement in kind


- Intermediate commander (e.g., numbered air force) takes action on reports when amount 
of financial liability to be assessed exceeds $10,000 but does not exceed $25,000, or when 
the senior host-base commander is personally involved
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- Major command commander takes action on reports not approved at base or intermediate 
command level, or when intermediate commander is personally involved


- If the major command commander is personally involved and negligence is evident, the 
report is forwarded to HQ USAF/LGS


- Individual Rights:


-- Consult counsel


-- Review the ROS file and evidence


-- Request waiver, or request permission to provide repair or replacement in kind


-- Request reconsideration


-- Appeal


avoidinG rePorT oF SUrvey liabiliTy


- Waiver:


-- Member specifically requests waiver of liability in writing, supplying supporting 
evidence for the request. If the case involves assigned family housing the approving 
authority MUST consider a waiver, even if the member does not specifically request it.


-- Factors to consider include degree of abuse or negligence involved, extent to which 
collection would cause substantial financial hardship or adversely impact unit morale, 
prior instances of negligent conduct toward government property, and available govern-
ment remedies against other culpable persons


-- Approving authority may waive all or part of an individual’s liability, if:


--- The waiver is determined to be in the best interest of the Air Force; and


--- The waiver is not specifically prohibited (as in the case of accountable officers and 
personal arms and equipment)


-- If denied, the member may appeal the determination of liability and request further 
waiver consideration by the major command commander
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- Reconsideration:


-- Member may request reconsideration based on minor corrections, new evidence, or 
because the property thought to be missing is later found


-- Minor corrections that do not involve important changes to the findings or recom-
mendations should be made to the original and to any copies of the ROS


-- Based on new evidence, the approving authority may reopen the investigation, if neces-
sary, or may take corrective action without further investigation


-- If property believed to be lost is later found but is damaged, the original ROS should 
be canceled and a new ROS initiated


- Appeal:


-- Must be submitted in writing, and


-- Must specifically state the alleged errors or injustices in the report of survey process


--- Unless precluded by AFMAN 23-220, the approving authority may grant the appeal


--- If denied, the ROS is forwarded to the MAJCOM commander for final action, or 
HQ USAF/LGS if the MAJCOM commander is the approving authority


-- Collection is suspended until all appeals are complete unless the individual is scheduled 
for impending separation


- Financial Liability Board:


-- A team of investigators consisting of officers, enlisted members, or civilian employees 
who are qualified to investigate an accident, incident, or occurrence within their area of 
expertise. May consist of two or more persons, one who will be the base claims officer.


-- Consolidates functions of the appointing authority and financial liability officer (one of 
the members is appointed in the orders to serve as appointing authority); its objective 
is to relieve commanders of the administrative burdens involved in the ROS process


--- Makes a preliminary review to determine whether a financial liability officer 
is required
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--- Acts as financial liability officer by investigating cases as necessary


--- Inspects the destruction or abandonment of unserviceable property


REfERENCEs:
AFI 34-202, Protecting Nonappropriated Fund Assets, Chapter 6 (Losses and Collection Actions) 


(27 August 2004), Certified Current (24 November 2008)
AFMAN 23-220, Reports of Survey for Air Force Property (1 July 1996)
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ProPerTy daMaGe TorT ClaiMS in Favor oF The UniTed STaTeS


The United States may assert and collect claims for damage to its property through someone’s 
negligence or wrongful act. As a property owner, the Air Force is often the victim of a tort and 
has the right under the Federal Claims Collection Act, 31 U.S.C. § 3701, 3711-3719, to collect 
for tort damages. Claims on behalf of the United States for property damage by a tortfeasor 
require the base to be pro-active and aggressively look for these claims, which are known as 
“G” claims or government claims. This does not include medical cost reimbursement claims.


aSSerTable ClaiMS


- Claims personnel may assert claims against a tortfeasor for loss or damage to government 
property when:


-- The loss or damage to government property is for $100 or more. If the loss or damage 
is less than $100, assert the claim if it can be collected easily.


-- The loss or damage is based on a contract and the contracting officer does not intend 
to assert a claim under the contract. Document the contracting officer’s decision not 
to assert a claim for the file.


-- The claim arises from the same incident as a medical cost reimbursement claim


--- Process the two claims separately


--- Coordinate the investigations


-- The tortfeasor or his insurer presents a claim against the government arising from 
the same incident, i.e., counterclaims. Coordinate the processing of both the pro-
government and anti-government tort claims together.


-- The claim is based on products liability theory of recovery. Due to the unique nature 
of product liability issues and claims litigation, obtain approval from AFLOA/JACC 
before asserting.


nonaSSerTable ClaiMS


- Claims personnel do not assert a claim for loss or damage of government property in these 
instances. Do not assert a claim:


-- For reimbursement against military or civilian employees for claims paid by the United 
States due to that employee’s negligence


-- For loss or damage that a nonappropriated fund instrumentality (NAFI) employee 
causes to government property while on the job
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-- If the loss or damage was caused by a government employee with accountability for 
the property under the Report of Survey system


--- Under the report of survey system, military members and civilian employees may be 
held pecuniarily liable for the loss, damage or destruction of government property 
caused by their negligence. With some exceptions, the usual limit of liability is 
one month’s pay.


--- However, the report of survey manual, AFMAN 23-220, Reports of Survey for Air 
Force Property, para 3.2.4 and 3.3.6, indicates assertion of a tort property damage 
claim instead of a report of survey is appropriate if the military member or civilian 
employee damages government property with his/her private automobile


STaTUTe oF liMiTaTionS


- The United States must file a lawsuit for loss or damage of government property, based 
in tort, within three years after the date when a responsible official of the United States 
knew or reasonably should have known the material facts that resulted in the claimed loss


- Suits based in contract or upon some other theory or upon state law may have a different 
statute of limitations period


ColleCTinG ClaiMS


- Claims personnel collect tort claims in favor of the government


- The settlement authority may accept a third party’s offer to repair or replace the damaged 
property to the satisfaction of the accountable property officer


- The Air Force may offset a tort claim against an amount that it owes to the claimant


- When two or more tortfeasors are jointly and severally liable, settlement authorities may 
divide the payment between the tortfeasors


- A settlement authority may waive prejudgment interest (where statute, contract, or regula-
tion do not require it) to encourage payment


dePoSiTinG ColleCTionS


- Claims personnel deposit collections


-- Deposit collections for loss, damage, or destruction to Air Force family housing, caused 
by abuse or negligence, to the DOD Military Family Housing Management Account
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-- Deposit collections for loss, damage, or destruction to other real property to the ap-
propriate funds account of the organization responsible for the repair, maintenance, 
or replacement of the real property. These funds may not be reused without their 
appropriation by Congress.


-- Deposit collections for loss, damage, or destruction to property of an Air Force Indus-
trial Fund or other revolving funds account to that account


-- Pay or deposit recoveries involving NAFI property to the appropriate NAFI


-- Deposit all other collections for which there is no statutory exception to the United 
States Treasury Miscellaneous Receipts Account


REfERENCEs:
10 U.S.C. § 2782, Damage to real property: disposition of amounts recovered
10 U.S.C. § 2831, Military Family Housing Management Account
31 U.S.C. § 3302, Custodians of money
31 U.S.C. §§ 3701, 3711-3719, Federal Claims Collection Act
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
AFMAN 23-220, Reports of Survey for Air Force Property (1 July 1996)
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MediCal CoST reiMbUrSeMenT ClaiMS


The Air Force may recover the cost of providing medical care to military members or other 
authorized recipients who are injured as a result of tortious conduct of third parties under the 
Federal Medical Care Recovery Act (FMCRA) and for all care covered by a third party payer 
under the Coordination of Benefits statute (COB). The Air Force may also recover pay given 
to an active duty member during a period of disability caused by tort under the FMCRA.


Federal MediCal Care reCovery aCT (FMCra)
- Under this statute, the government’s recovery is predicated on “circumstances creating 


tort liability”


-- Usually, the four common law elements of tortious conduct (duty, breach, causation, 
damages) must be present before considering the assertion of a Medical Cost Reim-
bursement claim (MCR) under the FMCRA


-- The FMCRA applies even in no-fault jurisdictions. Where a system of tort liability has 
been replaced by a no-fault system, the government may pursue an FMCRA claim as 
a third party beneficiary.


-- At the same time, any defenses available under state law that may negate tort liability, 
such as contributory negligence, may be interposed to defeat the government’s claim. 
However, state procedural defenses cannot be interposed to defeat the claim.


-- In general, a federal statute of limitation of three years applies


-- Since the United States has an independent statutory right of recovery, a release signed 
by the injured party is usually not effective in extinguishing the government’s claim


- All successful collections for treatment provided by a military treatment facility (MTF) are 
deposited into the Operations and Maintenance (O&M) account of the MTF rendering 
treatment. Collections for active duty pay are deposited to the O&M account of the unit 
to which the disabled member was assigned at the time of the injury. Recoveries for Tricare 
paid treatment is returned to the Tricare Management Activity.


CoordinaTion oF beneFiTS (Cob) ClaiMS


- Under this law, Congress allows MTFs to pursue recoveries from statutorily defined plans


-- These include health insurance policies/plans, auto insurance providing for medical 
treatment, workers’ compensation coverage, and similar plans, policies, and programs


-- The COB statute makes the United States a third-party beneficiary under such plans
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- Successful recoveries of medical expenses are deposited directly into the treating MTF’s 
O&M account


- Claims offices use COB as the primary statutory basis of recovery against various types of 
automobile insurance


- COB has been extended to allow recovery of payments made through TRICARE. Medical 
expenses paid for by TRICARE are deposited into a TRICARE Management Activity.


ColleCTion oF MediCal CoST reiMbUrSeMenT ClaiMS


- These claims are collected either by overseas base legal offices or one of eight regional offices 
within the United States


- Collections are generated from reports of injuries to covered personnel from medical treat-
ment facilities, medical treatment providers, Security Forces blotters, and notice from the 
injured party’s chain-of-command. If commanders become aware of an injury to a covered 
party caused by a tortious act, they should promptly notify the base legal office for guidance 
on how to process this information.


REfERENCEs:
10 U.S.C. § 1095, Coordination of Benefits
10 U.S.C. § 1095b
42 U.S.C. §§ 2651-2653, Federal Medical Care Recovery Act
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
AFLOA/JACC, Claims Handbook, Chapter 5 (30 September 1997)







492      The Military Commander and the Law


arTiCle 139 ClaiMS


Under Article 139, Uniform Code of Military Justice (UCMJ), commanders may direct collec-
tion and pay a claim for property that military personnel willfully damage or wrongfully take, 
if the claim results from riotous, violent, or disorderly conduct.


SCoPe oF arTiCle 139 ClaiMS


- Assertable Claims:


-- Property claims only; not personal injury or wrongful death


-- Must involve willful misconduct; not performance of legally authorized duties; and 
must arise from riotous, violent, or disorderly conduct; not conduct involving simple 
negligence or, for example, bad checks or private indebtedness


- Article 139 claims are entirely separate and distinct from disciplinary action taken under 
any other article of the UCMJ, or any other administrative action that may be appropriate


ProCedUreS


- The claim must be submitted to an appropriate commander within 90 days of the date of 
the incident, unless the commander determines good cause for a delay


-- The claim should be submitted to the commander of the military organization or unit 
of the alleged offending member or members. However, it may be presented to the 
commander of the nearest military installation.


-- Initially, the claim may be presented orally, but it must be written and state a sum 
certain before final action may be taken


- The claim is sent directly, or through channels, to the appointing commander, who is the 
officer exercising special court-martial convening authority over the offender. The appoint-
ing commander appoints a board of officers to investigate the claim.


-- After evaluating all available evidence, which may include interviewing the individual 
against whom the claim was asserted (in accordance with Article 31, UCMJ, rights 
and the right to counsel), the board:


--- Determines if the claim falls under Article 139, UCMJ


--- Identifies the offender(s)


--- Determines liability and damages
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-- The board may recommend:


--- Assessing damages against the identified service member (deducting from the as-
sessment any voluntary or partial payments already made)


--- Assessing damages against members who were present during the incident, if 
authorities cannot individually identify the offenders


--- Disapproving the claim


- After the board completes its review, it forwards the claim to the staff judge advocate for a 
legal review prior to action by the appointing commander


aCTion by The aPPoinTinG CoMMander


- Determine if the claim falls under Article 139, UCMJ


- Assess an amount against each offender, but not more than the board’s recommended amount


- Forward the board’s report to the appropriate commander if it is determined that one or 
more offenders are in a different command, since only the commander of an offender may 
order payment of the claim under Article 139


- Direct the Accounting and Finance Office to withhold the specified amount from each 
offender’s pay and to pay the claimant


- Notify the offender and claimant of the action taken


aPPeal and reConSideraTion


- The commander’s action may not be appealed by the claimant or the offender


- The commander who originally ordered the assessment may reconsider and change the 
decision if the findings later prove to be wrong, even if offender is no longer a member of 
that command


- A successor in command may change or cancel the assessment only on the basis of newly 
discovered evidence, fraud, or obvious error of law or fact


REfERENCEs:
Art. 139, UCMJ
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
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liabiliTy For daMaGe To renTal vehiCleS


inTrodUCTion


- Vehicles rented on government orders are for official use only


- “Special conveyance use is limited to official purposes, including transportation to and from 
duty sites, lodgings, dining facilities, drugstores, barber shops, places of worship, cleaning 
establishments, and similar places required for the traveler’s subsistence, health or comfort.” 
JFTR, para U3415G and JTR, para C2102.


- The use of a rental vehicle for other than official purposes places a member at risk of personal 
liability for damages.


- “Official Purposes” is a different standard than “scope of employment”


-- “Official purposes” is a standard in the JFTR/JTR, and is used to determine whether 
or not a renter will be reimbursed for damage to a rental vehicle


-- “Scope of employment” is a legal standard under the claims statutes, and will be used 
to determine whether or not the United States will defend a renter in a lawsuit


-- Within North Atlantic Treaty Organization (NATO) Status of Forces countries, there is 
yet a third standard, “in the performance of official duty,” which bears on both claims 
and foreign criminal jurisdiction questions


- Use must be reasonable, but even if reasonable, may still not be in scope of employment


- Case interpreting Hawaii law held that a Navy civilian, TDY to Pearl Harbor, who was 
returning to his off-base quarters at the end of the duty day, was not in the scope of his 
employment when he had an accident while still on the naval station. Clamor v. United 
States, 240 F.3d 1215 (9th Cir. 2001).


-- The Navy considered the employee to be using the vehicle for official purposes, so the 
damage to the rental car could be paid by the government


-- Because the Navy civilian was found not to be within the scope of employment, he had 
to rely upon his private insurance to cover the injuries to the person in the other car


-- Some question now whether members are in the scope of employment if government 
meals are directed on orders and the purpose of trip is to go off-base for meals


- It is important for commanders to factor into rental car authorizations whether or not the 
member/employee has private automobile liability insurance that could be relied upon in 
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the event the member/employee were in an accident and found to be outside the scope of 
employment


- When renting a vehicle pursuant to an authorization on orders, it is mandatory to obtain 
rental vehicle through the commercial travel office (CTO). JFTR, para U3415B and JTR, 
para C2102.


-- Generally, CTO will reserve a vehicle from a company participating in the Defense 
Travel Management Office (DTMO) negotiated agreement


-- It is TRANSCOM policy for CTOs to reserve a rental vehicle from a company that 
subscribes to the DTMO-negotiated agreement


--- Use of companies and rental car/truck locations participating in the DTMO agree-
ment is encouraged because their government rate includes liability and vehicle loss 
and damage insurance coverage for the traveler and the government


--- Rental companies having a negotiated agreement with DTMO will be used, 
unless another rental company can provide better service at a lower cost and 
abides by the same rules/guidance contained in the DTMO-negotiated car/
truck rental agreement


--- Government Administrative Rate Supplement (GARS). The GARS is a fee added 
on a daily basis by rental car/truck companies that are party to the DTMO Car 
Rental Agreement. GARS is a reimbursable expense as specified in the JFTR, 
Appendix G, Reimbursable Expenses on Official Travel.


dTMo renTal vehiCleS aGreeMenT


- Major rental car companies subscribe to a memorandum of understanding (MOU) with 
DTMO. The MOU sets rates and conditions of the rental.


- Names of companies participating in the rental car program, current maximum rates of-
fered and terms and conditions of the U.S. Government Rental Car Agreement, effective 
15 October 2010, are published on the DTMO web site: https://www.defensetravel.dod.
mil/site/rentalCar.cfm


- Travel orders must reflect that a rental vehicle is authorized


- Agreement is not valid when using an IMPAC card


- Must rent from a participating company AND location. While most rental car companies 
subscribe to the agreement, a particular location may opt out.
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- Rental agency should be notified of all persons who are going to be driving vehicle


-- While not mandatory under the DTMO agreement, it might relieve the renter of 
personal liability if another driver uses the vehicle on other than official business


-- Rental agency cannot charge for the addition of other drivers. A contractor is not your 
“fellow employee” and may not drive a car you rent on official business.


- DTMO car rental agreement, which applies to cars and mini-vans, available at https://
www.defensetravel.dod.mil/Docs/CarRentalAgreement.pdf


- DTMO truck rental agreement available at https://www.defensetravel.dod.mil/Docs/
TruckRentalAgreement.pdf


-- Applies to cargo vans, pick-ups, and utility and straight trucks. Gross weight must not 
require a Class C driver’s license.


-- Trucks are not necessarily listed with the commercial travel office (CTO). Must call 
company or go to DTMO Web page: https://www.defensetravel.dod.mil/site/rental.cfm


-- Driver must be 21 years old


-- Unlike cars, if a driver rents a different truck than one with DTMO rate, DTMO 
agreement does not apply


-- May apply to do-it-yourself (DITY) moves, but coverage under the agreement does not 
extend to spouse driving vehicle, nor to detour, i.e. driving out of the way to see parents. 
Some states do not consider PCS moves to be in scope of employment, so government 
would not defend member for negligence causing damage or injury to another.


liabiliTy For daMaGeS To The renTal vehiCle and To oTherS


- Four Different Situations


-- Rented on orders pursuant to DTMO agreement


-- Rented on orders not under DTMO agreement


-- Personal rental vehicle on official TDY


-- Rented pursuant to umbrella contract


- Claims personnel do not pay claims for damage to rental vehicles rented on orders pursuant 
to DTMO agreement. Follow guidance below for each situation.
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renTed on orderS PUrSUanT To dTMo aGreeMenT


- The rental company assumes and bears the entire risk of loss of or damage to the rented 
vehicles up to the policy limits; full comprehensive and collision coverage is in effect


- Renter may be personally liable for loss or damage caused by a fellow Government traveler 
in official travel status while acting outside the scope of their employment duties 


-- Example: A unit sends five people TDY and authorizes one rental car. One member 
rents the vehicle and charges the rental on the member’s government travel card (not 
IMPAC card). Any of the five members are authorized drivers while acting within the 
scope of their employment duties. But if one of the members takes the vehicle to a bar 
late at night, gets drunk, and crashes the car, that member would not be considered 
an authorized driver at the time of the accident.


- Negligence claims for personal injury or property damage against the driver by third parties 
are covered under the liability insurance provided by the rental car company, up to the policy 
limits. So long as the driver was in the scope of employment, the government will defend 
the driver. Within the United States, the exclusive remedy is against the government—the 
driver cannot be held personally liable. 28 U.S.C. § 2679.


renTed on orderS, noT Under The dTMo aGreeMenT


- For damage to rental vehicle, the government travel card currently carries collision coverage


-- The traveler must decline the rental car company’s collision damage waiver insurance


-- Damage must be reported to the government travel card company immediately


-- Covers collision or rollover, theft and theft-related charges, malicious vandalism, 
windshield damage due to road debris, and loss of use and towing charges due to 
covered damage


-- Does not apply if the vehicle is rented for more than 31 days; if used off-road; if driver 
is DUI; if damage results from hail, lightning, flood or other weather-related causes; or 
if damage is from failure to protect the car, i.e., leaving the car running and unattended


-- Does not apply to expensive, exotic, and antique autos; vans over eight passenger; 
trucks; motorcycles; limos; or recreational vehicles


-- If no travel charge card coverage, member usually pays rental company and claims 
reimbursement on the travel voucher under JFTR, Appendix G


--- DFAS can also pay rental company directly
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--- Travel claim comes to the legal office for review


--- Payment for damage is from unit travel funds


- For damage to another vehicle, property, or personal injury, the claims office adjudicates. 
So long as the driver was in the scope of employment, the United States will defend the 
driver. Within the United States, the driver cannot be held personally liable if the accident 
occurred while he was within the scope of employment.


PerSonal renTal vehiCle on oFFiCial Tdy
- For damage to rental vehicle, the driver is usually personally responsible


- For damage to another vehicle, property, or personal injury, the United States will defend 
the driver if driver is in the scope of employment. Within the United States, the driver 
cannot be held personally liable if the accident occurred while he was within the scope 
of employment.


renTed PUrSUanT To ConTraCT


- DTMO agreement not applicable unless made a part of the contract


- Will be subject to specific contractual provisions under Federal Acquisition Regulations 
(FAR 52.228-8; clause is required within the United States); generally, United States liable 
for any damages to rental vehicle except fair wear and tear and loss or damage caused by 
the negligence of the Contractor


- Along with typical contracts for fleet rentals, rental with an IMPAC card is a government 
contract, and not a rental between the traveler and the company


- Claims for damage to rental vehicles under contract are settled under contractual provisions 
as claims against the contract


- Unlike vehicles rented on a personal charge card, a report of survey may be required for 
damage to a vehicle rented under a government contract


- For damages to another vehicle or property, claims office adjudicates as a tort claim. Again, 
so long as the driver is in the scope of employment, the government will defend the driver. 
Within the United States, the driver cannot be held personally liable if the accident occurred 
within the scope of employment.
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iF There iS an aCCidenT


- Call the rental company and report. If rented on a government travel card, call travel card 
company and report immediately.


- If the police respond, try to get a copy of the accident report. If you cannot get a copy of 
the report, find out how to get a copy later.


- If someone else is injured in the accident and you are TDY at or near a base, let the base legal 
office know of the accident. If not near a base, contact your base legal office upon return.


- Inform the staff judge advocate immediately if you become aware litigation is filed regard-
ing a vehicle rented by an Air Force member/employee, even if the United States is not a 
named party in the suit


- Never admit liability at the site of an accident


REfERENCEs:
28 U.S.C. § 2679
Joint Federal Travel Regulations, Volume 1, Appendix G, Reimbursable Expenses on Official 


Travel (available at http://www.defensetravel.dod.mil/site/travelreg.cfm)
Joint Travel Regulation, Volume 2, Chapter 2, para C2102, Special Conveyance Use (available 


at http://www.defensetravel.dod.mil/site/travelreg.cfm)
Federal Acquisition Regulation (FAR) § 28.312, Contract clause for insurance of leased motor 


vehicles; § 52.228-8, Liability and Insurance – Leased Motor Vehicles
Defense Transportation Regulation (DTR) DOD Regulation 4500.9-R-Part I, Passenger Move-


ment (November 2010)
AFMAN 23-220, Reports of Survey for Air Force Property (1 July 1996)
AFI 51-501, Tort Claims (15 December 2005)
Defense Travel Management Office, http://www.defensetravel.dod.mil/index.cfm
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ProCUreMenT inTeGriTy


WARNING: This is a complex and constantly changing area of the law, and you should 
contact your local ethics counselor if you have any questions! 


The Procurement Integrity Act and its amendments regulate the conduct of federal employees 
who are involved in procurements and the administration of contracts. The fundamental idea 
behind the Procurement Integrity Act is that government employees have a duty to put the best 
interests of the U.S. Government first. The current version of the Procurement Integrity Act is 
located at 41 U.S.C. §§ 2101-2107 and implemented at FAR 3.104.


- Employees involved in procurements in excess of the Simplified Acquisition Threshold (See 
FAR 2.101, Definitions; generally $150,000) must report contacts with bidders or offerors 
regarding future employment to their supervisors and ethics counselors, and must disqualify 
themselves from further participation if they do not immediately reject the contact


-- When a contact is made, two actions must be taken: prompt reporting of the contact 
in writing and either rejection of the offer or disqualification from participation


-- For purposes of the Procurement Integrity Act provisions, “contact” is defined to include 
any of the actions described under “seeking employment” in 5 C.F.R. 2635.603(b). In 
addition, unsolicited communications from offerors regarding possible employment 
are considered contacts.


--- An employee has begun seeking employment if he has directly or indirectly:


---- Engaged in negotiations for employment with any person. Negotiations 
means discussion or communication with another person, or such person’s 
agent or intermediary, mutually conducted with a view toward reaching an 
agreement regarding possible employment with that person. The term is not 
limited to discussions of specific terms and conditions of employment in a 
specific position.


---- Made an unsolicited communication to any person, or such person’s agent 
or intermediary, regarding possible employment with that person. However, 
the employee has not begun seeking employment if that communication 
was for the sole purpose of requesting a job application or for the purpose of 
submitting a resume or other employment proposal to a person affected by 
the performance or nonperformance of the employee’s duties only as part of 
an industry or other direct class.
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---- The employee will be considered to have begun seeking employment upon 
receipt of any response indicating an interest in employment discussions 
or made a response other than rejection to an unsolicited communication 
from any person, or such person’s agent or intermediary, regarding possible 
employment with that person


--- An employee is no longer seeking employment when:


---- The employee or the prospective employer rejects the possibility of employ-
ment and all discussions of possible employment have terminated; or


---- Two months have transpired after the employee’s dispatch of an unsolicited 
resume or employment proposal, provided the employee has received no in-
dication of interest in employment discussions from the prospective employer


--- A response that defers discussions until the foreseeable future does not constitute 
rejection of an unsolicited employment overture, proposal, or resume nor rejection 
of a prospective employment possibility


- Certain employees (e.g., procuring contracting officers, program managers, etc.) who are 
involved in procurements or the administration of contracts, either of which is valued at 
$10 million or greater, are prohibited from working for the contractor for a period of one 
year following their involvement


-- This compensation ban extends only to the prime contractor. That is, a former official 
is not prohibited from accepting compensation “from any division or affiliate of a 
contractor that does not produce the same or similar products or services as the entity 
of the contractor that is responsible for the contract.”


- The Procurement Integrity Act also prohibits:


-- Disclosure of contractor bid or proposal information and source selection informa-
tion; and


-- Individuals from knowingly obtaining contractor bid or proposal information or source 
selection information


- Government personnel may request an advisory opinion from their ethics counselor and/
or the staff judge advocate as to whether specific conduct would violate the Joint Ethics 
Regulation or the Procurement Integrity Act, or regarding their status as a procurement 
official. One who relies in good faith on such an opinion cannot be found to have knowingly 
violated the applicable restrictions. Procurement personnel should obtain advisory opinions.
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REfERENCEs:
41 U.S.C. §§ 2101-2107, Procurement Integrity Act
DOD 5500.7-R, Joint Ethics Regulation (November 29, 2007), Incorporating Change 7 


(November 17, 2011)
Federal Acquisition Regulation 3.104, Procurement Integrity
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Minor MiliTary ConSTrUCTion FUndinG


The installation commander, assisted by the base civil engineer, is responsible and accountable 
to ensure all work accomplished for the Air Force on Air Force owned and controlled real 
property is properly authorized and funded in accordance with laws, policies, and regulations. 
“Construction” is a term of art when it comes to funding. The layperson’s definition of construc-
tion would include almost any work on a physical structure, in one or multiple phases. However, 
the definition of “construction” for funding purposes is more restrictive and often more difficult 
to determine. In a nutshell, construction projects having a funded cost of $750,000 or less may 
be funded with Operation and Maintenance Funds, however, construction projects having a 
funded cost exceeding $750,000 must be funded with Military Construction Funds. Military 
Construction Funds may be used for two types of construction projects—Specified and Unspeci-
fied. Because the laws governing Military Construction Funds are always subject to change by 
Congress, these dollar threshold amounts should be verified prior to commencing work.


ConSTrUCTion FUndinG


- Specified Military Construction Projects (MILCON):


-- Congress typically specifically authorizes only those military construction projects 
expected to exceed $2 million. Congress’ specific authorization is located in the confer-
ence report accompanying the yearly Military Construction Appropriation Act.


-- Congressional line-item authorization required


- Unspecified Minor Military Construction Projects (UMMC):


-- Available for any project with a cost between $750,000 and $2 million (up to $3 million 
IF intended solely to correct life, health, or safety deficiencies)


-- Requirements should be unforeseen and so urgent they cannot wait for the next MIL-
CON program submittal


-- Includes constructing, erecting, or installing a new facility or system; work that expands 
the current size of an existing building by constructing additional functional space 
(e.g., by constructing a building addition or adding an additional level); converting a 
building from one primary function to another; and repair-type work that exceeds 70 
percent of a building’s replacement cost


-- Combining UMMC funds with other fund types to accomplish a single requirement 
is prohibited


-- Each military department receives an appropriation for minor construction
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-- SecAF controls expenditure of these funds and must approve the obligation and ex-
penditure of UMMC funds


--- MAJCOMs submit project requests under the UMMC authority to HQ USAF/
ILEC using a DD Form 1391


--- HQ USAF/ILEC validates UMMC projects and submits validated projects to 
SAF/IEI for approval


--- SAF/IEI (together with the OSD Comptroller) approves the projects and notifies 
the House and Senate Armed Services and Appropriations Committees of the 
intent to accomplish the project


--- Congress must object within 30 days or work begins


- Unspecified Minor Military Construction, using Operation and Maintenance Appro-
priation (O&M):


-- Congress permits the use of O&M funds for unspecified minor construction up to 
$750,000 per project


-- MAJCOMs are responsible for promoting timely obligation of funds, project approval 
within delegated approval authorities and execution of projects


-- With limited exceptions, these funds may not be used to finance projects related to 
exercises outside the United States that are coordinated or directed by the Joint Chiefs 
of Staff


FUndinG PiTFallS


- Projects MAY NOT be split into separate segments (commonly called “project splitting”) to 
avoid funding limitations. For instance, it is improper to split a proposed $800,000 building 
into two $400,000 projects funded with O&M funds to avoid the $750,000 limitation.


- Projects MAY NOT be completed in phases (commonly called “phasing”) in order to avoid 
funding limits. For instance, it is improper to build a project for $450,000 in one fiscal 
year and another project for $350,000 in the next FY, resulting in an $800,000 building, 
in order to avoid the $750,000 O&M limit.


- Defining exactly what a “project” is can be difficult. A project is generally all work necessary, 
including land acquisition, excavation, building, installation of equipment, landscaping, 
etc., to produce a complete and usable facility. It can also include a complete and usable 
improvement to an existing facility such as an extension, expansion, addition, alteration, or 
conversion, or the replacement of an existing facility damaged beyond economical repair.
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- For funding purposes, maintenance and repair projects are not considered construction; 
therefore, the $750,000 limit on the use of O&M funds does not apply. The primary 
limitation is the dollar amount the installation has available in its O&M account. Repairs 
in excess of $5 million must be approved by SAF/IEI. Repairs costing more than $7.5 
million must also be reported to Congress.


-- Maintenance is defined as work necessary to preserve or maintain a facility so it 
can be used for its designated purpose. In other words, work necessary to prevent 
deterioration.


-- Repair means to restore a real property facility, system, or component to such a condi-
tion that it may effectively be used for its designated purpose


-- CAUTION: Maintenance and Repair projects that include an upgrade to a facility’s 
systems or components are, with limited exceptions, deemed construction projects 
that are subject to MILCON rules if the upgrade is not required by current building 
codes. Discuss with your legal counsel before approving any type of maintenance and 
repair projects that include upgrades.


- Only funded costs count toward the dollar limitations. Funded costs include such things as 
materials, supplies, labor, lodging (TDY), and the maintenance and operation of govern-
ment-owned equipment. Unfunded costs generally include military salaries (if military labor 
is used), planning and design costs, depreciation of government-owned equipment, and 
items received on a nonreimbursable basis as excess distribution from another department 
or agency. While unfunded costs do not count toward the funding limitation, they must 
still be calculated and reported.


REfERENCEs:
10 U.S.C. § 2805, Unspecified Minor Construction
10 U.S.C. § 2811, Repair of Facilities
DOD 7000.14-R, Department of Defense Financial Management Regulations (FMRS), Volume 


2B, Budget Formulation and Presentation, (February 2011)
AFI 32-1021, Planning and Programming of Military Construction (MILCON) Projects (14 June 


2010)
AFI 32-1032, Planning and Programming Appropriated Funded Maintenance, Repair, and Con-


struction Projects (15 October 2003)
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UnaUThorized ProCUreMenT


Commanders are routinely faced with the need to acquire supplies, services, and construction 
necessary for the operation of the installation or unit. Often it is necessary to turn to the private 
sector to furnish these supplies, services, and construction. Commanders must understand that 
only those persons who possess specific contracting authority may make such purchases–with 
rare exceptions, commanders have no contracting authority.


ProCUreMenT aUThoriTy


- Authority to bind the government to a contract or an obligation to pay a debt is limited to 
individuals that have been granted express authorization to do so


- The head of each federal agency is authorized to enter into contracts on behalf of the agency


- Contracting authority may be delegated, and in most instances it is a contracting officer 
(CO) that is responsible for entering into government contracts. Each CO has a “Certificate 
of Appointment,” often called a warrant, that states the limitations on the CO’s contracting 
authority. In most cases, the limitation is based on a set dollar value (e.g., authority to bind 
the government up to a limit of $500,000).


- On occasion, an individual without authority will enter into a commitment expecting the 
government to assume responsibility for the financial obligation. Rarely are such unauthor-
ized commitments the product of a deliberate attempt to circumvent the procurement 
system. It is usually a matter of ignorance of the procurement procedures, coupled with 
an honest effort to satisfy a legitimate need. Nevertheless, an individual who makes an 
unauthorized commitment is subject to disciplinary action.


raTiFiCaTion oF UnaUThorized CoMMiTMenTS


- The Federal Acquisition Regulation (FAR) has a procedure for the ratification of an unau-
thorized commitment. Ratification means the act of approving an unauthorized commit-
ment by an official who has the authority to do so. However, the FAR also requires agencies 
to take positive action to preclude the need for ratification actions. Additionally, depending 
on various factors, including the amount of money involved, the approval authority may 
be at a high level. Air Force ratification procedures are provided in MP5301.602-3.


- In general, an unauthorized commitment must meet the following criteria to be eligible 
for ratification


-- Supplies or services have been provided to and accepted by the government, or the 
government otherwise has obtained or will obtain a benefit resulting from performance 
of the unauthorized commitment
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-- The ratifying official has the authority to enter into a contractual commitment


-- The resulting contract would otherwise have been proper if made by an appropriate CO


-- The CO, upon reviewing the unauthorized commitment, determines the prices to be 
fair and reasonable


-- The CO recommends payment and legal counsel concurs


-- Funds are available and were available at the time the unauthorized commitment was 
made; and


-- The ratification is in accordance with any limitations prescribed under agency procedures


- Commanders have a responsibility to ensure their personnel are informed of proper con-
tracting authority


- Bottom line: Ratification procedures exist as a possible avenue to minimize the impact of an 
unauthorized commitment, but they should not be viewed as a substitute for compliance 
with proper procurement practices


- Any unauthorized commitments that are not later ratified are the sole financial responsibility 
of the individual making the unauthorized commitment and are therefore not the financial 
responsibility of the government


REfERENCEs:
Air Force Mandatory Procedure 5301.602-3 (September 3, 2010)
Federal Acquisition Regulation (FAR), Subpart 1.6
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banKrUPTCy: GovernMenT ConTraCTorS


The Federal Bankruptcy Code affords special protection to businesses that seek bankruptcy 
protection, including those that do business with the government.


TyPeS oF ConTraCTor banKrUPTCy ProCeedinGS


- There are two types of business bankruptcy proceedings:


-- Chapter 7 (Liquidation Bankruptcy), which entails the complete liquidation of all 
contractor assets and cessation of business activities; and


-- Chapter 11 (Reorganization Bankruptcy), which entails a reorganization of the 
business with continued operation during the reorganization process (Note that occa-
sionally a corporation may choose to liquidate under Chapter 11. Also, a small business 
operated by an individual may file under Chapter 13, which is handled similarly to a 
Chapter 11 filing).


- Protection against creditors begins the day the bankruptcy petition is filed. Even if the 
government is unaware of the filing, the petition acts as an automatic stay of potential 
adverse actions against the contractor.


- Typical adverse actions (for example, termination for default, recovery of government fur-
nished equipment or materials, reprocurement, and setoffs) cannot be initiated or continued 
without the express permission of the bankruptcy court. Permission can be obtained but 
generally takes sixty to ninety days. It is important to determine whether to terminate or 
retain a contractor as soon as possible so that a course of action can be determined.


- Actions not affected by bankruptcy include the investigation and prosecution of criminal 
actions; issuance of a show cause or cure letter (tailored to avoid violation of the bank-
ruptcy law); conducting an inventory or audit to identify government property; issuance 
of a final decision of a contractor’s claim; and coordinating a proposed termination letter 
through Air Force channels so that it is ready to serve immediately upon removal of 
bankruptcy protections


ProTeCTinG air ForCe inTereSTS


- Protection of Air Force interests in the bankruptcy forum is a unique challenge. It requires 
the assistance of personnel at all levels, including prompt notification of bankruptcy cases, 
and assistance in gathering facts, affidavits and documents.
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- The government’s monetary claims against the debtor’s estate are filed as a proof of claim 
with the bankruptcy court. Time limits exist, so coordinate with the legal office as soon 
as possible. Do not allow payment of any invoices to a bankrupt contractor until it is 
determined whether the contractor owes the Air Force funds on any contract.


- In many instances, the filing of a bankruptcy petition can be anticipated. It is often preceded 
by delinquency, failure to pay vendors or subcontractors, reduced production capacity, or 
other evidence of financial difficulty.


- The base legal office must be notified immediately in any case where contractor bankruptcy 
is suspected or known. Early warning of anticipated bankruptcy maximizes protection of Air 
Force interests; failure to react swiftly to an actual filing may result in loss of important rights.


- The Bankruptcy Code also contains protections against discrimination for contractors that 
have filed bankruptcy. A contracting officer cannot discriminate against a contractor in the 
award of a contract or an option solely because it has declared bankruptcy.


- The appropriate way to analyze a contractor’s eligibility for award is through a responsibility 
determination or another nonbankruptcy basis for analysis. While a contractor may not be 
found ineligible for award merely because it is involved in bankruptcy proceedings, financial 
capability is always a factor to be considered in evaluating a bidder’s responsibility.


- Protection against contractor bankruptcy often requires close cooperation with the Air Force 
Legal Operations Agency, Commercial Litigation Division (AFLOA/JAQ) and the U.S. 
Attorney’s Office. The base legal office provides the necessary liaison between the installation 
and the other offices charged with protecting the government’s interests.


REfERENCEs:
11 U.S.C. § 101, Definitions
11 U.S.C. § 362, Automatic Stay
11 U.S.C. § 525, Protection against Discriminatory Treatment
11 U.S.C. Chapter 7, Liquidation
11 U.S.C. Chapter 11, Reorganization
Federal Acquisition Regulation, Subpart 42.9, Bankruptcy
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ConTraCTor PerSonnel aUThorized To aCCoMPany  
The U.S. arMed ForCeS


Contractors support military forces overseas today more than ever. Commanders must un-
derstand the basic rules and policies regarding contractor personnel overseas. The following 
information applies to Department of Defense (DOD) contingency contractor personnel.


deFiniTionS


- Contingency Contractor Personnel: includes defense contractors and employees of defense 
contractors and associated subcontractors, including U.S. citizens, U.S. legal aliens, third 
country nationals (TCN), and citizens of host nations (HN) who are authorized to ac-
company U.S. military forces in contingency operations or other military operations, or 
exercises designated by the geographic Combatant Commander. This includes employees 
of external support, systems support, and theater support contractors. Such personnel are 
provided with an appropriate identification card under the Geneva Conventions.


- Contractors Deploying with the Force (CDF): a sub-category of “contingency contractor 
personnel” defined above. CDF are employees of system support and external support 
contractors, and associated subcontractors, at all tiers, who are specifically authorized in 
their contract to deploy through a deployment center or process and provide support to 
U.S. military forces in contingency operations or in other military operations, or exercises 
designated by a geographic Combatant Commander. CDF includes forward-deployed 
system support and external support. Such personnel are provided with an appropriate 
identification card under the Geneva Conventions. CDF do not include TCN or local 
national personnel hired in theater using local procurement. (e.g., day laborers).


inTernaTional law and ConTraCTor leGal STaTUS


- Contractors may support military operations as civilians accompanying the force, so long as:


-- They are designated as such by the force they accompany; and


-- Are provided with an appropriate identification card


- Contingency contractor personnel may be at risk of injury or death incidental to enemy 
actions while supporting military operations


- Contingency contractor personnel may support contingency operations through the in-
direct participation in military operations, such as by providing communications support, 
transporting munitions and other supplies, performing maintenance functions for military 
equipment, and providing logistic services such as billeting, messing, etc.


- If captured during armed conflict, and if they have proper authorization, contingency 
contractor personnel accompanying the force are entitled to prisoner of war status. Geneva 
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Convention Relative to the Treatment of Prisoners of War of August 12, 1949 (Geneva 
Convention III) Article 4(4).


aPPliCabiliTy oF lawS


- Subject to the application of international agreements, contingency contractor personnel 
must comply with applicable host nation and third country nation laws


- Contingency contractor personnel remain subject to U.S. laws and regulations and may 
be subject to prosecution under


-- Military Extraterritorial Jurisdiction Act (MEJA), 18 U.S.C. § 3261, which extends 
U.S. Federal criminal jurisdiction to certain DOD contingency contractor personnel, 
for certain offenses committed outside U.S. territory


-- War Crimes Act, 18 U.S.C. § 2441, which extends federal criminal jurisdiction to 
conduct that is determined to constitute a violation of the law of war when committed 
by a civilian national of the United States


-- Uniform Code of Military Justice, which applies to civilians serving with or accompa-
nying U.S. forces in the field, when there is a formal declaration of war by Congress 
or during a contingency operation. Detailed guidance for application of the UCMJ 
to DOD contractors was released by SECDEF in March 2008. Among the covered 
topics are, required coordination with DOJ, and authority to investigate, authority 
to apprehend suspected offenders and to address immediate needs of the situation; or


-- Status of Forces Agreements (SOFA) and other types of formal agreements may address 
contingency contractor personnel.


leTTer oF aUThorizaTion


- The contracting officer will issue a Letter of Authorization to CDF, which will be required 
to process through a deployment center, and to travel to, from, and within the AOR


- The Letter of Authorization shall provide, at a minimum:


-- The prime contract number


-- The sub-contract number, if applicable


-- An emergency contact phone number and e-mail address of the government contract-
ing officer


-- An emergency contact 24/7 phone number and e-mail address of the defense contractor 
point of contact
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-- The contact information of the sponsoring in-theater supported unit


-- The intended length of assignment in the AOR, and


-- Identification of government facilities, equipment, and privileges in the AOR autho-
rized by the contract


MediCal iSSUeS


- Defense contractors must provide medically and physically qualified contingency contrac-
tor personnel


- Secretary of Defense may direct immunizations as mandatory for CDF performing DOD-
essential contractor services


- In general, defense contractors must provide their own medical care. The government 
may provide resuscitative care, stabilization, hospitalization at level III military treatment 
facilities, and assistance with patient movement in emergencies where loss of life, limb 
or eyesight could occur. Refer to the underlying contract to determine the exact level of 
medical care agreed upon.


-- Generally, costs associated with the treatment and transportation of contingency con-
tractor personnel to the selected civilian facility are reimbursable to the government. 
The individual contract will normally detail what is covered under medical support.


-- Primary medical or dental care is not authorized unless specifically provided for under 
the terms of the contract and the corresponding Letter of Authorization. Primary care 
includes inpatient and outpatient services; non-emergency evacuation; pharmaceutical 
support; dental services and other medical support.


individUal ProTeCTive eQUiPMenT


- Generally, contractors shall be required to provide all life, mission, and administrative 
support to its employees necessary to perform the contract


- However, the component commander may decide it is in the government’s interests to 
provide selected life, mission, and administrative support to some contingency contractor 
personnel. This equipment shall typically be issued before deployment to the AOR at the 
deployment center and must be returned to the government, otherwise accounted for, or 
purchased, after use.


UniForMS


- The individual contractor or contingency contractor personnel are responsible for provid-
ing their own personal clothing, including casual and working clothing required by the 
particular assignment
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- Generally, commanders shall not issue military clothing to contingency contractor person-
nel or allow the wearing of military or military look-alike uniforms. However, geographic 
combatant commanders may authorize certain contingency contractor personnel to wear 
standard uniform items for operational reasons.


-- This authorization shall be in writing and carried by authorized contingency contrac-
tor personnel


-- Care must be taken to ensure, consistent with force protection measures, the contin-
gency contractor personnel are distinguishable from military personnel through the 
use of distinctive patches, arm bands, nametags, or headgear


leGal aSSiSTanCe


- Generally, contingency contractor personnel are not entitled to military legal assistance 
with personal legal affairs, either in theater or at the deployment center


- The individual contractor or contingency contractor personnel are responsible for preparing 
and completing personal legal affairs (including powers of attorney, wills, trusts, estate plans, 
etc.,) before reporting to deployment centers


ForCe ProTeCTion and weaPonS iSSUanCe


- The geographic combatant commanders must develop a security plan for protection of those 
contingency contractor personnel in locations where there is not sufficient or legitimate 
civil authority and the commander decides that it is in the interests of the government to 
provide security because of any of the following:


-- The contractor cannot obtain effective security services


-- Such services are unavailable at a reasonable cost; and


-- Threat conditions necessitate security through military means


- Contingency contractor personnel may be armed for individual self-defense, on a case-by-
case basis, ONLY IF


-- It is determined that military force protection and legitimate civil authority are deemed 
unavailable or insufficient


-- It is authorized by the geographic combatant commander; and


-- It does not violate applicable U.S., host nation (HN), and international law, relevant 
SOFAs or international agreements, or other arrangements with local HN authorities
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- Commanders should consult with their staff judge advocate prior to authorizing the arming 
of contractors


- If weapons are authorized:


-- The government shall provide or ensure weapons familiarization, qualifications, and 
briefings on the rules regarding the use of force to the contingency contractor personnel


-- Acceptance of weapons by contractor personnel shall be voluntary and permitted by 
the defense contractor and the contract; and


-- These personnel must not be otherwise prohibited from possessing weapons under 
U.S. law


SeCUriTy ServiCeS


- If consistent with applicable U.S., host nation, and international law, and relevant SOFAs or 
other international agreements, a defense contractor may be authorized to provide security 
services for other than uniquely military functions


- Whether a particular use of contract security personnel to protect military assets is permis-
sible is dependent on the facts and requires legal analysis. Variables such as the nature of 
the operation, the type of conflict, any applicable status agreement related to the pres-
ence of U.S. forces, and the nature of the activity being protected require case-by-case 
determinations.


-- Requests shall be reviewed on a case-by-case basis by the appropriate staff judge advo-
cate to the geographic combatant commander


-- Contractractors shall be used cautiously in contingency operations where major combat 
operations are ongoing or imminent. In these situations, contract security services 
will not be authorized to guard U.S. or coalition military supply routes, military 
facilities, military personnel, or military property except as specifically authorized by 
the geographic combatant commander. In November 2006, the authority to approve 
use of contract security services to protect military personnel in Iraq or Afghanistan 
was delegated to the Commander of the Multinational Force–Iraq and to the senior 
U.S. Forces Commander in Afghanistan.
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REfERENCEs:
10 U.S.C. § 802(a)(10)
18 U.S.C. § 2441
18 U.S.C. § 3261
DODI 3020.41, Contractor Personnel Authorized to Accompany the U.S. Armed Forces (3 October 


2005)
DODI 3020.50, Private Security Contractors (PSCs) Operating in Contingency Operations, Hu-


manitarian or Peace Operations, or Other Military Operations or Exercises (July 22, 2009, 
Incorporating Change 1, August 1, 2011)
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STandardS oF eThiCal CondUCT


Each commander has the responsibility of ensuring that the standards of conduct in the Joint 
Ethics Regulation (JER), DODD 5500.7-R, are brought to the attention of all personnel. It 
is fundamental Air Force policy that personnel shall not engage in any personal business or 
professional activity that places them in a position of conflict between their private interests 
and the public interest of the United States. In order to preserve the public confidence in the 
Air Force, even the appearance of a conflict of interest must be avoided.


- Air Force personnel shall not use inside information to further a private gain for themselves 
or others if that information was obtained by reason of their Air Force position and is not 
generally available to the public


- All personnel, upon first assumption of Air Force duties, should be thoroughly informed 
of the regulation’s provisions


- Annual reminders of the regulation can be accomplished by requiring unit members to 
read the regulation, by posting bulletin board items, by regularly published literature, and 
at commanders’ calls


- Personnel may obtain further clarification of the standards of conduct and conflict of interest 
provisions by consulting with their servicing legal office


- The commander must realize that the resolution of a conflict of interest should be ac-
complished immediately


- The JER prohibits some specific activities, including:


-- Active duty members making personal commercial solicitations or solicited sales to 
DOD personnel junior in rank at any time (on or off duty, in or out of uniform), 
specifically for insurance, stocks, mutual funds, real estate, or any other commodities, 
goods, or services


-- Soliciting or accepting any gift, entertainment, or thing of value from any person or 
company which is engaged in procurement activities or does business with any agency 
of the DOD (including contractors). There are exceptions to this rule, so if offered a gift, 
do not hesitate to consult the ethics counselor, normally the staff judge advocate (SJA).


-- Soliciting contributions for gifts to an official superior, except voluntary gifts or 
contributions of nominal value on special occasions like marriage, illness, transfer, 
or retirement
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-- Active duty military or civilian personnel using their grades, titles or positions in 
connection with any commercial enterprise or for endorsing a commercial product


-- Endorsing a non-Federal entity, event, product, service, or enterprise (explicit or im-
plied). DOD employees must not use their official capacities and titles, positions, or 
organization names to suggest official endorsement or preferential treatment of any 
non-Federal entity except those listed in subsection 3210, such as the Combined 
Federal Campaign and the Air Force Assistance Fund.


-- Accepting employment outside of the Air Force or off duty, if it interferes with or is 
not compatible with the performance of government duties, or if it might discredit the 
government. Squadron commanders are normally the approving authority for requests 
for off duty employment.


-- Unauthorized gambling, while on base or on duty


- DOD employees may not participate in their official DOD capacities in the management 
of non-Federal entities without authorization from the DOD General Counsel, except 
under very limited circumstances requiring the approval of SecAF


- DOD employees may, however, serve as DOD liaisons to non-Federal entities when ap-
pointed by the head of the DOD Component command or organization who determines 
there is a significant and continuing DOD interest to be served by such representation. 
Liaisons serve as part of their official DOD duties, under DOD Component memberships, 
and represent only DOD interests to the non-Federal entity in an advisory capacity.


- The Joint Ethics Regulation imposes annual financial reporting requirements for officers 
in the grade of O-7 or above and other government officials such as commanding officers 
and procurement officials


- As always, if you have specific questions, the installation SJA is the standards of conduct/
ethics counselor and can assist you


REfERENCE:
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
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FinanCial diSCloSUre ForMS


The DOD currently uses two different financial disclosure forms, the OGE 450 and the SF 278. 
The Joint Ethics Regulation (JER) lists who must file, outlines the required contents in these 
reports, and specifies filing times. Although the JER contains sample forms, these forms are 
outdated and as with all issues involving the JER, commanders should contact their servicing 
staff judge advocate (SJA) for assistance and guidance. Which form an individual must use 
depends on the rank or grade and responsibilities of that individual.


ConFidenTial FinanCial diSCloSUre rePorT (oGe 450)
- Persons required to file this form include:


-- Commanding officers, heads and deputy heads of all installations or activities. A person 
who must file a SF 278 does not file an OGE 450. Only the SF 278 is required from 
General Officers and Senior Executive employees.


-- All military members (O-6 and below) and all civilian employees (GS/GM-15 and 
below) when the official position of such employees or members requires them to 
participate personally and substantially in taking an official action for contracting or 
procurement, or if the supervisor of such employee or member determines the position 
requires such a report to avoid an actual or apparent conflict of interest


-- If any questions exist as to whether an individual should file such a report, contact 
the servicing SJA


- The specific requirements for the content of this report are set forth in Chapter 7 of the 
JER. Several of these requirements are worth highlighting.


-- A complete report is required for each filing period if changes have occurred since the 
last submission. A short version of the OGE 450 (form 450-A) may be used by filers 
who have NOT had reportable changes in their financial status since their last report. 
The short version cannot be used in years evenly divisible by four (e.g., 2008, 2012); 
all filers in those years must use the full OGE 450.


-- The report must provide sufficient information about the individual, as well as the 
individual’s spouse and dependent children, that an informed judgment can be made 
regarding compliance with conflict of interest laws


-- No disclosure of amounts or values is required
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- This report must be filed within 30 days after assuming a covered position and annually 
thereafter


- Annual reports are submitted to the servicing SJA no later than 15 February for the preced-
ing calendar year


PUbliC FinanCial diSCloSUre rePorT (SF 278)
- Persons required to file this form include:


-- Regular and Reserve officers whose grade is O-7 or above


-- Members of the Senior Executive Service


-- Civilian employees whose positions are classified above GS/GM-15 or whose rate 
of basic pay is fixed at or above 120 percent of the minimum rate of basic pay for 
a GS/GM-15


- The specific requirements for the content of this report are also set forth in Chapter 7 of 
the JER


-- Generally, this report is far more detailed in content than the OGE 450


-- For annual reports, a new report is required even if no changes have occurred since 
the last submission


-- Although specific amounts are not required on the report, individuals must indicate 
the value of assets within both a given range and type of asset


- This report must be filed within 30 days after assuming a covered position


- Annual reports must be filed between 1 January and 15 May and cover the preceding 
calendar year


- An individual must also file a termination report between 15 and 30 days after terminating 
a covered position unless, within 30 days, the individual assumes another covered position


- OGE has published updated editions of the SF 278, Public Financial Disclosure Report. In 
2000, it was updated to incorporate the category of assets over $1 million, a continuation 
page for transactions listed on Schedule B, and a check-off box on the front of the form to 
indicate a filing extension. In 2008, the reporting threshold for gifts was raised to $335.
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REfERENCEs:
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
http://afmcethics.wpafb.af.mil/updates/index.htm#DISCLOSURE
http://www.defenselink.mil/dodgc/defense_ethics


fORMs:
SF 278 and OGE 450 are available at: http://www.usoge.gov/
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GiFTS To SUPeriorS


To avoid the appearance that a supervisor is being improperly influenced, the Joint Ethics 
Regulation (JER) issues the following guidelines concerning gifts to superiors.


- Generally, Air Force personnel may NOT:


-- Solicit a contribution from other DOD personnel for a gift to a superior


-- Make a donation for a gift or give a gift to a superior


-- Accept a gift from subordinate personnel


- Exceptions to the general rule prohibiting gifts to superiors or their solicitation:


-- On an occasional basis, including occasions where gifts are traditionally given or ex-
changed, items having an aggregate market value of $10 or less per occasion, items 
such as food and refreshments, or personal hospitality at a residence may be given to 
superiors and accepted from subordinates


-- On special, infrequent occasions (marriage, birth of child, etc.) or on occasions that 
terminate the superior-subordinate relationship (retirement, separation, or PCS)


--- Employees may solicit a contribution for a group gift for a special, infrequent oc-
casion, as long as the amount solicited does not exceed $10 per person. Solicitation 
must be without pressure or coercion.


--- The general rule is that a DOD employee may NOT accept a gift if the market 
value of the gift exceeds $300 per donating group or organization. However, groups 
of employees are permitted to give gifts exceeding $300 in value to superiors on 
special, infrequent occasions that terminate the superior-subordinate relationship and 
the gifts are appropriate for the occasion and are uniquely linked to the departing 
employee’s position or tour of duty, and commemorate the same.


-- Under all circumstances, gifts must be truly voluntary


REfERENCEs:
5 C.F.R. §§ 2635.301–2635.304
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
HQ USAF/JAG Message, JER Amendment Gifts to Superiors (10 January 1997)
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ForeiGn GiFTS


The United States Constitution prohibits persons holding an “office of profit or trust” for the 
United States from accepting gifts from foreign “personages or governments” without consent 
of Congress. Congress has consented to retaining and accepting gifts under certain conditions 
and when following certain procedures.


- This prohibition applies to military members, civilian employees, consultants, and their 
spouses or other dependents. This includes retired and reserve component members, regard-
less of duty, Air National Guard members, when federally recognized, and their spouses 
and dependents.


- No DOD employee may request, or otherwise encourage, the offer of a gift from a foreign 
government


- Table favors, mementos, remembrances, or other tokens bestowed at official functions, 
and other gifts of minimal value received as souvenirs or marks of courtesy from a foreign 
government, e.g., plaques or paper certificates, may be accepted and retained by the recipient


- “Minimal value,” is defined as not exceeding $335 in retail value. “Minimal value” is based 
on the Consumer Price Index and is subject to change.


-- The Government Services Agency (GSA) periodically adjusts the amount


-- The value of the gift is determined by United States retail value


-- Must aggregate the value if more than one gift is given at the same occasion


- DOD employees must refuse offers of gifts of more than minimal value if practical to do so


-- Advise donor that United States law prohibits persons in service of the United States 
or their dependents from accepting the gift


-- Exceptions to the refusal rule:


--- May accept a gift of greater value if refusal is likely to offend or embarrass the donor 
or adversely affect foreign relations. The gift becomes United States property and 
must be reported and turned in to the Air Force in accordance with procedures 
prescribed in AFI 51-901.


--- A gift recipient may purchase a gift if he or she desires by paying full retail value
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- For minimal value gifts accepted, the person receiving the gift should make a written 
record describing the circumstance of the gift, including the date and place of presentation, 
identity and position of the donor, description and value of gift, and means by which the 
value was determined


REfERENCEs:
5 U.S.C. § 7342
41 C.F.R. § 102-42.10 (defines “minimal value” gifts at $335)
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
DODD 1005.13, Gifts and Decorations from Foreign Governments (19 February 2002), Incor-


porating Change 1 (6 December 2002), Certified Current (21 November 2003)
AFI 51-901, Gifts From Foreign Governments (16 February 2005)
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USe oF GovernMenT reSoUrCeS For MeMenToS and GiFTS


Air Force policy is that appropriated funds cannot be used to purchase gifts for military mem-
bers, employees, or private citizens unless specifically authorized by law. The only authority to 
use Air Force appropriated funds for gifts is AFI 65-603, which specifies the circumstances and 
the individuals to whom gifts (or “mementos”) may be presented. Generally, nonappropriated 
funds cannot be used when appropriated funds are authorized, whether such funds are available 
or not. The use and limits on the use of nonappropriated funds is outlined in AFI 34-201.


iMPerMiSSible USe oF FUndS


- You cannot use appropriated funds to purchase PCS or retirement mementos for either 
military or DOD civilian personnel


- You cannot use nonappropriated funds to purchase PCS mementos for either military or 
DOD civilian personnel


- In general, you cannot use nonappropriated funds to purchase trophies and awards that are 
used to recognize either mission accomplishment or individual achievements that contribute 
to military effectiveness. Nonappropriated funds may be used to purchase trophies and make 
nominal monetary awards for winners under the individual recognition program provided 
appropriated funds are not available OR not authorized.


- You cannot use mission accomplishment recognition funding to honor PCS or retiring 
personnel. AFI 36-2803 and AFI 36-1001 provide for appropriate recognition in these 
circumstances.


PerMiSSible USe oF FUndS


- You can use nonappropriated funds in support of a retirement ceremony to purchase light 
refreshments and mementos ($20 limit) for retiring military and DOD civilian personnel


- You can use appropriated funds to purchase special trophies and plaques that are used to 
recognize mission accomplishment, such as personnel of the quarter awards


- You can use appropriated funds, i.e., representation funds, to purchase mementos/gifts 
for distinguished citizens of foreign countries, and certain U.S. citizens who are not 
DOD employees
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REfERENCEs:
DODI 7250.13, Use of Appropriated Funds for Official Representation Purposes (30 June 2009)
AFI 34-201, Use of Nonappropriated Funds (NAFS) (17 June 2002)
AFI 36-1001, Managing the Civilian Performance Program (1 July 1999)
AFI 36-2803, The Air Force Awards and Decorations Program (15 June 2001)
AFI 65-603, Official Representation Funds—Guidance and Procedures (17 February 2004)
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ParTiCiPaTion in FreQUenT Flyer ProGraMS


Chapter 4 of the Joint Ethics Regulation (JER) contains the key rules associated with travel 
benefits. This chapter of the JER discusses Frequent Flyer Programs (FFPs) and what can be 
done with accumulated bonus mileage and other benefits received from official travel. Long-
standing travel policy (now changed) dictated that military members and Federal government 
employees were obligated to turn over to the government any gift, gratuity, or benefit received 
while performing official travel.


- With few exceptions, the old rules barred the personal use of benefits offered as part of a 
frequent flyer club, or similar incentive program, that offered upgrades, travel perks, and 
free trips based upon an accumulation of frequent flyer mileage with a particular airline


- The law supporting this policy was substantially changed by the FY02 DOD Authorization 
Act, signed into law on 28 December 2001


- Under the new law, Federal employees (including military members) and their families who 
receive a promotional item as a result of traveling at government expense, or while traveling 
in furtherance of government business at the expense of a non-Federal entity under 31 
U.S.C. § 1353, may keep the item for personal use if the item


-- Is available to the public under the same terms; and


-- Can be accepted at no additional cost to the government


- The term “promotional item” includes, among other things, frequent flyer miles, travel 
upgrades, and access to carrier clubs or facilities


- The new policy applies to promotional items received before, on, or after the date of the 
enactment of the Act (28 December 2001)


- The new rules were implemented in the Joint Federal Travel Regulations (JFTR), for military 
members, and Joint Travel Regulations (JTR), for civilian employees, on 31 December 2001


- Therefore, personnel may now accumulate and use official travel mileage and benefits for 
personal use


- Travelers should be reminded of two related considerations:


-- First, they may not be reimbursed twice for the same travel expenses
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--- For example, a government traveler may accept reimbursement for lost luggage 
from the offending airline, but then may not then file a claim against the govern-
ment for the loss since the traveler has already been made whole by the carrier


--- Similarly, a traveler who accepts payments from an airline for voluntarily relinquish-
ing a seat may keep those payments, but may not seek additional reimbursement 
from the government for expenses incurred by the resulting delay, i.e., per diem, 
lodging, miscellaneous expenses


---- Member must take regular leave if delay would cause member not to arrive 
at his appointed place of duty on time


---- Voluntary bumping may not be done if it will interfere with the TDY mission


--- A traveler who is involuntarily bumped from a seat is considered to be “awaiting 
transportation” for per diem and miscellaneous expense reimbursement; there-
fore, any monetary compensation from the airline (including meal and/or lodging 
vouchers) for the denied seat belongs to the government


---- Member must turn in all such items with his/her TDY voucher on return


---- Air Force will pay additional costs and per diem associated with the delay 
caused by involuntary bumping


-- Second, government travelers are still required to use the government travel card to 
cover the expenses incurred while traveling on official orders. Thus, a traveler who has 
a personal credit card that would generate more desirable travel benefits in conjunction 
with an official trip cannot decide to use his/her personal credit card in lieu of the 
government travel card.


REfERENCEs:
31 U.S.C. § 1353
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
Joint Federal Travel Regulations (C247, 1 July 2007)
Joint Travel Regulations (C501, 1 July 2007)
59 Comp. Gen. 203 (1980)
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USe oF GovernMenT CoMMUniCaTionS SySTeMS


With the explosion of the Information Age, government employees now have access to comput-
ers, copier machines, fax machines, cellular phones, the Internet, and electronic mail. Under 
the Joint Ethics Regulation (JER) the use of government resources, communications systems, 
and equipment, including telephones, data fax machines, electronic mail, and the Internet, are 
for official and authorized use only.


- All usage of government communications is subject to being monitored, and no classified 
information may be communicated over unclassified lines


e-Mail USe


- Official use may include morale and welfare communications for deployed personnel, when 
approved by the theater commander


- Examples of authorized limited personal use include, but are not limited to:


-- Notifying family members of official transportation or schedule changes


-- Exchanging important and time-sensitive information with a spouse or family member, 
such as scheduling doctor, automobile, or home repair appointments, brief Internet 
searches, or sending directions to visiting relatives


-- Educating or enhancing the professional skills of employees


-- Sending messages on behalf of a chartered organization, such as unit booster club, base 
top 3, company grade officers association


-- Limited use by deployed members for morale, health, and welfare purposes


-- Searching for a job if related to separations or retirements


- Digitally signing and encrypting are two measures to secure the network


-- Digital signatures are required when the message contains only unofficial information 
and does not contain an embedded hyperlink and/or an attachment


-- Encryption should be used to protect the following types of information


--- For Official Use Only
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--- Privacy Act Information


--- Personally Identifiable Information (PII)


--- Individually identifiable health, DOD payroll, finance, logistics, personnel man-
agement, proprietary, and foreign government information


--- Operations Security (OPSEC) information


--- Other information which required encryption by area of responsibility


-- Encryption will not protect classified information


- The number of e-mail recipients should be kept to a minimum


- Failure to comply with the prohibitions and mandatory provisions by military personnel is a 
violation of Article 92, UCMJ. Violations by civilian employees may result in administrative 
disciplinary actions.


- Prohibited Use:


-- Distributing copyrighted materials by electronic messaging without consent from the 
copyright owner


-- Sending or receiving electronic messages for commercial or personal financial gain


-- Intentionally or unlawfully misrepresenting your identity or affiliation in electronic 
messaging communications


-- Sending harassing, intimidating, abusive, or offensive material, to, or about others


-- Using someone else’s identity


-- Causing congestion on the network by such things as chain letters, junk e-mails, and 
broadcasting inappropriate messages to groups or individuals


-- Using government systems for political lobbying


-- Accessing commercial web mail accounts and instant messaging services, except ac-
cessing personal GI Mail and other instant messaging services on official Air Force 
web sites is authorized
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inTerneT USe


- Government-provided hardware and software are for official and authorized purposes only. 
Appropriate officials may authorize personal uses consistent with the requirements of the 
JER after consulting with their ethics counselor. Such policies should be explicit.


- Failure to comply with the prohibitions and mandatory provisions by military personnel is a 
violation of Article 92, UCMJ. Violations by civilian employees may result in administrative 
disciplinary actions.


- To protect against downloading viruses from the Internet and introducing potential risk 
to the Air Force networks, check all downloaded files for viruses and do not download any 
files directly to a network or shared drive 


- Prohibited Use:


-- Use of government communications systems for unauthorized personal use


-- Uses that would adversely reflect on the Department of Defense or Air Force, such 
as chain letters, unofficial soliciting, or selling except on authorized bulletin boards 
established for such use


-- Storing, processing, displaying, sending, or otherwise transmitting offensive or obscene 
language or material. Offensive material includes, but is not limited to, hate literature, 
such as racist literature, materials or symbols; sexually harassing materials; pornography; 
and other sexually explicit materials.


-- Storing or processing classified information on any system not approved for classified 
processing


-- Using copyrighted material in violation of the rights of the copyright owner


-- Participating in chat lines unless for official purposes and approved by Public Affairs


-- Unauthorized use of the account or identity of another person or organization


-- Viewing, changing, damaging, deleting, or blocking access to another user’s files or 
communications without appropriate authorization or permission


-- Attempting to circumvent or defeat security or modifying security systems without 
prior authorization or permission
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-- Obtaining, installing, copying, storing, or using software in violation of the appropriate 
vendor’s licensing agreement


-- Permitting any unauthorized individual access to a government-owned or government-
operated system


-- Modifying or altering the network operating system or system configuration without 
obtaining permission from the system administrator


-- Copying and posting official information to unauthorized web sites


-- Downloading and installing freeware/shareware or any other software product with-
out approval


REfERENCEs:
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
AFI 33-119, Air Force Messaging (24 January 2005), Incorporating through Change 4 (2 Sep-


tember 2008)
AFI 33-129, Web Management and Internet Use (3 February 2005), Incorporating Through 


Change 3 (12 September 2009), AFGM 1 (3 May 2010)
AFPD 33-4, Enterprise Architecting (27 June 2006)
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honoraria


Military members may accept the payment of money or anything of value for an appearance, 
speech or article, unrelated to their official duties, assuming there are no statutory or regulatory 
prohibitions.


- An honorarium is generally defined as a payment given to someone, such as a consultant 
or a speaker, for services for which fees are not legally required


- In the context of the Joint Ethics Regulation (JER), honoraria are considered compensation 
for a lecture, speech, or writing and involve the payment of money or anything of value


- Prior to 1996, military members were generally prohibited from accepting any honorarium 
on any topic, even if there was no connection between the subject of the appearance, or 
article, and the individual’s official duty


- However, pursuant to a Department of Justice opinion dated 26 February 1996, that 
prohibition is no longer enforced against ANY government employee, military or civilian. 
Military members are no longer prohibited from accepting the payment of money or 
anything of value for an appearance, speech, or article, unrelated to their official duties.


- Travel reimbursement for an appearance, speech, or article related to official duties may be 
accepted, but a speaker’s fee or other direct compensation may not be accepted


- Questions concerning the acceptance of an honorarium, should be addressed to your ethics 
counselor or the servicing SJA


REfERENCEs:
5 C.F.R. § 2635.807(a)(2)(iii)(D)
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
Wolfe v. Barnhart, 446 F.3d 1096 (10th Cir. 2006)
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honorary MeMberShiPS


Air Force personnel are occasionally offered memberships in various non-defense contractor 
private organizations such as golf, tennis, gun, health, or social clubs. Such offers usually waive 
initiation fees and may waive all or a portion of membership dues, but the individual is respon-
sible for all charges incurred and any dues not waived. Usually, these memberships terminate 
on the individual’s reassignment or retirement and do not create an equity position in the club.


- The Joint Ethics Regulation (JER) prohibits military members or civilian employees from 
accepting such a membership if the membership is offered because of their official position


-- Previously, there was no prohibition to members accepting an unsolicited honorary 
membership from a non-defense contractor entity. This included country clubs.


-- Now, an Air Force member may accept honorary membership only if the offer is 
unrelated to government employment and offered to all military members, regardless 
of rank or position


- Air Force personnel may become regular members of associations whose membership 
includes DOD contractor personnel, e.g., Air Force Association


- If acceptance is not otherwise prohibited, acceptance of an honorary membership does 
not violate 18 U.S.C. § 209 (unauthorized acceptance of compensation by a government 
official for services as a government official)


- Before accepting any honorary membership, military members should seek the advice and 
guidance from their ethics counselor or servicing SJA


REfERENCEs:
18 U.S.C. § 209
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
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oFF dUTy eMPloyMenT


Air Force members may participate in off duty employment, subject to the limitations and 
prohibitions stated in the Joint Ethics Regulation (JER).


- Personnel should obtain approval from their commander prior to engaging in outside 
employment. Although the Air Force does not require an individual to complete AF IMT 
3902, Application and Approval for Off-Duty Employment, individuals should be aware there 
is frequently a local or command policy to do so.


- Financial disclosure filers shall obtain prior approval before working for a prohibited source. 
For more information on who is required to file financial disclosures, see your servicing SJA.


- Personnel may not engage in outside employment, with or without compensation, that:


-- Interferes with or is not compatible with performing their government duties


-- May reasonably be expected to bring discredit upon the government or the Department 
of Defense


-- May tend to create a conflict of interest


-- Will detract from readiness or pose a security risk


- Personnel are encouraged to engage in teaching, writing, or lecturing


-- Such activities must not depend upon information gained as a result of government 
service, unless available to the public or with SecAF approval


-- Civilian presidential appointees may not accept anything of monetary value for impart-
ing information substantially relating to responsibilities, programs, or operations of 
the Air Force, or for official ideas which have not been made public


-- Generally, federal employees may not receive payment for articles or speeches related 
to their official duties


REfERENCEs:
5 C.F.R. § 2635, subpart H
DOD 5500.7-R, Joint Ethics Regulation (30 August 1993), Incorporating Through Change 6 


(23 March 2006)
Wolfe v. Barnhart, 446 F.3d 1096 (10th Cir. 2006)







539


Overview of the Civilian Personnel System ...........................................................................540


Union Relations


Overview of Federal Labor Management Relations .........................................................546


Collective Bargaining ...................................................................................................................552


Employee Discipline


Air Force Civilian Drug Testing Program................................................................................556


Civilian Employee Workplace Searches .................................................................................561


Unacceptable Performance by Civilian Employees ..........................................................563


Civilian Employee Discipline .....................................................................................................572


Civilian Employee Interrogation ..............................................................................................578


Employee Protections and Benefits


Equal Employment Opportunity (EEO) Complaint Process ...........................................581


Whistleblower Protection Act ...................................................................................................588


Family and Medical Leave Act ...................................................................................................591


Unemployment Compensation ...............................................................................................594


Base Closure Civilian Personnel Issues ...................................................................................597


15
ChaPTer FiFTeen: Civilian PerSonnel 


and Federal labor law







540      The Military Commander and the Law


overview oF The Civilian PerSonnel SySTeM


inTrodUCTion


On October 28, 2009, President Obama signed the 2010 National Defense Authorization Act 
(NDAA), effectively abolishing the Department of Defense’s controversial pay-for performance 
personnel system, commonly referred to as the National Security Personnel System (NSPS).


The 2010 NDAA (Public Law 111-84) requires the transition of NSPS employees, with no 
loss of or decrease in pay upon conversion out, to non-NSPS personnel systems by no later 
than January 1, 2012. The majority of NSPS employees were scheduled to transition to non-
NSPS personnel systems by September 30, 2010. Employees are advised of the transition date 
through their component channels. Employees will experience no loss of or decrease in pay upon 
conversion out of NSPS. The grade of the position is determined using the same procedures 
and criteria currently in use for GS employees.


The NSPS Transition Office (NSPSTO) is the successor organization to the Program Executive 
Office, NSPS. The office title was changed to reflect its new mission, which is to effectively and 
efficiently transition NSPS employees to appropriate non-NSPS personnel systems. Up to date 
NSPS transition guidance can be found at http://www.cpms.osd.mil/nsps/index.html. Consult 
your civilian personnel office regarding whether particular employees are currently covered by 
NSPS and the extent to which coverage impacts the concepts and procedures discussed below.


The area of labor and personnel relations is covered by an assortment of statutes, executive 
orders, and regulations and is administered by a myriad of administrative bodies located in a 
variety of federal departments and independent agencies and is a complicated area of the law.


The worKForCe STrUCTUre


- Six categories that offer varying degrees of protection in adverse personnel actions:


-- Competitive Service


--- All positions not specifically exempted


--- Most employees enter federal service after passing a competitive exam


-- Excepted Service—usually excepted from competition by OPM regulations


-- Senior Executive Service (SES)


--- Reserved for civil servants above GS-15


--- Considered general officer equivalents



http://www.cpms.osd.mil/nsps/index.html
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-- Probationary Employees


-- Hybrid Military/Civilian Position


--- National Guard technicians


--- Air Reserve technicians


-- Nonappropriated Fund (NAF) Employees


Pay SySTeMS


- Appropriated Fund Employees: There are currently two appropriated fund pay systems in 
use within the Department of Defense—the Legacy system and the NSPS system


-- The Legacy System:


--- General Schedule (GS)


---- GS-1 through GS-18


---- Statutory—same pay scale nationwide


---- Automatic pay increases for “acceptable” performance


--- Executive Schedule


---- Statutory—same basic pay nationwide


---- Merit pay increases


--- Federal Wage Survey


---- Wage Grade (WG)/Wage Leader/Wage Supervisor


---- Pay reflects private sector pay rates in locality for same type of work


---- Manner of computing pay set by statute


-- The NSPS System:


--- Pay increases and/or performance bonuses are based on employee performance
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--- NSPS does not apply to Senior Executive Service or to bargaining unit employees


--- NSPS contains four career groups:


---- Standard Career Group


----- Professional/Analytical, YA1-YA3


----- Technician/Support, YB1-YB3


----- Supervisor/Manager, YC1-YC3


----- Student, YP


---- Scientific and Engineering Career Group


----- Professional, YD1-YD-3


----- Technician/Support, YE1-YE4


----- Supervisor/Manager, YF1-YF3


---- Investigative and Protective Services


----- Investigative, YK1-YK3


----- Fire Protection, YL1-YL4


----- Police/Security, YM1-YM2


----- Supervisor/Manager, YN1-YN3


---- Medical Career Group


----- Physician/Dentist, YG2-YG3


----- Professional, YH1-YH3


----- Technician/Support, YI1-YI3


----- Supervisor/Manager, YJ1-YJ4
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- Nonappropriated Fund (NAF) Employees


-- Morale, welfare and recreation employees


-- Pay rates determined by management and may be negotiable with unions


adMiniSTraTive and adJUdiCaTive bodieS


- Merit Systems Protection Board (MSPB)


-- Adjudicates cases brought by the Office of Special Counsel, such as whistleblower 
claims and allegations of mismanagement


-- Hears appeals by certain civilian employees of agency actions in misconduct or per-
formance cases where the employee was disciplined by reduction in grade, removal, 
suspension for more than 14 days or furlough for 30 days or less for misconduct


-- Possesses full authority to mitigate or completely reverse agency adverse actions, but 
cannot mitigate performance based actions taken under 5 U.S.C., Chapter 43


-- Hears appeals concerning reduction-in-force (RIF)


- Equal Employment Opportunity Commission (EEOC)


-- Adjudicates claims of unlawful discrimination based on race religion, national origin, 
sex, color, disability, age, and reprisal


-- If illegal discrimination is found, it may order back pay, retroactive personnel ac-
tions, correction of records, reinstatement, promotion, payment of attorney fees, and 
compensatory damages


- Federal Labor Relations Authority (FLRA)


-- Administers the interaction between federal agencies, labor organizations and employees


-- Decides unfair labor practice (ULP) cases filed by either the agency or the union


-- Decides appeals of certain arbitration awards and negotiability appeals


-- Has authority to direct the Air Force to comply with its orders


- Federal Service Impasses Panel (FSIP)


-- Resolves negotiation impasses between agencies and labor organizations
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- Federal Mediation and Conciliation Service (FMCS). Aids federal agencies and labor 
organizations in resolving negotiation impasses; provides parties with lists of arbitrators; 
provides mediators for alternative dispute resolution.


- Office of Personnel Management. Addresses personnel management issues such as civil 
service retirement programs, insurance, examinations, and classification appeals.


- Office of Special Counsel. Investigates and prosecutes allegations of violations of merit 
principles, prohibited personnel practices and violations of the Hatch Act.


liTiGaTion reSPonSibiliTieS


- Administrative litigation (FLRA, MSPB, EEO, unemployment compensation, etc.)


-- Installation staff judge advocate (SJA)


--- Remains the legal advisor to the commander providing legal advice to commanders, 
managers, civilian personnel officers, and EEO officials concerning all labor and 
employment law issues


--- Provides management representation in arbitrations, agency and negotiated griev-
ance proceedings, unemployment compensation hearings, and workers’ compensa-
tion hearings


--- Requests assistance from the AFLOA Labor Law Field Support Center (LLFSC)


-- Labor Law Field Support Center (LLFSC). The LLFSC was established in July 2007 
to provide labor and employment law advice and litigation support to installation 
legal offices. The LLFSC has a main office in Washington D.C. and four field offices 
in the United States. Air logistics centers and certain other locations are excluded from 
LLFSC coverage. Regardless, the installation SJA remains the legal counselor to the 
commander.


--- Provides representation before the MSPB, the EEOC, the FLRA, and Federal 
Court (unless specifically delegated to installation)


--- Handles ALL class complaints of discrimination before EEOC


--- Provides legal advice, assistance, and training to judge advocates and civilian at-
torneys and to personnel experts
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- Federal court litigation (any case filed within the U.S. federal court system)


-- The Department of Justice “has the statutory responsibility to represent the Air Force 
and Air Force officials who are being sued in their official capacities….This responsibil-
ity extends to litigation in foreign courts.” AFI 51-301, para 1.2.


-- AFLOA or HQ USAF/JAI, on behalf of TJAG, ordinarily determines who may appear 
as an attorney or counsel for the Air Force in a civil judicial or administrative action, 
foreign or domestic


REfERENCEs:
5 U.S.C. § 9902 (NSPS)
5 U.S.C. §§ 5101-5115, Classification
5 U.S.C. §§ 1201-1204 (MSPB)
5 U.S.C. § 7101, et seq., Federal Service Labor-Management Relations Statute
5 C.F.R. Part 1201, Appendix II (MSPB regulations)
5 C.F.R. § 9901 (NSPS regulations)
29 C.F.R. Part 1614 (EEOC regulations)
AFI 36-701, Labor Management Relations (27 July 1994)
AFI 36-704, Discipline and Adverse Actions (22 July 1994)
AFI 36-1201, Equal Employment Opportunity Complaints (12 February 2007)
AFI 36-1203, Administrative Grievance System (1 May 1996)
AFI 51-301, Civil Litigation (1 July 2002)
AFGE v. Rumsfeld, D.D.C., No. 05-2183 (27 February 2006)
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overview oF Federal labor ManaGeMenT relaTionS


Used technically, labor law concerns relationships among management, employees, and unions. 
Generally, it covers the rules that govern how employees and managers should work together to 
accomplish the mission. The statutory and regulatory basis for these rules and their interpreta-
tion are described below.


- The Civil Service Reform Act of 1978 (CSRA) is the foundational authority that governs 
the rights and privileges of federal employees. Others include:


-- Title VII: Federal Service Labor Management Relations Statute (FSLMRS)


--- FSLMRS covers certain civilian employees of the Air Force. Among others, the 
statute excepts the following categories:


---- Active duty members


---- Supervisors and management officials, and


---- Aliens or non-U.S. citizens employed outside U.S.


-- Air Force guidance: AFI 36-701, Labor Management Relations


eMPloyee riGhTS


- FSLMRS recognizes certain employee rights


-- The right to form, join or assist any union, or to refrain from any such activity, freely 
and without fear of penalty or reprisal (no right to strike)


-- Serve as representative of union


-- Present union views to management


-- Engage in collective bargaining about conditions of employment (COE) through 
chosen representatives


ManaGeMenT riGhTS


- FSLMRS similarly recognizes certain rights that are reserved to management. When the 
agency exercises a reserved management right, the agency is not required to bargain over the 
substance of that decision. However, the agency is required to bargain over any legitimate 
proposals that the union submits concerning the impact or implementation of the agency’s 
decision to exercise a reserved management right. Some of the reserved management rights 
include the right to:
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-- Determine agency mission


-- Determine agency budget


-- Determine agency organization


-- Determine number of employees


-- Determine internal security practices


-- Hire, assign, direct and retain employees


-- Suspend, remove, reduce in grade or pay, or take disciplinary action


-- Assign work


-- Make determinations on outsourcing


-- Determine the personnel by which agency operations will be conducted, and


-- Fill positions and promote employees


Union rePreSenTaTion riGhTS and dUTieS


- A union is entitled to negotiate collective bargaining agreement (CBA) covering employees 
in unit


-- Installation represented by base negotiating team


-- Both sides must negotiate in good faith (duty to approach negotiations with sincere 
resolve to reach agreement)


-- A union may designate its representative during the negotiations


- A union is entitled to be present during formal discussions between one or more repre-
sentatives of the Air Force and one or more employees in the bargaining unit (or their 
representatives) concerning any grievance or any personnel policy or practices or other 
general conditions of employment


-- There are a number of factors that can be considered to determine if the discussion is 
formal. Some of the factors include: Who held the meeting; where the meeting was 
held; how long the meeting lasted; was there a formal agenda; whether attendance was 
mandatory; how the meeting was conducted? Please note that some meetings may be 
formal even though they are not intended to be.
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-- Discussion is synonymous with meeting and does not require debate or argument


-- Check with the civilian personnel office (CPO) and the SJA before conducting such 
discussions to see if the union should be notified


- A union is entitled to be present during an investigatory interview of a bargaining unit 
employee if the employee reasonably believes that the examination may result in disciplinary 
action against the employee, and the employee requests representation. This is known as a 
“Weingarten” right. Generally, management does not have to advise the employee of this 
right at the beginning of each interview unless the collective bargaining agreement between 
management and the union requires it.


- A union is entitled to information “normally maintained by the agency in the regular course 
of business” that is “reasonably available and necessary” for full and proper negotiation and 
not prohibited from disclosure by law


-- Need not request pursuant to Freedom of Information Act (FOIA). The standard for 
releasing information is different from the FOIA standard.


--- The union must demonstrate a particularized need for the information sought 
(use to which it will be put, how that use relates to representation, why needed)


--- Undue delay, failing to explain a denial, or failing to advise the union that the 
information does not exist, may be grounds for an unfair labor practice (ULP)


-- The union cannot be charged for the information


-- Need not release information if it contains guidance to management officials relating 
to bargaining


-- Must provide the information to the union even if readily available from another source


-- May assert countervailing interests outweigh union’s need


- A union’s duty of fair representation


-- When the union decides to represent unit employees in any manner that affects the 
COE, it must represent them fairly. No discrimination allowed.


-- Must represent all employees in bargaining unit whether or not they are union members
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Union riGhT To oFFiCial TiMe


- Union representatives are entitled to wages when on official time to negotiate collective 
bargaining issues


-- The union has a statutory right to official time for as many negotiators as are on the 
management negotiating team, although the union has the right to negotiate official 
time for additional negotiators as well


-- Official time for all negotiations


--- Ground rules negotiations


--- CBA negotiations


--- Mid-term negotiations


--- Impact and implementation bargaining


- No official time for internal union business (collecting dues, soliciting new members, etc.)


- Official time must be granted for any employee participating in any phase of a Federal 
Labor Relations Authority (FLRA) proceeding if the FLRA determines the employee to 
be necessary


- Official time for other purposes is bargainable and the CBA should outline who is entitled 
to the official time and how much time they are entitled to


Union riGhT To dUeS alloTMenTS


- Air Force must process dues allotments in a timely fashion or it will be considered an unfair 
labor practice


- If Air Force fails, it must reimburse the union and Air Force cannot recoup money from 
employee


aGenCy UnFair labor PraCTiCeS


- Most common agency unfair labor practices:


-- To interfere with, restrain, or coerce employees in exercising their FSLMRS rights. 
Lack of illegal motivation or anti-union animus is not a defense.


-- To encourage or discourage membership in any labor organization by discrimination 
in connection with hiring, tenure, promotion, or other conditions of employment
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-- To sponsor, control, or assist a union


-- To discipline or otherwise discriminate against an employee for filing a ULP or testify-
ing in a ULP proceeding


-- To refuse to bargain in good faith


-- To fail or refuse to cooperate in impasse procedures or decisions


-- To enforce a rule or regulation which conflicts with a preexisting CBA


-- To otherwise fail or refuse to comply with any provision of FSLMRS


Union UnFair labor PraCTiCeS


- Major commands have the responsibility to authorize ULP charges against a union, how-
ever, AFI 36-701 permits this authority to be delegated to installations


-- Not frequently used by Air Force


-- ULPs by union are similar to agency ULPs, and include


--- To coerce, discipline, or fine a union member as punishment to hinder or impede 
employee’s work performance


--- To discriminate regarding union membership on basis of race, creed, color, sex, 
age, handicap, marital status, national origin, or political affiliation


--- To call, participate, or condone a strike, work stoppage, or slowdown; nondisrup-
tive informational picketing is permitted


--- To refuse to bargain in good faith


--- To fail or refuse to cooperate in impasse procedures or decisions


--- To otherwise fail or refuse to comply with any provision of FSLMRS


UnFair labor PraCTiCe ProCedUreS


- Charge filed with FLRA regional office


- Investigation by FLRA regional office attorney/agent


-- Investigation conducted in person or by interviewing witnesses over the phone
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-- Air Force must make bargaining unit employees available for interview


-- Investigators are not always neutral and detached


--- Often they will amend charges to conform to their investigation


--- NEVER permit management officials to be interviewed without notifying the 
legal office. With the exception of some bases within AFMC, JACL/LLFSC is 
designated as the agency representative for ULP charges. For those cases in which 
the LLFSC is designated as the agency representative, the LLFSC must be notified 
before management officials are interviewed by the FLRA.


-- Legal counsel can present a written or oral position statement and explore settlement 
options


- Regional director of the FLRA determines whether to issue a complaint


- Hearing before administrative law judge (ALJ)


-- FLRA General Counsel represents charging party (generally the union) and has burden 
of proof


-- Except at air logistics centers, the LLFSC represents the base


-- ALJ issues written decision (may take 6 months or longer)


- Exceptions to ALJ decision


-- Appeal is taken to FLRA in Washington D.C.


-- FLRA decision may be appealed to either U.S. Court of Appeals for the D.C. Circuit 
or the circuit having geographic jurisdiction over the installation


REfERENCE:
AFI 36-701, Labor Management Relations (27 July 1994)
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ColleCTive barGaininG


The Federal Service Labor-Management Relations statute (5 U.S.C. §§ 7101-7135) is contained 
in the Civil Service Reform Act of 1978. This Act grants certain federal employees the right 
to join or form labor unions and to engage in collective bargaining through their chosen 
representatives. Air Force labor-management relations policies and procedures are set forth in 
AFI 36-701, Labor Management Relations.


- The Air Force must bargain with bargaining unit employees through their duly elected 
representative (union) over all conditions of employment (COE), which are defined as person-
nel policies, practices, and matters affecting working conditions. The Act does not require 
bargaining with appropriated fund employees over the following subjects:


-- Matters specifically regarding certain political activities


-- Classification of positions


-- Matters provided for by federal statute, includes but not limited to:


--- Pay


--- Vacations


--- Health benefits


--- Holidays


--- Retirement plans


-- Proposals that conflict with government-wide rules or regulations


-- Proposals that conflict with “reserved management rights” under the Act, including 
among other things, the mission of the agency, the budget, internal security practices, 
the number of agency employees, the assignment of work, the ability to hire, fire and 
discipline employees


- Management is not required to bargain over matters already covered in the contract (or 
collective bargaining agreement)


-- To the extent a matter arises concerning a COE that is not covered in the contract, the 
union can engage management in mid-term bargaining
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-- Union may not engage management in mid-term bargaining if the collective bargaining 
agreement contains a “zipper” clause that bars such during the life of the agreement


- Air Force must bargain in good faith, including having negotiators who have authority to 
bind the activity


- Must bargain before changing COE even if the change is made during life of CBA


- Parties may establish a COE by consistently, over an extended period of time, engaging in 
a certain practice, and a labor contract clause can be modified or even overturned by such 
a COE created in this manner (often called a “past practice”)


-- This refers to matters that are already considered conditions of employment and 
the past practice has merely changed the way the condition of employment was 
originally handled


-- It is not possible for a past practice to create a condition of employment where the 
subject matter underlying the practice does not pertain to a COE


barGaininG SiTUaTionS


- Bargaining can occur in one of three contexts


-- Bargaining leading to a “labor contract” of fixed duration and covering a variety of 
topics or bargaining in the absence of a collective bargaining agreement when one 
party wants to change a COE


-- Impact and Implementation (I & I) Bargaining:


--- I & I bargaining concerns the procedures to be used in exercising management’s 
rights (i.e. right to determine agency mission) and the appropriate arrangements 
for employees affected by exercise of management’s rights


---- But the change must have more than a minimal foreseeable impact (often 
called a de minimus impact) on the group of employees that would be affected 
by the change


---- Several things may require I & I bargaining, such as a change in procedures 
for turning in leave slips, a change in employee duty hours, or overtime pay 
issues, to name a few


--- Procedure: Give the union notice in writing of the change in COE and afford it a 
reasonable period of time to submit written I & I proposals
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-- Mid-term bargaining: Union demand to bargain over a condition of employment that 
has not already been addressed in the collective bargaining agreement


PerMiSSive barGaininG


- Under the Civil Service Reform Act (Pub. Law 94-454), management is allowed to deter-
mine whether to bargain on certain subjects. If management refuses to bargain, this decision 
is unilaterally binding on the union. “Permissive” subjects include:


-- Management’s right to determine the numbers, types, and grades of employees assigned 
to any subdivision, project, or tour of duty


-- Management’s right to determine the technology, methods, and means of perform-
ing work


neGoTiabiliTy


- Determining whether an issue is bargainable is often a confusing and highly complex matter 
in the federal sector labor law arena


-- If commanders are presented with a demand that a dispute or issue be dealt with 
through formal bargaining, the safe response is merely to advise the union representa-
tive that he/she will ask the Civilian Personnel Office and staff judge advocate to 
review the request. This area is sufficiently sensitive that wing staff organizations will 
coordinate a decision to declare a proposal “nonnegotiable” with MAJCOM DPC 
and JA. JACL/CLLO should also be notified of any decision to declare a proposal 
nonnegotiable.


-- Depending on the substance of the proposal, it could be determined to be outside 
the duty to bargain or nonnegotiable for several reasons. For example, it could be 
inconsistent with law (outside the duty) or affecting a reserved management right 
(nonnegotiable).


- When management declares a proposal “nonnegotiable,” the union may appeal to the 
Federal Labor Relations Authority (FLRA)


-- 15 day time limit to appeal


-- Agency has 30 days to submit its position or withdraw its decision not to negotiate


-- Decision by the FLRA is often made based on the written submission of the parties 
without a hearing
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- Regardless of whether negotiations are deemed “substantive” or “I&I,” union negotiators 
who are also federal employees have a right to be in an “official time” status during the 
negotiations (receive pay and benefits even though not “working”) in equal number with 
the management negotiators


-- Unions may negotiate for additional official time for representational activities (griev-
ances, etc.)


-- Unions may not use official time for internal union business


REfERENCEs:
5 U.S.C. § 7101-35
AFI 36-701, Labor Management Relations (27 July 1994)
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air ForCe Civilian drUG TeSTinG ProGraM


Executive Order 12564, Drug Free Workplace (1986), formally announced the President’s policy 
that the federal workplace would be free from drugs.


- President’s Statement of Policy: Federal employees required to refrain from the use of illegal 
drugs; use of illegal drugs by federal employees, on or off duty, is contrary to the efficiency 
of the service; persons who use illegal drugs are not suitable for federal employment; each 
agency will develop a plan to achieve objectives of the Executive Order


- Air Force plan was approved by SecAF on 24 January 1990


- In January 1995, USAF Chief of Staff directed Air Force Surgeon General (AF/SG) to 
assume responsibility for the civilian (and military) drug testing program


- Air Force Instruction 44-107, Air Force Civilian Demand Reduction Program, published 
7 April 2010


- Required elements of a civilian drug testing plan include:


-- An overall program coordinator appointed for each installation


-- Drug testing to detect and deter illegal drug use


-- Personnel actions initiated if illegal drug use is discovered


-- Employee assistance program (EAP): Education and counseling program that includes 
referral to rehabilitation and treatment programs available in the local community


TyPeS oF drUG TeSTinG


- Random Drug Testing


-- Only employees in “sensitive positions,” which are also known as testing designated 
positions (TDP) and include national security and public health or safety. Testing 
Requirement must be identified in Position Description and Vacancy Announcement. 
Applicants for such positions are also subject to testing after tentative selection.


-- 30-day notice before testing to incumbent for position that becomes TDP


- Probable Cause/Reasonable Suspicion of Illegal Drug Use


-- All Air Force employees can be tested based on reasonable suspicion that employee has 
engaged in illicit drug use and that evidence of such use is presently in employee’s body
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-- Must be based on particularized facts and reasonable inferences


-- On or off duty use


- Following Accident or Safety Mishap 


-- All Air Force employees can be tested.


-- Mishap results in personal injury requiring medical treatment, fatality, or at least 
$2,000 in property damage


-- Supervisor reasonably concludes employee’s conduct may have caused or contributed 
to accident or mishap


- Voluntary Testing


-- For Air Force employees not in TDP positions


-- Volunteer to be included in pool for random drug testing


-- Employee remains in TDP pool until the employee notifies personnel office of 
withdrawal


- Consent Testing


-- Request for consent to test


-- Employee consent must be knowing and voluntary


- Follow-Up to Counseling/Rehabilitation


TeSTinG baSed on reaSonable SUSPiCion oF illeGal drUG USe


- Reasonable Suspicion: An articulated belief that an employee uses illegal drugs drawn 
from specific and particularized facts and from reasonable inferences based on those facts


- Examples of evidence that may be reasonable suspicion:


-- Direct observation of drug use, possession, and/or physical symptoms of being under 
the influence of an illegal drug, including behavior, speech, appearance and body odors 
of the employee


-- A pattern of abnormal conduct or erratic behavior
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-- Recent arrest or conviction for drug-related offense; or the identification of an employee 
as the focus of a criminal investigation into illegal drug possession, use, or trafficking


-- Information provided by a reliable and credible source or independently corroborated


-- Evidence that the employee has tampered with or avoided a recent or current drug test


- Procedure for reasonable suspicion testing includes:


-- Supervisor documentation of supporting facts


-- Supervisor coordination with the staff judge advocate


-- Proper notification to employee required. MUST be done in writing.


-- Test for THC, cocaine, PCP, opiates, and amphetamines


TeSTinG aS a reSUlT oF a MiShaP or aCCidenT


- Toxicology testing is immediately considered following a mishap, if required or deemed 
necessary


- DOD civilians will be subject to testing when their action or inaction may have contributed 
to the mishap


TeSTinG ProCedUreS


- Testing procedures are different from those used for testing military members


-- The use of Department of Health and Human Services guidelines for drug testing 
is required


-- The Air Force collects the sample, the Army Forensic Toxicology Drug Testing Labora-
tory, Fort Meade, Maryland, tests the sample


-- Samples suspected of being adulterated are also sent to lab


- Normally civilian employees are not observed when providing samples, unless:


-- Reason to believe employee has in the past adulterated or will attempt to adulterate 
a sample


-- Drug test is result of accident or safety mishap investigation


-- Testing related to rehabilitation program
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- Medical review officer (MRO) verification of test results is required


-- Interviews employee to determine if there is a medical reason for the test result


-- MRO makes final determination of positive, adulterated, diluted, substituted or nega-
tive result


ConFidenTialiTy reQUireMenTS


- Absent employee consent or a statutory exception, results of a drug test may not be disclosed


-- Drug test results can be disclosed pursuant to EO 12564 (under 5 U.S.C. § 7301) for 
the following reasons:


--- To the MRO for medical review


--- To administrator of EAP


--- To management official, i.e., supervisor, for disciplinary action


-- Drug test results can be disclosed as part of rehabilitation records for


--- Medical emergency


--- Research without personal identification


--- Court order


- Results cannot be used for law enforcement purposes


- Can disclose for security requirements, e.g., SSFs, clearances


PerSonnel aCTionS on FindinG oF illeGal drUG USe


- Required actions upon MRO certification of positive result, i.e., illegal drug use


-- Removal from TDP


-- Disciplinary action may be initiated


-- Consider safe harbor provisions. Final disciplinary action generally not permitted if 
employee:


--- Voluntarily admits drug use prior to identification
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--- Goes to counseling or rehabilitation


--- Signs agreement (called last chance agreement) to refrain from further drug use


--- Refrains from further use of illegal drugs


-- Referral to EAP for counseling/rehab as appropriate


- The range of disciplinary actions includes:


-- Reprimand to removal for drug use or failure to take test


-- Mandatory removal


--- For refusing rehabilitation or counseling


--- If second drug use offense


--- If employee altered or attempted to alter sample


- As with any kind of disciplinary action taken against a civilian employee, SJA involvement 
may be necessary under AFI 36-704, Discipline and Adverse Actions


REfERENCEs:
Exec. Order No. 12564, Drug Free Workplace (1986)
DODD 1010.9, DOD Civilian Employee Drug Testing Program (23 August 1988), Incorporating 


Change 1 (20 January 1992)
DODD 5220.6, Defense Industrial Personnel Security Clearance Review Program (2 January 


1992), Administrative Reissuance Incorporating Through Change 4 (20 April 1999)
AFI 31-101, Integrated Defense (FOUO) (8 October 2009)
AFI 31-501, Personnel Security Program Management (27 January 2005)
AFI 36-810, Substance Abuse Prevention and Control (22 July 1994)
AFI 36-704, Discipline and Adverse Actions (22 July 1994)
AFI 44-107, Air Force Civilian Drug Demand Reduction Program (7 April 2010)
AFI 91-204, Safety Investigations and Reports (24 September 2008)
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Civilian eMPloyee worKPlaCe SearCheS


The general rule is that a government search of private property without proper consent is 
unreasonable and unconstitutional under the Fourth Amendment unless the search has been 
authorized by a valid search warrant. However, the government employer can in some instances 
conduct a warrantless search of an employee’s workplace for “work-related” purposes, such as 
to retrieve government property or to investigate work-related misconduct.


- In the leading case on workplace searches, O’Connor v. Ortega, the Supreme Court recog-
nized that government employees may have a reasonable expectation of privacy in their 
work areas which may be protected from warrantless searches by a government employer 
and law enforcement


- An employee’s expectation of privacy depends on how much control he or she exercises 
over his workplace. The more control the employer exercises, the lower the employee’s 
expectation of privacy, the lower the resulting right to privacy, and the less need there would 
be for the employer to obtain a search warrant in order to conduct a search.


- All workplace searches must be reasonable under all the circumstances. Reasonableness 
depends upon (1) whether the action was justified at its inception and (2) whether it was 
reasonably related in scope to the circumstances that prompted the search.


- In order to determine if the action is justified, employers must determine if the burden 
of obtaining a warrant is likely to frustrate the governmental purpose behind the search. 
Employers frequently need to enter the offices and desks of employees for legitimate, work-
related reasons wholly unrelated to illegal conduct.


- Whether the search is a non-investigatory, work-related intrusion or an investigatory search 
for evidence of suspected work-related employee misconduct, the proper approach for 
civilian employee workplace searches is to balance the employee’s legitimate expectations 
of privacy against the government’s need for supervision, control, and efficient operation 
of the workplace


boTToM line


- Government offices are provided to employees for the purpose of facilitating the work of 
an agency. Employees may avoid exposing personal belongings at work by simply leaving 
them at home.


- Government searches to retrieve work-related materials or to investigate violations of 
workplace rules do not violate the Fourth Amendment. Hence, supervisors are generally 
not required to obtain a search warrant whenever they wish to enter an employee’s desk, 
office, or file cabinet.
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- Personal handbags, luggage, and briefcases are not usually considered part of the workplace 
and, therefore, a search warrant or authorization is required before searching them


- ALWAYS CONSULT WITH THE SJA BEFORE PROCEEDING WITH ANY SEARCH 
AND SEIZURE ACTION


REfERENCE:
O’Connor v. Ortega, 480 U.S. 709 (1987)
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UnaCCePTable PerForManCe by Civilian eMPloyeeS


noTe


On October 28, 2009, President Obama signed the 2010 National Defense Authorization Act 
(NDAA), effectively abolishing the Department of Defense’s controversial pay-for performance 
personnel system, commonly referred to as the National Security Personnel System (NSPS).


The 2010 NDAA (Public Law 111-84) requires the transition of NSPS employees, with no 
loss of or decrease in pay upon conversion out, to non-NSPS personnel systems by not later 
than January 1, 2012. The majority of NSPS employees were scheduled to transition to non-
NSPS personnel systems by September 30, 2010. Employees are advised of the transition date 
through their component channels. Employees will experience no loss of or decrease in pay upon 
conversion out of NSPS. The grade of the position is determined using the same procedures 
and criteria currently in use for GS employees.


The NSPS Transition Office (NSPSTO) is the successor organization to the Program Executive 
Office, NSPS. The office title was changed to reflect its new mission, which is to effectively and 
efficiently transition NSPS employees to appropriate non-NSPS personnel systems. Up to date 
NSPS transition guidance can be found at http://www.cpms.osd.mil/nsps/index.html. Consult 
your civilian personnel office regarding whether particular employees are currently covered by 
NSPS and the extent to which coverage impacts the concepts and procedures discussed below.


inTrodUCTion


The Civil Service Reform Act (CSRA) of 1978 was enacted to improve government efficiency, 
give authority to supervisors and managers, and adequate protection to employees. AFI 36-1001, 
Managing the Civilian Performance Program, implements a program to evaluate the performance 
of civilian employees. The CSRA and AFI 36-1001 require:


- The appraisal and rating of employees’ job performance to be based on written performance 
elements and standards


- The performance appraisal rating to be used as a basis for decisions to pay, reward, assign, 
train, promote, retrain, or remove employees


aPPealS and GrievanCeS


- The substance of performance elements and performance standards may NOT be appealed 
to the Merit Systems Protection Board (MSPB) or grieved under the Air Force grievance 
system provided for in AFI 36-1203, Administrative Grievance System, except to the extent 
that the employee alleges the standards in and of themselves violate the statutory require-
ments pertaining to them. Similarly, disputes concerning the identification of the critical 
elements of a position and establishment of performance standards are nongrievable and 
nonarbitratable under negotiated grievance and arbitration procedures.



http://www.cpms.osd.mil/nsps/index.html
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- Employees who are not members of a bargaining unit resolve disputes on ratings pursuant to 
AFI 36-1203. Bargaining unit employees resolve disputes on ratings through the negotiated 
grievance procedure of the local collective bargaining agreement (CBA).


- Most employees may appeal a demotion or removal for unacceptable performance to the 
MSPB. Bargaining unit employees must choose either to appeal to the MSPB or use the 
CBA’s grievance procedure, but cannot do both.


- Allegations of discrimination may be processed under either AFI 36-1201, Discrimination 
Complaints, or the negotiated grievance procedure, but not both


PerForManCe and aPPraiSal ProCeSS


- Development of the Performance Plan


-- Most employees are required to have a performance plan


-- AF IMT 860, Civilian Performance Plan, is completed within 30 days of accession and 
it documents the critical position performance elements and standards for evaluation 
of overall performance for the position. AF Form 1003, Core Personnel Document, 
can also be used for this purpose.


-- Each performance plan must contain the critical elements to describe the performance 
requirements of the position


--- A critical element is a job responsibility so important that failure to perform that 
element would make the employee’s overall performance unacceptable


--- As a general rule, seven elements should be sufficient, though there must be at least 
one in the performance plan


-- Performance standards must be developed for each critical performance element, de-
scribing, at a minimum, acceptable performance—to include characteristics such as 
quality, quantity, timeliness, and behavior


-- Additional non-critical performance elements and performance evaluation require-
ments to judge the performance are also included in the plan


-- Although the employee should be given an opportunity to provide feedback, the su-
pervisor makes the ultimate decision


-- Once the plan is approved, the employee is informed of the job requirements and the 
plan, given an opportunity to sign the performance plan, and is given a copy
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- Annual Performance Appraisal


-- The normal appraisal period for most employees starts on 1 April and ends 31 March. 
However, for NSPS employees, the appraisal period runs from 1 October through 
30 September.


-- At the beginning of the appraisal period the supervisor and the employee meet to 
discuss the performance elements and standards in the plan


-- At least one progress review, usually at the midpoint of the period, is also required and 
must be documented on the AF IMT 860B, Civilian Progress Review Worksheet. This 
review is confidential between the reviewer and employee.


-- If the rating official or the employee is newly assigned, the performance plan will be 
reviewed and discussed, normally within 30 days


-- A copy of any such review is provided to the employee


- At the end of the appraisal period (within 30 calendar days), the supervisor must complete 
the rating form, AF IMT 860A, Civilian Rating of Record


-- The supervisor evaluates the employee’s performance on each critical element to 
determine if “meets standards” or “does not meet standards.” A rating of “does not 
meet standards” on any critical element results in an overall rating of unacceptable 
performance. The employee is entitled to a copy of the form.


dealinG wiTh PerForManCe ProbleMS involvinG non-nSPS eMPloyeeS


- All supervisors should conduct periodic performance reviews


-- Performance reviews are accomplished at the end of the cycle or “out-of-cycle”


-- The employee must have been in the position for 90 days or more before an out-of-cycle 
evaluation can be done


- At any time during the performance cycle that the employee’s performance in one or more 
critical elements becomes unacceptable, the supervisor must inform the employee of the 
critical element for which performance is unacceptable, in what way it is unacceptable, and 
what is required to bring it back to an acceptable level


-- This notice should be accomplished in writing (check with civilian personnel office 
and SJA for preparation and review) and provide the employee a period of time within 
which to improve
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--- Called the performance improvement period (PIP) or opportunity period


--- The employee’s performance must be unacceptable; it is impermissible to place an 
employee on a PIP when their work has been only marginal


--- The length of the PIP depends on the duties involved and the nature of the deficien-
cies; generally, 30-60 days will be sufficient


-- An employee may have the right to appeal an appraisal to the next higher level supervi-
sor but the reconsideration must comply with proper grievance procedures


-- The supervisor must help the employee improve during the PIP through counseling, 
coaching, OJT, and other methods


- When unacceptable performance in one or more critical elements continues after the PIP 
has expired, demotion or removal is authorized


- If performance on a PIP rises to an acceptable level, then a new rating is completed and 
forwarded in accordance with instructions


- If the employee’s performance improves during a PIP, but thereafter falls to unacceptable 
levels again, another PIP may be initiated within one year after the date of the beginning 
of the previous PIP


- Probationary employees are covered by different procedures


-- The standards and procedures for probationary employees can be found in AFI 36-
1001, Chapter 3, and for supervisors and managers in Chapter 4


-- The probationary period for an employee is one year


--- The supervisor certifies performance in writing no later than the tenth month 
of probation


--- Failure to complete certification on time may result in the employee passing proba-
tion by default


--- If the supervisor recommends not keeping the employee, the civilian personnel 
flight (CPF) must be contacted before the end of the period concerning the proper 
course of action


---- Written notification is required if the employee does not pass the probation-
ary period







CHAPTER FIFTEEN      Civilian Personnel and Federal Labor Law      567


---- The employee is permitted a reasonable period of time to respond and submit 
supporting documentation


-- The probationary period for a supervisor or manager is no more than one year


--- The probationary period is required whenever a civilian employee first assumes 
either a supervisory or management position. There are exceptions to this require-
ment based on the individual’s previous experience as a supervisor or manager.


--- Advanced notice of the probationary period must be given to the would-be su-
pervisor or manger and a performance plan concerning the probationary period 
is also required


--- If the probationary period is not successfully completed, the employee is returned 
to a non-managerial or non-supervisory position


---- They must be given written notice of this decision which must include the 
facts and reasons that motivated the decision and information on how the 
Air Force will deal with the employee’s placement rights


---- When an employee is returned to a non-supervisory or non-managerial posi-
tion, ensure that the appropriate procedures are followed concerning grade 
and pay


ProCedUral reQUireMenTS


- Commander and supervisor actions to remove or reduce the grade of an employee who is 
not performing adequately are called Chapter 43 cases because the procedures for these 
actions can be found in Chapter 43 of Title 5 of the United States Code. Certain procedures 
must be followed.


-- The supervisor should coordinate with CPF first


-- The employee is entitled to 30 calendar days advance written notice of the proposed 
action, which includes:


--- Specific instances of unacceptable performance


--- The critical elements of the position the employee failed to perform properly


-- The employee has the right to be represented by an attorney or other representative


-- The employee must be given a reasonable period of time to provide a written or oral 
response
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-- Within 30 days after the expiration of the notice period, the employee must be informed 
of the decision in writing. The supervisor can extend this period for another 30 days.


--- The final decision must specify the unacceptable performance on which the reduc-
tion in grade or removal is based


--- A higher level manager must concur with the final decision


--- It must inform the employee of his/her appeal rights and whether he or she is 
eligible for disability or retirement


- After demoting or removing an employee, pertinent documents are kept in accordance 
with AFMAN 37-139, Records Disposition Schedule, and must be available for review by 
the employee or his representative. Included among those documents are:


-- A copy of the notice of proposed action


-- The employee’s reply and/or a summary of the oral reply


-- Notice of the decision and the reasons therefore


-- Documentation supporting the personnel action


aCTion in nSPS CaSeS involvinG PerForManCe


- Actions for performance related problems for NSPS employees may not be taken under 
Chapter 43. Chapter 43 is waived for NSPS employees under 5 C.F.R. § 9901.403.


- As a result of the waiver of Chapter 43, performance actions must be taken using Chapter 
75 procedures


- Performance management under NSPS is governed by the provisions of 5 C.F.R. § 9901.401 
to 5 C.F.R. § 9901.409


- This part of NSPS was never enjoined and must be used by DOD components for NSPS 
employees


- Under this system, performance of employees is monitored and employees are provided 
regular and timely feedback on their performance including one or more interim perfor-
mance reviews during an appraisal cycle under NSPS


- Performance expectations will be communicated to the employee prior to holding the 
employee accountable for them
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- Under NSPS the supervisor has the following options to use if an employee’s performance 
is unacceptable:


-- Remedial training


-- An improvement period


-- A reassignment


-- An oral warning


-- A letter of counseling


-- A written reprimand


-- Adverse action that includes a reduction in the rate of basic pay or pay band and removal


- The supervisor must take into account the circumstances of the situation which includes 
the nature and gravity of the unacceptable performance and its consequences


- Employees will have appeal rights when they receive a suspension over 14 days, reductions 
in pay and pay band or removal


- Supervisors may use a rating of record as a basis for the following:


-- A reassignment


-- A pay determination under applicable pay rules


-- Determining reduction in force retention standing


-- Used to determine the number of shares to the employee prior to pay out


aCTion reQUired when a MediCal CondiTion aFFeCTS PerForManCe


- Supervisors will not always know whether the employee’s health is impaired or whether it 
is causing a performance problem. If the supervisor suspects the employee’s performance is 
affected by drugs or alcohol abuse, or by some other medical condition, follow the provisions 
of AFI 36-810, Substance Abuse Prevention and Control.


- When a medically based performance problem exists or might exist, the supervisor must 
inform the employee his/her performance is suffering, advise the employee to supply medi-
cal documentation of the condition that is or could be affecting work, and explain what 
documents are required and when they should be provided
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-- The employee will be informed as to exactly what documentation is required and the 
amount of time granted to provide it. If not provided on time, the supervisor may 
grant an extension or proceed with the process. Medical documentation is defined in 
5 C.F.R. Part 339, Section 339.102.


-- Any documentation provided will be reviewed by the supervisor and an Air Force or 
other federal medical officer


-- The employee should provide the needed documentation


--- Based on the length of service and position of the employee, the employee will be 
furnished information concerning disability retirement


--- The information will be reviewed by the supervisor and a qualified physician; such 
a review may lead to a medical examination


- The Air Force follows the rules set forth in 5 C.F.R. Part 339 for medical examinations. 
Basically, Air Force directed medical examinations are severely limited and may be ordered 
ONLY WHEN:


-- The employee occupies a position that has physical/medical standards, also known as 
fitness for duty exams


-- The Air Force needs to determine whether employee who claims worker’s compensation 
may be accommodated in another job, or


-- The Air Force needs to determine qualifications of employee for reassignment rights 
because of a RIF (reduction in force)


- The Air Force may always offer a medical exam to supplement medical documentation, but 
acceptance is optional with the employee


- The Air Force always has an obligation to reasonably accommodate a handicapped em-
ployee. Supervisor must coordinate with the appropriate civilian personnel official and SJA 
prior to taking any action.
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REfERENCEs:
5 U.S.C. §§ 4301-4315
5 C.F.R. Part 339
5 C.F.R. § 9901.401 to 5 C.F.R. § 9901.409
AFI 36-704, Discipline and Adverse Actions (22 July 1994)
AFI 36-810, Substance Abuse Prevention and Control (22 July 1994)
AFI 36-1001, Managing the Civilian Performance Program (1 July 1999)
AFI 36-1201, Discrimination Complaints (12 February 2007)
AFI 36-1203, Administrative Grievance System (1 May 1996)
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Civilian eMPloyee diSCiPline


noTe


In 2003, Congress passed the Fiscal Year 2004 National Defense Authorization Act. That law, 
codified at 5 U.S.C. § 9902, authorized DOD to establish a new human resources system, a 
new adverse actions/appeals system, and a new labor relations system. Pursuant to that law, 
DOD published final regulations at 5 C.F.R. § 9902 establishing what is commonly referred 
to as the National Security Personnel System (NSPS).


As a result of delays due to litigation, the adverse actions/appeals system and new labor sys-
tem were never implemented. Further, the 2008 NDAA contained provisions preventing any 
implementation of these two systems.


Consult your civilian personnel office regarding whether particular employees are covered by 
the NSPS human resources system and the extent to which coverage alters the concepts and 
procedures discussed below. Remember, the adverse actions/appeals and labor relations portions 
of NSPS are not and will not be implemented.


inTrodUCTion


Federal law and Air Force instructions enable commanders to take disciplinary action against 
civilian employees for misconduct that affects the workplace or mission accomplishment. Cer-
tain adverse actions create appeal rights for the employee.


- Disciplinary action or adverse action must be taken without regard to marital status, political 
affiliation, race, color, religion, sex, national origin, or age. Adverse action based on physical 
handicap is not taken when the employee can effectively perform assigned duties.


- Disciplinary action or adverse action must be taken only when necessary, and then promptly 
and equitably


-- Disciplinary actions and adverse actions are personal matters and are carried out  
in private


-- An adverse action is an action giving a civilian employee a right to appeal. They 
include: removals, suspensions for more than 14 days, furloughs for 30 days or less, 
and reductions in grade or pay.


--- Adverse actions may or may not be for disciplinary reasons—for example, it is 
possible to take adverse action for unacceptable performance


--- Nonappropriated fund employees do not have the right to appeal, regardless of 
the type of action taken
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-- Disciplinary action not subject to appeal include: admonishments, reprimands, and 
suspensions for 14 days or less


aUThoriTy and reQUireMenTS


- All Air Force commanders (and supervisors) are delegated authority to take disciplinary 
and adverse action when necessary


-- AFI 36-704, Discipline and Adverse Actions, covers all competitive and excepted service 
employees


-- AFI 34-301, Nonappropriated Fund Personnel Management and Administration, covers 
nonappropriated fund employees


- Management may take a disciplinary or adverse action only for such cause as will promote 
the efficiency of the service, unless the action is being taken for unacceptable performance, 
in which case different standards apply


- Management may not take an action that would result in a prohibited personnel practice. 
A prohibited personnel practice is an adverse action taken against an employee for an illegal 
or inappropriate reason, such as reprisal or discrimination.


- Burden of proof: Management must be prepared to support disciplinary and/or adverse 
action by a preponderance of the evidence, i.e., more likely than not, and must be capable 
of proving, before the Merit Systems Protection Board (MSPB) or a federal sector arbitrator, 
the following:


-- The reason for the action taken, i.e., that the alleged misconduct occurred and the 
action was taken in response to that misconduct


-- How the action taken promotes the efficiency of the service


-- A connection between the misconduct and the employee’s job


--- Known as the “nexus” and it must be shown in each case


--- There has to be a connection between what the employee did and the ability of 
the Air Force to do its job. In other words, the Air Force has to show what the 
employee did was harmful or that the action taken to discipline the employee was 
necessary to help the Air Force do its job.


-- The penalty imposed is appropriate to the offense







574      The Military Commander and the Law


ProCedUreS


- Management procedures (unless there is a local collective bargaining agreement that con-
tains other provisions)


-- Gather the facts. Interview the employee if necessary, but remember the employee 
has rights (called Weingarten rights) to have union representation if the employee 
believed disciplinary action could result from questioning from his employer and he/
she requested a union representative.


-- Consult with the civilian personnel officer (CPO) and the staff judge advocate (SJA) 
to consider options and determine what action is appropriate


- Civilian personnel officer will prepare and the Labor Law Field Support Center (LLFSC) 
will review the notice letter of adverse and/or disciplinary action for signature by the 
“proposing official” (normally a first or second level supervisor)


-- The local SJA will work with the Labor Law Field Support Center (LLFSC) during 
this review. NOTE: The LLFSC was established on 2 July 2007. It is composed of a 
group of 40-50 labor lawyers and paralegals headquartered in Arlington, Va., as well as 
other field offices throughout CONUS. Its mission is to assist local SJAs in labor law 
matters and to provide representation in most administrative and all judicial tribunals. 
The base SJA remains the advisor to the commander.


-- The notice letter must be signed by the proposing official and inform the employee 
of the following. Some of the items listed below are considered non-mandatory but 
prudent practice dictates the inclusion of all of these items.


--- Notice of the precise action being proposed, i.e., suspension or removal


--- The reason for the action, which includes the type of misconduct and a brief 
factual description of the misconduct. Keep it simple and straightforward; there 
are additional specific requirements when the proposed action is furlough.


--- A statement of the employee’s right to review the material or evidence relied upon 
to support the reason for action


--- A description of the arrangements the employee can make to review the evidence 
or include a copy of the evidence


--- Date the proposed action is to take place
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--- Notice of the right to respond orally, in writing or both, and to furnish documen-
tary evidence. Include the name and office of the person to whom the response 
should be sent.


--- Amount of official time for preparation of a response


--- Right to representation (union representative, private attorney, or other person)


--- Additional non-mandatory information mentioned in the instruction as might be 
necessary based on the particular situation or that might be necessary pursuant to 
the collective bargaining agreement


- The employee gets a reasonable amount of time, but not less than seven days to answer 
orally and in writing and to furnish affidavits and other documentary evidence in support 
of the answer


- The “deciding official” makes the final decision


-- Usually the supervisor one level up from the proposing official (but may be the  
same person)


-- In most cases, the final decision is made 30 days after the notice is given to the employee


--- Must be in writing (prepared by CPO and reviewed by SJA) and served on the 
employee. It must include, among other things:


---- The specific decision


---- The specific reasons for the decision


---- The date of the decision and the effective date of the action


---- Information concerning the employee’s appeal rights


---- The signature of the deciding official


--- Additional non-mandatory information described in the instruction may also 
be included if the situation dictates or that might be necessary pursuant to the 
collective bargaining agreement


-- The deciding official must consider employee’s response
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-- The deciding official must also document his/her consideration of the Douglas factors 
governing appropriate penalty selection


--- Douglas factors are those factors that management must consider before taking 
disciplinary action. They include, for example, the seriousness of the misconduct, 
the work record of the employee, and other similar considerations. See AFI 36-704.


--- Use the CPO and SJA to assist in preparation


-- A decision letter must be sent to the employee


aPPealS


- If employee is a bargaining unit (union) member, he/she may file a grievance under the 
negotiated grievance procedure of the local collective bargaining agreement


- Regardless of bargaining unit status, an employee may file


-- An equal employment opportunity (EEO) complaint if the employee is alleging 
discrimination


-- An appeal within 30 days with the regional office of the Merit Systems Protection 
Board (MSPB), but the action must involve:


--- A removal


--- Suspension for more than 14 days


--- Reduction in grade or pay


--- Furlough of 30 days or less


- Appeals can result in an administrative, trial-type hearing before:


-- Federal sector arbitrator


-- The MSPB


-- The Equal Employment Opportunity Commission (EEOC)


- If an appeal is filed, Air Force management officials will probably be required to testify
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- Failure to meet the burden of proof described above could result in mitigation and/or 
reversal of the penalty imposed along with the employee receiving back pay, reinstatement, 
and attorneys’ fees


- The LLFSC will provide representation during hearings on these matters. While the LLFSC 
will provide a substantial amount of litigation support, the local SJA will remain the com-
mander’s advisor.


air reServe TeChniCianS (arTS)
- ARTs are “dual status” federal civilian employees and members of the Selected Reserve. 


As a condition of federal civilian employment, ARTs must maintain membership in the 
Selected Reserve. ART positions within the Selected Reserve span a broad spectrum to 
include command billets.


- ARTs who are in the military status performing duty for pay/points are subject to the UCMJ


- ARTs that are in federal civilian employee status are not subject to the UCMJ; however, 
they are subject to all civilian employee disciplinary measures discussed in this section. 
Additionally, an ART in civilian employee status may be subject to military administrative 
actions such as LOC/LOA/LOR, demotion and discharge.


- Military discharge of an ART will lead to the loss of an ART’s civilian employee position


- ART commanders must be in military status when taking certain actions such as preferral/
referral of charges, Article 15 actions, urinalysis testing and command directed investiga-
tions. Consult with your local SJA for guidance regarding actions in which military status 
is required.


REfERENCEs:
5 U.S.C. § 9902 (2008)
AFI 34-301, Nonappropriated Fund Personnel Management and Administration (25 July 1994)
AFI 36-704, Discipline and Adverse Actions (22 July 1994)
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Civilian eMPloyee inTerroGaTion


In 1975, the U.S. Supreme Court, in N.L.R.B. v. Weingarten, established a right for an employee 
to have union representation if the employee believed disciplinary action could result from 
questioning by his employer and if the employee requested the presence of a union representa-
tive. In the federal sector, employees have the right for labor union representation as well. This 
section outlines the employee’s rights during an interrogation. These rights are commonly 
known as Weingarten rights.


- The union’s and the employee’s statutory right to union representation in connection with 
an investigation is applicable when four conditions are present:


-- A meeting is held in which management questions a bargaining unit employee


-- The examination is in connection with an investigation (need not be a Security Forces 
or other formal investigation)


-- The employee reasonably believes that discipline could result from the examination; and


-- The employee requests representation


- Other guidelines concerning this rule:


-- It does NOT apply to an actual counseling session


-- The role of the union representative during the interview is to


--- Clarify the facts and the questions


--- Help the employee express his/her views


--- Suggest other avenues of inquiry


--- Suggest other employees who may have knowledge of the facts


--- Insure the employer does not initiate or impose unjust punishment


--- There may also be a right for the union representative and the employee to confer 
in private, but this depends on the nature of the case


-- Agencies must announce this right on an annual basis at all places where employees 
normally receive employment information
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-- Individuals being investigated may not serve as representatives for other employees 
being investigated until their own investigations are completed


-- An employee may waive his/her Weingarten rights


-- Executive Order 12171 exempts AFOSI, when acting under its independent mandate 
to conduct criminal and security investigations, from the Federal Labor Management 
Relations Statute. In such criminal investigations, AFOSI is not obligated to honor an 
employee’s request for representation.


- Management cannot tell a union representative to remain silent or not to offer advice. Em-
ployer may place reasonable limitations on union representative’s role to prevent adversary 
confrontation, but aggressive, unreasonable management behavior interferes with right to 
union representation. This is an unfair labor practice (ULP).


- Once an employee requests a union representative, management may:


-- Grant the request


-- Suspend the interview


-- Give the employee the choice of having an interview without a union representative 
or having no interview


- Civilian employees also have a legal obligation to account for the performance of their 
duties, and a failure to provide desired information can serve as a basis for removal under 
certain circumstances


-- An employee cannot be discharged simply because he/she invokes his/her Fifth Amend-
ment privilege against self-incrimination; nor can statements coerced by a threat of 
removal be used against the employee in a subsequent prosecution


-- An employee can be removed for not replying if he/she is adequately informed both 
that he/she is subject to discharge for not answering and that his/her replies cannot be 
used against him/her in a criminal case


-- Any desire to offer immunity to an employee must be coordinated with the SJA who 
will consult with (and possibly get approval from) the Department of Justice and/or 
U.S. Attorney


- An employee also has the right to be advised of the consequences of participating or not 
participating in an interview for a third party proceeding (unfair labor practice hearing, 
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arbitration, MSPB hearing, etc.), and failure to do so can be a ULP by management. These 
rights are known as Brookhaven rights, and the employee must be advised of:


-- The purpose of the interview


-- That no reprisal will take place if the employee refuses to participate; and


-- Participation is voluntary


-- The interview cannot be coercive in nature. Questions must not exceed the scope of the 
legitimate purpose of the inquiry and cannot otherwise interfere with the employee’s 
statutory rights.


REfERENCEs:
5 U.S.C. §§ 7114(a)(2)(B); 7116(a)(1)
NLRB v. Weingarten, 420 U.S. 251 (1975)
Uniformed Sanitation Men Ass’n v. Commissioner of Sanitation, 392 U.S. 280 (1968)
IRS and Brookhaven Service Center, 9 FLRA 930 (1982)
Kalkines v. United States, 473 F.2d 1391 (Ct. Cl. 1973)
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eQUal eMPloyMenT oPPorTUniTy (eeo) CoMPlainT ProCeSS


noTe


In 2003, Congress passed the Fiscal Year 2004 National Defense Authorization Act. That law, 
codified at 5 U.S.C. § 9902, authorized DOD to establish a new human resources system, a 
new adverse actions/appeals system, and a new labor relations system. Pursuant to that law, 
DOD published final regulations at 5 C.F.R. § 9901 establishing what is commonly referred to 
as the National Security Personnel System (NSPS). Portions of NSPS remain unimplemented. 
Of importance to the discussion below, NSPS had no effect on the equal employment op-
portunity process.


inForMal CoMPlainT


- Timing: Persons who believe they have been discriminated against on the basis of race, 
color, religion, sex, national origin, age, or disability or who believe they have been subjected 
to sexual harassment or retaliated against for participating in the complaint process must 
initiate contact with a counselor within 45 days of the date of the matter alleged to be 
discriminatory, or in the case of personnel action, within 45 days of the effective date of 
the action


- Tolling: Initial contact beyond 45 days will be permitted if the employee was not notified of 
and was not otherwise aware of the 45-day limit, or did not know and reasonably could not 
have known that the discriminatory matter or personnel action occurred, or was prevented 
by circumstances beyond his control from contacting the counselor within the time limits, 
or for other reasons considered sufficient by the agency or the Equal Employment Oppor-
tunity Commission (EEOC). Normally, the employee can be deemed to be on constructive 
notice of the time limits if management has included the time limit information on the 
EEO posters that are posted around the base.


- Initial Counselor Interview: Counselors must advise individuals in writing of their rights 
and responsibilities. Counselors shall advise aggrieved persons that, where the agency agrees 
to offer alternative dispute resolution (ADR) in the case, they may choose between participa-
tion in the program and the counseling activities. If the matter is not resolved in the ADR 
process within 90 days of the date the complainant contacted the EEO, the complainant 
must be issued a notice of final interview.


- Final Interview: If the matter has not been resolved, either through ADR or the complaint 
process, the counselor shall inform the aggrieved person in writing, of the right to file a 
formal discrimination complaint within 15 days of the notice of final interview


-- Counselors must conduct the final interview with the aggrieved person within 30 days 
of the date the aggrieved person contacted the agency’s EEO office to request counseling 
(unless the aggrieved person chose ADR)
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-- The aggrieved person may agree in writing with the agency to postpone the final 
interview and extend the counseling period for an additional period of no more than 
60 days


-- Where the aggrieved person chooses to participate in an ADR, the pre-complaint 
processing period (informal complaint processing), shall be 90 days


ForMal CoMPlainT


- Written Complaint: Complaint must be submitted in writing within 15 days of final 
interview notice. Complainant may amend the complaint (with like or related claims) at 
any time prior to conclusion of investigation. Complainant may also amend his complaint 
on motion to judge after request for hearing.


- Dismissals of Complaint: Prior to a request for a hearing in a case, the agency can dismiss 
an entire complaint for the following reasons:


-- Failure to state a claim: Generally, an employee states a claim when he articulates that 
he has been harmed by an employment policy or practice due to his protected status 
(i.e., race, religion, disability, etc.). This ability to articulate a claim does not mean the 
employee wins on the merits, it simply allows the employee to continue processing 
his case in the EEO forum.


-- Identical complaint


-- Not against the proper agency


-- Untimely at either formal or informal stage


-- Pending civil action in a United States District Court


-- Raised in negotiated grievance procedure or in an appeal to the Merit Systems Protec-
tion Board (MSPB)


-- Issue is moot, or issue is a proposal to take a personnel action or other preliminary step 
to taking a personnel action


-- Complainant cannot be located


-- Failure to prosecute: Complainant fails to respond to requests for relevant information


-- Complaints about the process. These complaints are generally expressed as accusations 
of not processing the case fast enough or failing to interview all of the requested wit-
nesses etc. The employee can raise concerns about the processing of the complaint with 
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the EEO counselor and can also raise them with an EEOC judge if there is a request 
for a hearing, but a separate complaint about the processing must be dismissed.


-- Abuse of process: Complainant is part of a clear pattern of misuse of the EEO process 
for reasons other than the prevention and elimination of employment discrimination


- Appeal of Dismissal: A complaint dismissed in whole by the agency may be appealed, 
within 30 days of receipt, to the EEOC’s Office of Federal Operations


- Partial Dismissals: When an agency dismisses some but not all of the claims in a complaint, 
it must notify the complainant in writing of the rationale for the decision and shall notify 
the complainant that those claims will not be investigated. This determination is reviewable 
by the administrative judge (AJ) if a hearing is requested on the remainder of the complaint.


- Investigation: The Department of Defense, Civilian Personnel Management Services, 
Investigations and Resolutions Division (IRD), will conduct the investigation. The IRD 
investigator collects the exhibits gathered by the agency representative and the complainant, 
interviews the witnesses, drafts the affidavits for the witnesses to sign, and writes a report.


- Complainant Decides on Course of Action: Within 30 days of receipt of the investigative 
file, complainant must either:


-- Request a final decision from the agency head based on the record, or


-- Request a hearing and decision from an EEOC AJ


eeoC hearinG


- Request for Hearing: Complainants make requests for a hearing directly to the EEOC 
office indicated in the agency’s acknowledgment letter. The Complainant must send a copy 
of the request for a hearing to the agency’s EEO office.


- Discovery: The parties may engage in discovery before the hearing. The AJ may limit the 
quantity and timing of discovery. Evidence may be developed through interrogatories, deposi-
tions, and requests for admissions, stipulations or production of documents. A party may 
object to requests for discovery that are irrelevant, over burdensome, repetitious, or privileged.


- Evidence: The AJ shall receive into evidence information or documents relevant to the 
complaint. Federal Rules of Evidence shall not be applied strictly, but the AJ shall exclude 
irrelevant or repetitious evidence.


- Witnesses: Agencies shall provide for the attendance at a hearing of all federal government 
employees approved as witnesses by the AJ
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- Alternatives to Testimony: Written statements sworn under penalty of perjury are admissible


- Record of Hearing: The hearing shall be recorded and the agency shall arrange and pay 
for verbatim transcripts


PoST hearinG


- Decision: Within 180 days of receipt of the complaint file from the agency, the AJ will 
issue a decision on the complaint, and will order appropriate remedies and relief where 
discrimination is found


- Final Agency Action after Hearing: When an AJ has issued a decision, the agency shall 
take final action on the complaint by issuing a final order within 40 days of receipt of the 
hearing file and the AJ’s decision


- Complainant’s Appeal of Final Agency Action: The complainant may appeal the agency’s 
final action to the EEOC’s Office of Federal Operations. If a complainant is going to appeal, 
she/he must do so within 30 days of receipt of a dismissal, final action or decision.


- Request for Reconsideration: A decision issued by the EEOC/OFO is final unless the full 
Commission reconsiders the case


- Timing of Request for Reconsideration: Any party may request reconsideration within 30 
days of receipt of a decision of the EEOC/OFO


- Grounds for Reconsideration


-- The appellate decision involved a clearly erroneous interpretation of material fact or 
law, or


-- The decision will have a substantial impact on the policies, practices or operations of 
the agency


Civil aCTion


- A complainant may sue for discrimination in federal court


- Prior to filing a civil action under Title VII or the Rehabilitation Act, a complainant must 
first exhaust the administrative process. “Exhaustion” for the purposes of filing a civil action 
may occur at different stages of the process. The regulations provide that civil actions may 
be filed in an appropriate federal court: 


(1) Within 90 days of receipt of the final action where no administrative appeal has been 
filed;
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(2) After 180 days from the date of filing a complaint if an administrative appeal has not 
been filed and final action has not been taken;


(3) Within 90 days of receipt of EEOC’s final decision on an appeal; or


(4) After 180 days from the filing of an appeal with EEOC if there has been no final 
decision by the EEOC.


- Under the Age Discrimination in Employment Act (ADEA), a complainant may proceed 
directly to federal court after giving the EEOC notice of intent to sue. 29 C.F.R. Section 
1614.201. An ADEA complainant who initiates the administrative process in 29 C.F.R. 
Part 1614 may also file a civil action within the time frames noted above. 29 C.F.R. Section 
1614.408.


- Under the Equal Pay Act, a complainant may file a civil action within 2 years (3 years for 
willful violations), regardless of whether he or she has pursued an administrative complaint


- Filing a civil action terminates EEOC processing of an appeal


reMedial aCTionS


- Reinstatement or nondiscriminatory placement: Placement in the position the victim would 
have occupied if the discrimination had not occurred


- Back pay reduced by interim earnings; employee had to have been ready, willing, and able 
to work to be entitled to back pay


- Front Pay: Front pay is an equitable remedy, an element of the “make whole” relief available 
to victims of employment discrimination. “Make whole” relief includes all actions necessary 
to make a victim of discrimination whole for the discrimination suffered, by placing the 
individual as near as possible in the situation he or she would have occupied if the wrong 
had not been committed. The remedy of front pay compensates a victim in situations 
where reinstatement or nondiscriminatory placement would be an available remedy, but is 
denied for reasons peculiar to the individual claim. The compensation of front pay makes 
the victim of discrimination whole generally until such nondiscriminatory placement can 
be accomplished.


- Erasing from the agency’s records any adverse materials relating to the discriminatory 
employment practice


- Full opportunity to participate in the employee benefit denied (e.g., training, preferential 
work assignments, overtime scheduling)
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- Fees and Costs: Attorney’s fees and costs shall apply to allegations of discrimination 
prohibited by Title VII and the Rehabilitation Act. A finding of discrimination raises a 
presumption of entitlement to an award of attorney’s fees.


- Compensatory Damages: Compensatory damages include damages for past pecuniary loss 
(out of pocket loss), future pecuniary loss, and nonpecuniary loss (emotional harm). There 
is a statutory cap of up to $300,000 on future pecuniary damages, and non-pecuniary 
damages. The $300,000 cap does not include past pecuniary damages, back pay, front pay, 
attorney fees, or lost benefits. Punitive damages are not available.


- Injunctive Relief


MiSCellaneoUS


- The primary source for legal advice for informal complaints is the installation legal office


- The LLFSC is the primary source of legal advice for formal complaints and civil actions 
arising from EEO claims. LLFSC personnel will coordinate on dismissals or acceptance 
of formal complaints, will represent the agency through the IRD investigation and any 
administrative hearing before the EEOC and will defend the Air Force with the U.S. 
Attorney in Federal Court.


- NOTE: The LLFSC was established in July 2007 to provide labor and employment law 
advice and litigation support to installation legal offices. The LLFSC has a main office in 
Washington, D.C. and seven field offices in the United States. The Air Logistics Centers 
and certain other locations are excluded from LLFSC coverage. Regardless, the installation 
SJA remains the legal counselor to the commander.


- Official Time: Reasonable time to prepare complaints and attend hearings, ADR or meet-
ings regarding the complaint should be allowed. Official time is normally considered in 
hours, not days or weeks. Witnesses for EEO complaints do not get official time to prepare, 
but do get it when their presence is authorized or required by Commission or agency officials 
in connection with a complaint.


The noTiFiCaTion and Federal eMPloyee anTidiSCriMinaTion and reTaliaTion aCT oF 2002 
(CoMMonly Known aS The “no Fear aCT”)
- The No FEAR Act was enacted on 15 May 2002, and became effective 1 October 2003


- The purpose of the act is to improve agency accountability for anti-discrimination and 
whistleblower laws by requiring federal agencies to reimburse the Treasury’s Judgment 
Fund for settlements and judgments paid to employees as the result of such complaints, 
and by establishing extensive agency reporting requirements. Previously most settlements 
and judgments in favor of federal employees who sued agencies in discrimination and 
whistleblower cases were paid from a government-wide “judgment” fund.
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- Agencies must provide to their employees written notification of discrimination and whistle-
blower protection laws


- Federal agencies and the EEOC must disclose and post statistical complaint data


REfERENCEs:
Notification and Federal Employee Antidiscrimination and Retaliation Act of 2002, Pub. L. 


No. 107-174, 116 Stat. 566 (2002)
29 C.F.R. § 1614
AFI 36-1201, Equal Employment Opportunity Complaints (12 February 2007)
EEO Management Directive 110 (1999)
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whiSTleblower ProTeCTion aCT


In 1989 Congress amended the Civil Service Reform Act of 1978 with the Whistleblower 
Protection Act (WPA) of 1989. The Act substantially strengthened the protection for whistle-
blowers in the federal government.


- The Act made the Office of Special Counsel (OSC) independent of the Merit Sys-
tems Protection Board (MSPB) and specifically charged the OSC with protecting the 
employee-whistleblower


- If the OSC fails or refuses to act on the complaint, the individual has an independent right to 
bring the case him/herself before the MSPB as an Independent Right of Action (IRA) appeal


- A prevailing whistleblower has a right to obtain attorneys fees and costs associated  
with litigation


individUal aCTionS, ProTeCTionS, and bUrden oF ProoF


- Employees (including former employees and applicants) who believe they have suffered 
reprisal (a negative or prohibited personnel action in some form) for disclosing matters of 
gross mismanagement, gross waste of funds, abuse of authority, a substantial and specific 
danger to public safety, or a violation of law, rule or regulation, must first seek the assistance 
of OSC before bringing an individual action


-- If OSC notifies the employee that its investigation is over and that the OSC will not 
act, the employee has 60 days to file an appeal alleging reprisal with MSPB


-- If requested by the OSC, the MSPB will grant a 45-day postponement (“stay”) of a 
personnel action (such as a removal) taken against a whistleblower


-- If the employee receives no notice from OSC within 120 days of filing a complaint, 
the employee then may file an appeal with the MSPB


- The following employees are protected by the WPA:


-- Persons who make protected disclosures


-- Persons who suffer a retaliatory personnel action because they are believed to have 
made protected disclosures, even if they have not actually done so


-- Persons who suffer a retaliatory personnel action because of their relationship to some-
one who has made protected disclosures
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- To establish a basic (prima facie) case of whistleblowing, the employee (or OSC acting for 
the employee) must prove by a preponderance of the evidence only that the whistleblowing 
was a contributing factor in the personnel action taken or threatened against that employee


-- Preponderance of the evidence means “more likely than not”


--- If a prima facie case is established, then the agency must prove by clear and convinc-
ing evidence that it would have taken the same personnel action regardless of the 
whistleblowing


--- Clear and convincing is defined as that measure or degree of proof that will produce 
in the mind of the fact-finder a firm belief or conviction as to the truth of the 
allegation. This standard falls somewhere between preponderance of the evidence 
and the beyond a reasonable doubt standard.


- Mere harassment and threats, even without any formally proposed personnel action, can 
constitute a prohibited personnel action under 5 U.S.C. § 2302(b)(9), triggering the protec-
tion of the Act


oUTCoMeS


- An individual who has committed a prohibited personnel practice by taking a reprisal action 
against a whistleblower may be disciplined


-- OSC files written complaint with MSPB and acts as a prosecutor


-- The employee is entitled to a hearing before the MSPB


-- MSPB may impose the following sanctions on the individual that took the prohibited 
personnel action:


--- Removal


--- Reduction in grade


--- Debarment from federal service for up to 5 years


--- Suspension


--- Reprimand


--- Civil penalty not to exceed $1,000
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-- An employee may appeal an adverse decision to U.S. Court of Appeals for the  
Federal Circuit


- The whistleblowers who win their cases may have the retaliatory personnel action, for 
example the suspension, demotion, or removal, completely overturned


- OSC may recommend to the head of the employee’s agency that disciplinary action be 
taken against a member of the Armed Forces


REfERENCEs:
5 U.S.C. §§ 1201, et seq.
5 U.S.C. § 2302
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FaMily and MediCal leave aCT


The Family and Medical Leave Act of 1993 (FMLA) is intended to balance the demands of 
the workplace and the needs of families, and to promote the stability and economic security 
of families, thereby promoting the national interest in preserving family integrity. The FMLA 
seeks to accomplish these goals by allowing employees to take reasonable amounts of unpaid 
leave for various medical and personal reasons.


- Federal employees are covered by the FMLA. It does not apply to active duty military 
personnel or to intermittent or temporary employees.


leave enTiTleMenT Under The aCT


- Entitlements under the Act may not be diminished by any collective bargaining agreement 
or any other employee benefit plan. Conversely, an agency must comply with any employ-
ment policy or collective bargaining agreement that provides for a greater family or medical 
leave entitlement than under the FMLA.


- Each employee may use up to 12 work weeks of unpaid leave during any 12-month period 
for specified reasons


-- May be taken in conjunction with, or substituted with, other available paid time off 
(annual leave, sick leave, advanced leave, or other leave without pay)


-- May be taken as a block or intermittently (under certain conditions)


-- Less detailed documentation required than for sick leave


- Procedures for determining the type of leave to be used are complicated, making consulta-
tion with the SJA crucial


- FMLA entitlement may be used for the following purposes:


-- The birth and care of a child of the employee


-- The placement of a child with the employee for adoption or foster care


-- The care of a spouse, child, or parent who has a serious health condition


-- A serious health condition of the employee that makes the employee unable to perform 
the essential functions of his/her position
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noTiCe oF inTenT To USe leave Under The FMla
- The employee must provide notice to supervisor not less than 30 days prior to when the 


need for leave is foreseeable. If circumstances preclude providing the 30-day notice, it is 
the employee’s responsibility to give the agency as much notice as possible.


- Notice may be provided in person, in writing, by telephone, by any electronic means, or in 
emergencies, through a third party such as a spouse or other responsible person


MediCal CerTiFiCaTion


- Supporting documentation must include a statement that the employee is “needed to care 
for” the individual and that the patient requires assistance for care, safety, or transporta-
tion needs and the employee’s presence would be beneficial or desirable for the care of 
the individual


- In the case of leave for his/her own serious health condition, the Air Force can require 
medical certification from the employee’s health care provider, which must include, among 
other things, a statement that the employee has a serious health condition that makes it 
impossible to perform the essential functions of the position. The Air Force can also require 
periodic reports as to the employee’s status and intent to return to work.


- If the agency doubts the certification, it may require a second medical certification; however, 
it must select and pay for the services of the health care provider. If the second opinion 
differs, the agency and employee must jointly agree on a third provider who will provide 
a final and binding opinion.


- If the employee is unable to provide the certification prior to commencing the leave, then 
the agency must grant leave on a provisional basis. If ultimately the employee is unable to 
provide the required certification, then the leave granted should be charged to the employee’s 
paid leave account.


reTUrn To worK


- An employee, absent from work under the FMLA, is entitled to be returned to the same 
position or to an equivalent position with equivalent benefits, pay, status, and other terms 
and conditions of employment


- If the employee has not fully recovered at the time they return to work, additional leave 
may be taken, to include annual or sick leave, leave under the Family Friendly Leave Act, 
donated leave, or additional leave without pay
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REfERENCEs:
5 U.S.C. §§ 6381-87
5 C.F.R. § 630.401
5 C.F.R. §§ 630.1201-11
AFI 36-815, Absence and Leave (5 September 2002), Incorporating Through Change 4 (21 


December 2006)
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UneMPloyMenT CoMPenSaTion


inTrodUCTion


Since 1955, federal employees have been eligible for state unemployment benefits. This section 
outlines the authority for the program and the procedures that should be followed.


- Benefits are paid by the states, applying applicable state unemployment compensation 
law, BUT


-- Department of Labor (DOL) reimburses the states on a quarterly basis


-- Federal agencies reimburse the DOL for payments to state agencies


-- Air Force pays approximately $5 million annually in unemployment compensation


The ConCern


- If an employee is successfully removed because of either misconduct or unsatisfactory 
performance, the Air Force may still be required to pay unemployment compensation


- Eligibility


-- Monetary Eligibility: To qualify for unemployment benefits, an employee must have 
earned a certain amount during a certain period of time


-- Separation: The employee must have been separated through no fault of his own


-- Availability: Applicant must be able and available to accept work, and must be actively 
seeking work


- It takes a team effort of the SJA, CPO, and Accounting and Finance to defeat meritless 
unemployment compensation claims


- Unemployment compensation matters should be considered an important part of all person-
nel actions resulting in termination


ProCedUreS


- Vary from state to state, but generally the procedure is as follows:


--- A form (SF-8, Notice to Federal Employees About Unemployment Insurance) is given 
to employee by the civilian personnel office upon separation


-- Claim filed by former federal employee with appropriate state agency
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--- The former employee may file a claim anywhere, if he chooses, but benefits are 
paid by the state of the employee’s last duty assignment


--- If the employee was overseas, he must return to the United States to file, and his 
state of residence will pay any appropriate benefits


-- State agency sends Form ES-931, Request for Wages and Separation Information, to the 
federal agency requesting “federal findings,” i.e., the facts reported by a federal agency 
pertaining to an individual as to:


--- Whether the individual performed federal civilian service for the agency


--- The period of such service


--- The individual’s wages


--- The reasons for termination


-- Air Force has four workdays after receipt to:


--- Return the forms correctly completed or notice that the time limit cannot be met 
and an estimated completion date


--- Retrieve retired records


-- If federal findings are not received within 12 days, the state agency may make an 
entitlement determination without the findings (subject to redetermination if sub-
sequently received)


--- Federal findings are NOT binding on the state agency. The forms should be com-
pleted in a manner that maximizes the likelihood that the Air Force’s views will be 
adopted with respect to eligibility, ineligibility, and disqualification.


--- Delays in this regard could hurt the Air Force’s ability to appeal the state’s 
determination


-- State agency makes initial determination


--- Either party may appeal and request a hearing


--- At the hearing, the Air Force may have to relitigate the basis for the termination, 
even if the Air Force’s position has already been upheld by the Merit Systems 
Protection Board or by an arbitrator
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--- Witnesses Are Necessary. In other words, a commander who removed the em-
ployee may have to testify as to her reasons for that action


--- If a party fails to appear for the hearing, the other party MAY win by default, 
although some states require the employer to put on its case proving misconduct 
even when the claimant fails to appear


-- Examiner issues a written decision


-- An administrative appeal can be made from examiner’s decision


-- Judicial review held in state court


- Time limits in state unemployment compensation cases are usually very short and strictly 
enforced


REfERENCEs:
5 U.S.C. § 8501 et seq.
20 C.F.R. Part 604, 609
DODI 1400.25, DOD Civilian Personnel Management System (Unemployment Compensation, 


Chapter 850) (6 April 2009)
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baSe CloSUre Civilian PerSonnel iSSUeS


Base closures have considerable potential for civilian personnel controversy and litigation.


Union noTiFiCaTion


- Federal employee unions must be notified at losing sites and given an opportunity to 
negotiate with the Air Force over the impact of the closure decision and the manner of 
implementing the closure decision called Impact and Implementation (I & I) bargaining


-- The decision to close a base is not negotiable, but it may be necessary to bargain 
concerning the impact and implementation of the decision


-- I & I bargaining obligation with unions can take considerable time and effort and must 
be fulfilled before closure can be implemented


--- Unions must be given enough time to seek information, prepare proposals, and 
initiate bargaining


--- Bargaining can be protracted, negotiability questions can arise, impasses can be 
resolved by outside help (all very slow)


--- Completing closure before bargaining is finished may result in unfair labor practice 
(ULP) litigation based on unilateral change and bargaining in bad faith


--- Injunctive relief against Air Force is possible


--- Administrative litigation can result in status quo ante remedy (i.e., returning the 
circumstances to the way they were before the action by the Air Force) requiring 
Air Force to go back to square one


--- While Air Force should ultimately prevail on right to close and when to close, the 
best course of action is to avoid litigation by early notification to affected unions


- Additionally, federal employee unions at gaining sites may also have to be notified if there is 
more than a de minimis impact on employees at gaining location from moving employees to 
that location, and given opportunity to bargain over I & I of moving employees. Notifica-
tion to unions at gaining locations is subject to the same concerns, although impact on the 
closure process not as severe.


- In addition to Freedom of Information Act (FOIA), unions have a statutory right to infor-
mation necessary to accomplish representational responsibilities
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-- Processing of such requests is separate and distinct from FOIA channels, base Civilian 
Personnel Office (CPO) is OPR (in the absence of CPO, check with the SJA’s office)


-- With few exceptions, if information is normally maintained by agency and is reasonably 
available, it must be released upon request


Civilian eMPloyee noTiFiCaTion


- Civilian employees must be formally notified of transfer of organization, have their options 
explained, and given a reasonable amount of time to respond as to whether they want to 
transfer with the function


-- Most movements will be “transfer of function,” where entire organization and staff 
moved to different part of country


-- However, not all affected personnel may be needed for same or comparable job at gain-
ing location, so reduction-in-force (RIF) would occur to eliminate personnel overage


-- In either case, considerable time is needed to ascertain what affected personnel will do, 
prepare necessary follow-on paperwork, such as PCS orders, RIF/separation notices


Civilian eMPloyee riGhTS


- Civilian employees involuntarily terminated or reduced in grade as result of transfer have 
right to litigate action before various administrative agencies, usually with right of judicial 
review of decision. Civilian employees “released from competitive level” (RIF term of art 
meaning essentially reduction in force or removal) or removed for failing to transfer with 
function have numerous appeal avenues available.


-- Air Force Equal Employment Opportunity channels (AFI 36-1201, Discrimination 
Complaints) if alleging violation of Title VII of 1964 Civil Rights Act


-- Negotiated grievance procedure for employees covered by collective bargaining agree-
ment (both appropriated and nonappropriated fund employees)


-- Merit Systems Protection Board


-- Federal Labor Relations Authority if alleging violation of Federal Service Labor Man-
agement Relations Statute


-- Special agency procedures (AFMAN 34-310, Nonappropriated Fund Personnel Manage-
ment and Administration Procedures) for nonappropriated fund employees


-- Reinstatement and other equitable or “make whole” relief available to employees 
through any of above
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-- Procedures vary in speed, cost to agency, and available judicial review by one or 
both sides


- Civilian employees who have been PCS’d have right to file claim for some costs of selling 
home at old location/buying home at new location


-- Entitlement and procedures are covered in Joint Travel Regulations


-- Reimbursement cap limits amount paid and may affect ability of employees in high 
cost areas (parts of California) to recover costs otherwise allowable


- Relocated civilian employees are entitled to file claim against Air Force for damage to 
household goods shipped pursuant to PCS orders


-- Entitlement and procedures are covered in AFI 51-502, Personnel and Government 
Recovery Claims


-- Claims subject to dollar limitations and depreciation, resulting in possible unreim-
bursed losses


REfERENCEs:
AFI 36-701, Labor Management Relations (27 July 1994)
AFI 36-1201, Discrimination Complaints (12 February 2007)
AFI 51-502, Personnel and Government Recovery Claims (1 March 1997), Incorporating Change 


1 (31 July 2008), Interim Change 2 (10 November 2008)
AFMAN 34-310, Nonappropriated Fund Personnel Management and Administration Procedures 


(1 December 1995)







600      The Military Commander and the Law







601


Environmental Laws: Overview........................................................................................................602


Environmental Tort Claims .................................................................................................................604


Sovereign Immunity and Environmental Fees ...........................................................................605


Procedures


Controls on Air Force Decision-Making: NEPA ....................................................................607


Environment, Safety and Occupational Health Compliance Assessment and 


Management Program (ESOHCAMP) .............................................................................610


Responding to an Enforcement Action (EA) ........................................................................614


Liability under Environmental Laws .......................................................................................617


Media Relations and Environmental Incidents ...................................................................621


Laws and Regulations


Cleanup of Contamination from Past Activities .................................................................623


Natural and Cultural Resource Preservation Laws .............................................................629


Noise and Land Use ......................................................................................................................635


Clean Air Act ....................................................................................................................................637


Clean Water Act/Safe Drinking Water Act .............................................................................641


Water Rights ....................................................................................................................................645


Solid and Hazardous Wastes......................................................................................................647


Control of Toxic Substances .......................................................................................................651


Environmental Law Overseas ....................................................................................................654


16
ChaPTer SixTeen: environMenTal law







602      The Military Commander and the Law


environMenTal lawS: overview


Federal STaTUTeS


- Federal statutes now cover virtually all major environmental issues


-- Although most statutes provide a method for exemption, this usually requires personal 
action by the President or the Secretary of Defense and, as a result, exceptions are rare


-- Most major federal environmental statutes also waive the federal government’s im-
munity from state and local pollution control regulations, including permit and other 
procedural requirements as well as substantive pollution control standards


-- Most subject the Air Force to state and local enforcement. Federal facilities are explicitly 
subject to fines and penalties for violations of requirements related to hazardous waste, 
underground storage tanks, drinking water, lead-based paint and others.


-- Most statutes subject Air Force personnel to criminal liability for violations of envi-
ronmental laws and regulations


- Federal environmental statutes usually establish a joint federal-state system of pollution 
control. In addition, state authority allows delegation to local regulatory agencies.


-- The typical role of the federal government is to establish the basic pollution control 
standards and to ensure that the states achieve those standards


-- Most states have delegated authority to establish standards for particular sources of 
pollution, integrate the individual controls into an overall plan that will achieve the 
federal standards, and enforce the controls on a day-to-day basis


enForCeMenT aUThoriTy


- Three levels of enforcement authority typically apply:


-- The U.S. Environmental Protection Agency retains authority to enforce when it has 
not delegated that authority to the relevant state or when it learns of violations that 
are not being prosecuted by a delegated state


-- State or local enforcement agencies have primary responsibility for taking administra-
tive or judicial actions for most violations


-- When federal and state or local enforcement authorities have failed to abate viola-
tions, most environmental statutes allow private citizens to initiate civil enforcement 
proceedings in a federal district court
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aSSiSTanCe


- Assistance in deciphering environmental laws falls to members of your environmental team


-- Legal, bioenvironmental engineer, medical, civil engineering, safety and others


-- Required meetings of the installation Environment, Safety and Occupational Health 
Council (ESOHC), which is normally chaired by the vice commander, will assist lead-
ership in addressing environmental issues and instilling stewardship values base wide


REfERENCEs:
AFI 32-7040,  Air Quality Compliance (27 August 2007), Incorporating Change 1 (8 June 2011)
AFI 32-7041, Water Quality Compliance (10 December 2003) (28 January 2010)
AFI 32-7042, Waste Management (15 April 2009), Incorporating Change 1 (31 March 2010)
AFI 32-7044, Storage Tank Compliance (13 November 2003)
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environMenTal TorT ClaiMS


- Environmental Tort Claims: Are claims for personal injury, death, or property damage 
under the Federal Tort claims Act, filed using the Standard Form 95, based on an allegation 
that the Air Force has damaged property or human health as a result of base activities. The 
classic example is on-base use of hazardous but useful chemicals that either, as a result of a 
spill or cumulative use, accumulates in the soil or groundwater and migrate off-base. Claims 
for asbestos and toxic mold exposure are also treated as environmental claims.


-- These claims are distinct from other statutory liability cases under federal environmental 
statutes such as Comprehensive Environmental Response, Compensation, and Liability 
Act (CERCLA) and Resource Conservation and Recovery Act (RCRA), although they 
may arise from the same set of operative facts


-- Unlike previously noted environmental laws such as CERCLA and RCRA, suits filed 
under the FTCA for environmental tort claims do not provide for personal liability 
against the installation commander


--- Depending on the amount of the claim, these claims are paid by the Installation 
or MAJCOM out of O&M funds or out of the Department of the Treasury’s 
Judgment Fund


- The liability of the United States for environmental torts is determined in accordance with 
the law of the state where the alleged acts(s) or omission(s) occurred


-- Generally, when dealing with an environmental tort claim, the FTCA applies in CO-
NUS, and the MCA applies worldwide


- In accordance with AFI 51-501, bases receiving environmental tort claims will be responsible 
for investigating and processing those claims which arise in their assigned geographic areas


REfERENCEs:
10 U.S.C. § 2733, 1346(b)
28 U.S.C. §§ 2671-2680, 1346(b)
28 C.F.R. Part 14
32 C.F.R. 842.40-842.54
AFI 51-501, Tort Claims (15 December 2005)
Garcia v. United States Air Force, 533 F.3d 1170 (10th Cir. 2008)
OSI v. United States, 285 F.3d 947 (11th Cir, 2002)
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SovereiGn iMMUniTy and environMenTal FeeS


- The Federal government, as a sovereign, is not subject to state, interstate, or local laws, 
and is not subject to lawsuit—unless Congress has expressly waived sovereign immunity. 
Waivers are strictly construed in favor of the United States, and entities (state, interstate, 
and local) cannot regulate Federal entities absent a clear, unequivocal waiver. For example, 
the following are not waivers: executive orders, failure to object to a state requirement, 
compliance agreements, and a base commander’s actions.


- While there is a waiver of sovereign immunity in most of the major federal statutes (for 
example, CAA, RCRA-waste management, RCRA-USTs, CWA, and SDWA) to allow the 
Air Force to pay reasonable environmental fees (also referred to as “service charges”), there 
is no waiver for the federal government to pay state and local taxes


-- Fees: Are charges for services provided by state or local governments in administering 
their environmental programs (e.g., fees for environmental permits, underground 
storage tank registration, and hazardous waste generation)


-- Taxes: Are revenues collected to provide for the general support of the entire com-
munity. Only two environmental statutes waive immunity from taxation 42 U.S.C. § 
2021d(b)(1)(B), allows for taxes on low-level radioactive waste owned or generated by 
the Federal government that is disposed of at a regional disposal facility or a non-Federal 
disposal facility within a State that is not a member of a regional compact. 33 U.S.C. 
§ 1323 (c)(1)(B) permits state or local authorities to assess reasonable service charges, 
including taxes, for payment or reimbursement of cost associated with stormwater 
management programs.


-- Any person who uses appropriated funds for a purpose not authorized by Congress 
violates the Anti-Deficiency Act (ADA), 31 U.S.C. § 1341 (“Limitations on expending 
and obligating amounts”) and may be subject to appropriate adverse action


- The legal test that DOD should use to evaluate whether a fee is payable or an illegal tax is 
under review. Since the mid-1990’s, the widely accepted test within DOD has been based 
on the Supreme Court’s decision in Massachusetts v. U.S., 435 U.S. 444 (1978). In this 
case, the Supreme Court articulated a test in the situation where the Federal government 
assessed a federal aircraft registration tax against a state. Over time, the three-prong fee/
tax test applied in the Massachusetts case was modified and applied to the situation where 
a state assessed a fee against the Federal government in order to determine whether the fee 
was, in fact, an illegal tax.


-- This fee/tax test, the elements of which essentially are incorporated into the DOD in-
struction governing environmental compliance (that is, DODI 4715.6, Environmental 
Compliance (24 April 1996)), provides that a fee is not a tax if the charges: (1) do not 
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discriminate against Federal functions; (2) are based on a fair approximation of use of 
the system; and (3) are structured to produce revenues that will not exceed the total 
cost to the state of the benefits to be supplied


-- However, whether DOD should continue to apply the Massachusetts test as the sole fee/
tax test is questionable. The Comptroller General and some federal Courts of Appeal 
specifically reject the Massachusetts test in the context of federal immunity from state 
taxation because immunity of the Federal government from state taxation is grounded 
in the Supremacy Clause [art. VI, cl. 2] while the States’ immunity from federal taxes 
was judicially implied from the States’ role in the constitutional scheme.


-- Any legal analysis of an environmental fee assessed by a state or local entity should 
consider the analysis used by the Comptroller General in opinion B-306,666 (Comp.
Gen. June 5, 2006). Of course, relevant decisions within a specific circuit must also 
be considered.


- Other issues may arise when an environmental fee is not paid by the specified deadline, 
such as the assessment of interest or imposition of penalties for late payment. There is no 
waiver to allow the payment of such interest. A legal analysis would be required to determine 
whether a particular penalty must be paid, to include identifying a specific rule that was 
violated as well as an applicable waiver of sovereign immunity for penalties.


- Base personnel should coordinate all questions regarding payment of environmental 
fees with the base SJA. A legal review of all new fees and fee increases should be accom-
plished prior to the installation sending payment. If an assessment appears to be a tax and 
its legality questionable, payment is not authorized and should be deferred. The base legal 
office will coordinate, as appropriate, with the ELFSC and regional environmental counsel. 
When the fee also applies to the other military services, the Air Force regional environmental 
counsel will coordinate with regional counsel for the other military services to help obtain 
a consistent position within DOD.


REfERENCEs:
Matter of Forest Service-Surface Water Management Fees, B-306666 (5 June 2006)
DODI 4715.6, Environmental Compliance (24 April 1996)
DOD 7000.14-R, Financial Management Regulation (Volume 10, Chapter 6, section 0605) 


(September 2009)
AFI 51-301, Civil Litigation (1 July 2002)
Memorandum, SAF/MIQ, Environmental Fee/Tax Policy Action (17 November 1989) (under 


revision)
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ConTrolS on air ForCe deCiSion-MaKinG: nePa


The National Environmental Policy Act (NEPA) requires federal agencies to evaluate environ-
mental impacts as part of their overall planning and decision-making process. It also requires that 
the public be informed of, and involved in, the decision-making process. Executive Order 12114 
applies a similar process to proposed actions outside of the United States and its territories. This 
section is limited to NEPA procedural requirements within U.S. jurisdiction.


ProCeSS


- Within the Air Force, NEPA’s mandates are carried out throughout the Environmental 
Impact Analysis Process (EIAP). The Air Force EIAP can be found at 32 C.F.R. 989. EIAP 
requires the following, before any final decision on a proposed action is made:


-- Consideration and documentation of the environmental effects of proposed action on 
AF IMT 813; AND


-- Determination that a categorical exclusion (CATEX) applies (See 32 CFR 989, Envi-
ronmental Impact Analysis Process (EIAP), Appendix B for list of CATEXs);


---  Preparation of an Environmental Assessment (EA) and a Finding of No Significant 
Impact (FONSI); or 


---  Preparation of an Environmental Impact Statement (EIS) and Record of Deci-
sion (ROD)


- Failure to follow the process can result in the action being delayed through litigation chal-
lenging the adequacy of the NEPA documentation


- The presence of classified information does not exempt the Air Force from its NEPA 
responsibilities, but it may modify the public’s right to participate in the NEPA process. 
Unclassified portions of the required analysis would still be shared with the public.


- Actions that would involve construction in wetlands, or that would take place in floodplains, 
need to be submitted to the MAJCOM for approval


- Pending completion of EIAP, generally the Air Force may not irretrievably commit money 
or resource for any proposed action


-- The Environment, Safety, and Occupational Health Council (ESOHC), which re-
placed the Environmental Protection Committee (EPC), implements this process at 
base level
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--- The wing commander is the ESOHC chairperson, but this duty may be delegated 
to the vice wing commander. The chairperson selects the executive secretary, who 
generally is the base civil engineer.


--- Other functions normally represented are environmental planning, natural and 
cultural resources, biomedical engineering, logistics, operations, plans, judge ad-
vocate, public affairs, comptroller, personnel, non-appropriated fund activities, 
weather, safety and tenants


--- Representatives of the major hazardous waste generators as well as the Defense 
Reutilization and Marketing Office (DRMO) should also be included


environMenTal iMPaCT STaTeMenT (eiS)
- Under NEPA, the Air Force must prepare an EIS for a “major federal action significantly 


affecting the quality of the human environment”


-- Requirement of a “major” action refers to the impact on the environment, not to the 
size of the project; thus, even a small project can qualify as “major”


-- The Air Force must also prepare an EIS for a private action essentially under Air Force 
“control” (e.g., actions that require Air Force permission)


-- Consider whether environmental effects are significant based on context and intensity


-- For proposed actions where impacts are uncertain, the Air Force prepares an EA which 
either results in a Finding of No Significant Impact (FONSI), or leads to an EIS


-- A reviewing court’s focus will be whether the Air Force has taken a “hard look” and 
made a good faith assessment of potential impacts


-- The term “human environment” includes the natural and physical environment, as 
well as the relationship of people with that environment


--- As mentioned in the Clean Air Act section, in nonattainment” and “maintenance” 
areas, Federal entities are prohibited from supporting or taking any action that 
does not conform to a State Implementation Plan (SIP). This requirement is called 
“general conformity.” The requirement means that before undertaking any action 
that impacts air quality (e.g., construction activity, weapon system bed-down, mis-
sion realignment, training exercise, etc.,) in “nonattainment areas” or “maintenance 
areas,” an analysis must be conducted to demonstrate that the proposed action will 
not hinder attainment or maintenance of air quality standards. 
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-- Executive Order 12898 on Environmental Justice requires federal agencies to consider 
the effects of proposed projects upon minority and low-income populations


-- The heart of NEPA is the identification and analysis of alternatives. Furthermore, a 
range of reasonable alternatives that would satisfy the purpose and need of the proposed 
action must be analyzed, including a No Action alternative.


environMenT, SaFeTy, and oCCUPaTional healTh CoUnCil (eSohC) 
- The ESOHC reviews and makes recommendations on appropriate NEPA documentation


-- The base civil engineer, with the assistance of the ESOHC, is responsible for managing 
the EIAP


nePa iS a ProCedUral law


- The Air Force must ensure that environmental concerns are given “appropriate consider-
ation,” but NEPA does not require the Air Force to rank environmental concerns above 
mission goals. Most of the subject areas considered as part of the NEPA analysis have 
separate substantive requirements of their own.


- The Air Force must also ensure that all reasonable measures are taken to mitigate adverse 
environmental impacts associated with an action that the Air Force has chosen to imple-
ment. An EIS or EA/FONSI should clearly identify mitigation measures, and the ROD 
must state whether all practical means to avoid or minimize environmental harm from the 
alternative selected have been adopted or, if not, why they were not. In addition, Air Force 
regulations require a mitigation plan to be prepared by the action proponent and submitted 
to HQ USAF/A7CI for each FONSI or ROD that contains mitigation measures.


REfERENCEs:
40 C.F.R. Parts 1500-1508, Council on Environmental Quality Regulations
32 C.F.R. Part 989, Environmental Impact Analysis Process (EIAP) (72 Fed Reg 37105, Final Rule; 


technical corrections, (July 9, 2007) contains the most recent changes to the regulations)
AFI 32-7061, The Environmental Impact Analysis Process (12 March 2003), Certified Current 


(2 April 2010)
AFI 90-801, Environment, Safety, and Occupational Health Councils (25 March 2005), Certified 


Current (29 December 2009)
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environMenT, SaFeTy and oCCUPaTional healTh CoMPlianCe 
aSSeSSMenT and ManaGeMenT ProGraM (eSohCaMP)


overview


- The Air Force developed the Environment, Safety and Occupational Health Compliance 
Assessment and Management Program (ESOHCAMP) to assess management compliance 
with federal, state and local laws or regulations and conformance with DOD, Air Force, 
or installation instructions.


- The Program is designed to help installation commanders assess performance of their 
ESOH programs and to identify and track solutions to ESOH compliance and confor-
mance deficiencies


-- Program includes a combination of internal assessments conducted by the installation 
and external assessments conducted by the installation’s MAJCOM


-- Findings at installation and MAJCOM level generate analysis of root causes and prepa-
ration of corrective action plans


- ESOHCAMPs will be scheduled in the future to coincide with IG inspections


obJeCTiveS


- The ESOHCAMP has three primary objectives:


-- Verify that ESOH management is performed in a manner that protects compliance 
with all applicable laws, regulations, and internal policies


-- Ensure that ESOH performance is effective to sustain and enhance mission capability


-- Evaluate conformance with management system standards the Air Force has adopted 
for various ESOH areas


aPPliCaTion


- Applies to Air Force personnel at all active and reserve Air Force components worldwide and 
at all government-owned, contractor-operated (GOCO) facilities. Also applies to Air Force 
personnel working in contractor-owned facilities. Also applies to Air National Guard units.


- The assessment process is designed to ensure compliance with federal, state and local ESOH 
laws and regulations, DOD and Air Force personnel stationed overseas (outside the United 
States and U.S. territories), “DOD requirements” include applicable requirements of inter-
national agreements and country specific FGS exist, DOD requirements include applicable 
requirements of international agreements and the Overseas Environmental Baseline Guid-
ance Document (OEBGD)
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- In addition, assessment process is intended to ascertain status of ESOH program perfor-
mance by evaluating conformance to specific management system standards


- Assessments evaluate compliance with requirements in areas such as air emissions, hazard-
ous materials, hazardous waste, solid waste, water quality, toxic substances, storage tank 
management, petroleum products and lubricants, natural resources, cultural resources, 
safety and occupational health


ProGraM STrUCTUre


- Assessment program is 3-tiered


-- Tier 1 assessments are shop-level inspections


-- Tier 2 and 3 assessments are base-wide evaluations


- Tier 1 Assessments: Focus on compliance, occur at least quarterly, and are performed by 
shop personnel or ESOH functionals


- Tier 2 Assessments: Focus on compliance, occur annually (except in year Tier 3 assessment 
occurs); and are performed by installation personnel


- Tier 3 Assessments: Focus on adequacy and performance of ESOH management (confor-
mance), but include tailored or scoped evaluations of regulatory compliance. They occur 
at least every three years and are performed by the MAJCOM.


-- Tier 3 is not required at all installations, but is mandatory at major installations


- Management Action Plans (MAPs) are developed for Tier 2 and Tier 3 assessments. A MAP 
specifies a deficiency, identifies the root cause for that deficiency, and describes the action 
taken or being taken to correct the deficiency


aSSeSSMenT ProCeSS


- Pre-assessment activities include a pre-visit questionnaire to collect data and to familiarize 
the assessment team with the installation and its operation. Helps to define assessment 
scope and team responsibilities. Also provides a review of the relevant regulations and 
assessment protocols.


- Assessment activities include information collection regarding environmental compliance, 
management effectiveness and other matters through record searches, interviews with instal-
lation personnel, and site surveys
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- Post-assessment activities include an outbrief, preparation of preliminary findings (PEF) 
and base preparation of MAPs


- Final ESOHCAMP report incorporates the PEFs and MAPs


aSSeSSMenT FindinGS


- Significant Finding: Is any noncompliance with federal, state, or local laws, regulations, 
permits, or ordinances that poses a direct and immediate threat to human health or safety, 
mission, and/or the environment


- Compliance Finding: Is any noncompliance with federal, state, or local laws, regulations, 
permits, or ordinances that is not a significant finding


- Major Management System Finding: Is multiple instances of nonconformance to DOD, 
Air Force, or installation ESOH instruction, policy, or other requirement. For environmen-
tal programs, this includes failure to meet one of the required environmental management 
system elements


- Minor Management System Finding: Is a single instance where an installation has failed 
to conform with a DOD, Air Force, or installation ESOH instruction, policy, or other 
requirement


- Potential Best Practice: Is a finding that is considered a standard of excellence or achieve-
ment considered best in class


- For overseas installations, Significant Findings and Compliance Findings are tied to noncom-
pliance with country-specific FGS or the OEBGD


releaSe oF doCUMenTS and daTa


- Tier 2 and Tier 3 assessments can generate a large volume of documents and data


- ESOHCAMP materials must be managed and protected IAW applicable laws, regulations, 
and policies, to include classification and marking, Freedom of Information Act, records 
management, and records disposition


- Installation and MAJCOM legal offices should coordinate legal opinions on release of 
ESOHCAMP-related materials with the Air Force Environmental Law Field Support Center 


Ja’S role


- Provide legal advice on compliance issues to assessment team and review team’s findings 
for legal sufficiency during Tier 2 assessments
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- Assess specific protocols during Tier 2 assessments, if requested


- Review proposed MAPs for Tier 2 and Tier 3 assessment findings


- Advise assessment team on release of assessment-related documents and data under the 
Freedom of Information Act


- Contact Environmental Liaison Office to MAJCOM/JA, Air Force Environmental Law Field 
Support Center, or appropriate Regional Environmental Counsel for assistance when needed


REfERENCEs:
Title 5, United States Code, Section 552 (2011 )
DOD 5400.7-R, DOD Freedom of Information Act Program, (4 September 1998, incorporating 


Change 1, 11 April 2006)
DOD 5400.7-R_AFMAN 33-302, Freedom of Information Act Program (21 October 2010)
AFI 31-401, Information Security Program Management (1 November 2005, incorporating 


Change 1, 19 August 2005)
AFI 32-7001, Environmental Management (4 November 2011)
AFI 33-322, Records Management Program (7 October 2003)
AFI 33-364, Records Disposition - Procedures and Responsibilities (22 December 2006)
AFI 90-803, Environmental, Safety, and Occupational Health Compliance Assessment and Manage-


ment Program (24 March 2010)
AFI 90-801, Environment, Safety, and Occupational Health Councils (25 March 2005, certified 


current, 29 December 2009)
AFPD 90-8, Environment, Safety, and Occupational Health (1 September 2004)
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reSPondinG To an enForCeMenT aCTion (ea)


- The enforcement action is an administrative enforcement mechanism used by a state or fed-
eral regulatory agency to provide notice of noncompliance with either statute or regulation. 
It is used for most environmental statutes. Enforcement actions are sometimes called notices 
of violation (NOV), notices of non-compliance (NON), notices of deficiency (NOD), 
compliance agreements (CA), or consent orders (CO).


- Enforcement actions are often issued after an inspection, with or without notice, by a 
regulatory agency


- Enforcement actions can be issued without an inspection based upon reports filed with 
the regulatory agency (effluent limitations, spills, etc.) Also, a failure to report can result 
in an EA.


-- Depending on the nature of the violation, fines and penalties may be assessed


-- Regulators may seek injunctions to shut down operations


-- Violations can lead to criminal penalties, such as imprisonment and fines


-- Any violation can lead to more inspections by regulators


-- Installations may be issued enforcement actions for acts of non-Air Force personnel, 
e.g., AAFES, contractors


- Enforcement actions must receive priority treatment and must be reported to higher 
headquarters


-- JAs are required to immediately and independently notify MAJCOM/JA, the re-
gional environmental counsel, and AFLOA/JACE-FSC through the Environmental 
Liaison Officer


-- CEs are required to immediately notify the MAJCOM/CE and the regional en-
vironmental office using the Enforcement Actions, Spills and Inspections (EASI) 
reporting system


-- Enforcement actions for each base are tracked in a quarterly report briefed to CSAF 
and the Deputy Assistant Secretary of the Air Force (Environment, Safety, and Oc-
cupational Health) (SAF/IEE)







CHAPTER SIXTEEN      Environmental Law      615


enForCeMenT aCTion ProCeSS and avoidanCe


- The U.S. Environmental Protection Agency (EPA) and the states may assess fines and 
penalties for some violations


-- The EPA “complaint” triggers a very formal administrative process


--- MUST file answer within 20 days; failure to respond to any given allegation is 
an admission of its truth


--- Ensure that a coordinated effort is made to preserve evidence and document site 
conditions, as it may be some time before the hearing


--- Pursue settlement efforts while hearing is pending


-- State enforcement actions—follow state rules


--- Usually must submit a written response within 30 days of receipt, but may be less


--- Take corrective action as soon as practicable


--- Pursue informal resolution, except in CAA cases, which may require coordination 
with AFLOA/JACE-FSC, SAF/GCN, and DOJ prior to negotiations


-- All settlements regarding payment of fines or penalties must be approved by AFLOA/
JACE Chief, Environmental Law and Litigation Division


- Enforcement actions are avoidable! Be prepared for inspections by regulators


-- Treat inspections like operational readiness inspections


-- Know your weak areas


-- Conduct pre-inspections


-- Complete the “easy fixes;” don’t wait to be directed


-- “Neatness” really does count


-- Select and brief an escort team to go with inspectors


-- Know the areas most likely to produce violations


--- Hazardous waste management plans
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--- Personnel training records


--- Documentation of “cradle-to-grave” management of hazardous waste, to include 
return manifests showing that wastes destined for disposal sites actually arrived


--- Labeling and condition of hazardous waste barrels


--- Contingency plans and emergency procedures


--- Air and water discharge monitoring reports, compared with actual permit limita-
tions to be sure they were not exceeded


-- If you get an enforcement action, use all of the available resources to resolve it


--- Notify others (MAJCOM/JA, Air Force regional compliance office, public affairs)


--- Cooperate with regulating agency


--- Timely response is imperative


--- Regulators may propose compliance agreement. If so, involve your staff judge 
advocate (SJA) immediately. NEVER sign a compliance agreement without 
AFLOA/JACE and SJA coordination.


boTToM line


- Preparation is the key to avoiding enforcement actions


- Prompt, cooperative response is the key to resolving enforcement actions


REfERENCEs:
AFI 32-7040, Air Quality Compliance (27 August 2007), Incorporating Change 1 (8 June 2011)
AFI 32-7042, Waste Management (21 April 2009), Incorporating Change 1 (31 March 2010)
AFI 32-7044, Storage Tank Compliance (13 November 2003)
AFI 32-7047, Environmental Compliance Tracking and Reporting (8 April 2004)
AFI 32-7060, Interagency and Intergovernmental Coordination for Environmental Planning (25 


March 1994)
AFI 51-301, Civil Litigation (1 July 2002)
AFPAM 32-7043, Hazardous Waste Management Guide (1 November 1995), Certified Current 


(29 December 2009)
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liabiliTy Under environMenTal lawS


Individual employees, as well as the Air Force itself, may be held liable for environmental law 
violations. While the Air Force is subject to civil and administrative liability, individuals may 
also be held criminally liable in their personal capacities.


environMenTal STaTUTeS 
- The major environmental statutes [Clean Air Act, Clean Water Act, Comprehensive Environ-


mental Response, Compensation, and Liability Act (CERCLA), and Resource Conservation 
and Recovery Act (RCRA)] either contain immunity provisions for federal employees acting 
within the scope of their employment or have been held by courts to grant such immunity. 
Meyer v. United States Coast Guard, 644 F. Supp. 221 (D.N.C. 1986).


- Federal officials have been held criminally liable for violations of environmental statutes 
containing criminal penalties when their actions do not fall within the purview of statutory 
immunity. United States v. Carr, 880 F.2d 1550 (2d Cir. 1989).


- Most statutes authorize payment of reasonable fees


- Most statutes also allow EPA to delegate its enforcement authority to qualified states. States’ 
requirements are at least as stringent as the federal requirements


CoMManderS’ liabiliTy


- Additional issues related to commanders’ liability:


-- Direct participation in the violation of an environmental statute is just one way in 
which a commander could be subject to prosecution


-- By not acting promptly to correct an environmental violation, the commander may 
also be subject to prosecution even without direct involvement


-- If violations of the law occur, immediately consult the staff judge advocate and appro-
priate regulatory authorities to establish good faith in the compliance resolution process


individUal liabiliTy (Civil liabiliTy)
- Department of Justice representation may be available to an individual who commits a 


violation while acting within the scope of employment


- Representation is not automatic; the individual must submit a written request to DOJ, 
and DOJ will determine whether it is in the interest of the United States to provide 
representation
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- Often, the United States is substituted for the individual, who then is released from 
personal liability


CriMinal liabiliTy


- Every major environmental law has criminal provisions that can be applied to active-duty 
members, reservists, guardsmen, civilian personnel, and contractors


- Generally applies to knowing or willful violations or wanton disregard of law or public 
safety. In some cases, negligence can form basis for criminal charges.


- Sanctions can include a monetary fine and time in jail


- Military members may also be subject to UCMJ prosecution


- In 1990, 3 Army employees (SES-4, GS-15, and GS-14) were found guilty of storing and 
disposing hazardous wastes (HW) in knowing violation of the RCRA and sentenced to 
three years probation each


-- In this case, “knowing” meant that employees disposed of harmful substances. Prosecu-
tion did not have to show that they knew the substances were “hazardous wastes” or 
that the disposal was illegal.


-- DOJ did not provide representation and forbade the Army from doing so. Attorneys’ 
fees reached $108,000 for each defendant.


- There have been other criminal prosecutions of military members and civilian employees, 
with the majority of the prosecutions resulting in convictions


-- For example, the manager of an Army wastewater treatment plant who was convicted 
of nine felony counts for violating a permit and falsifying reports, received an eight 
month jail sentence


-- A Navy fuels division director repeatedly instructed subordinates to pump fuels through 
a line that he knew would leak. He was sentenced to ten months confinement.


-- An airman was convicted by courts-martial of dereliction of duty after he caused an 
overflow of jet fuel. He then attempted to conceal his mistake. He was sentenced to 
one-month restriction to base and a reprimand.


- In addition to prosecution by DOJ or under the UCMJ, individuals may be prosecuted 
by states under state law
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- If a defendant is being tried for violating federal (not state) criminal law, DOJ will generally 
decline both criminal and civil representation of the individual


- Under the “responsible corporate officer doctrine,” supervisors may be criminally liable for 
the acts of subordinates despite a lack of knowledge regarding the specific violations


- Factors DOJ considers in deciding whether to prosecute include:


-- Voluntary disclosure of violation before regulators discover it


-- Cooperation with regulators


-- Good faith self-auditing program


-- Internal disciplinary action


-- Subsequent compliance efforts, such as ESOHCAMP follow-up


orGanizaTional liabiliTy


- Administrative and Civil Fines and Penalties


-- An administrative fine/penalty is enforced within the regulatory body that assesses it. 
The amount is often lower than the amount of a civil penalty.


-- A civil penalty is imposed through a court order


-- Historically, under the principle of “sovereign immunity,” the federal government and 
its agencies cannot be sued without Congressional consent


-- In many statutes, sovereign immunity is waived for substantive and procedural require-
ments, but not for the payment of penalties. If sovereign immunity has not been waived 
for payment of fines and penalties, then payment would violate fiscal law.


-- Negotiations over environmental enforcement actions must be coordinated with the 
JACE-FSC. Any resolution involving the payment of a penalty or a request for a supple-
mental environmental project (SEP) must be approved by the JACE Division Chief.


-- Base fines and penalties are paid out of Base funds
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REfERENCEs:
Meyer v. United States Coast Guard, 644 F. Supp. 221 (D.N.C. 1986)
United States v. Carr, 880 F.2d 1550 (2d Cir. 1989)
AFI 51-301, Civil Litigation (1 July 2002)
AFI 65-601, Vol 1, § 10.6.2.1, Budget Guidance and Procedures (3 March 2005), Incorporating 


Through Change 3 (6 November 2009)
SAF/IEE, Air Force Policy on Payment of Fines and Penalties for Violations of the Clean Air Act 


(17 July 2002)
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Media relaTionS and environMenTal inCidenTS


Numerous federal statutes require reporting releases or discharges into the environment to 
local, state, or federal regulatory agencies. Every installation should have contingency or disaster 
plans that address the required notifications. Given the variety of overlapping jurisdictions and 
regulations, the requirements may be substantially different and dependent on the location of 
the installation.


PUbliC aFFairS involveMenT


- The Office of Public Affairs (SAF/PA) maintains a program to involve the public in Air 
Force environmental activities and decisions, particularly within the Environmental Impact 
Analysis Process (EIAP), the Installation Restoration Program (IRP), and the Air Installation 
Compatible Use Zone (AICUZ) program


environMenTal iMPaCT analySiS ProCeSS (eiaP)
- SAF/PA Responsibilities:


-- Reviews and clears environmental documents in accordance with AFI 35-101, Public 
Affairs Policies and Procedures, prior to public release


-- Assists judges from HQ AF/JAT or HQ AF/JAH in planning and conducting public 
scoping meetings and hearings


-- Ensures that public affairs aspects of all EIAP actions are conducted in accordance with 
the EIAP regulation and Chapter 9 of AFI 35-101


- Public Affairs Officer (PA) Responsibilities:


-- Advises the Environmental Planning Function (EPF), the Environmental Protection 
Committee (EPC), and the action proponent on public affairs activities on proposed 
actions and reviews environmental documents for public involvement issues


-- Advises the EPF of issues and competing interests that should be addressed in the EIS 
or EA


-- Assists in preparation of and attends public meetings or media sessions on environ-
mental issues


-- Prepares, coordinates, and distributes news releases and other public information 
materials related to the proposal and associated EIAP documents
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-- Notifies the media (television, radio, newspaper) and purchases advertisements when 
newspapers will not run notices free of charge. The EPF will fund the required 
advertisements.


-- Determines and ensures Security Review requirements are met for all information 
proposed for public release


inSTallaTion reSToraTion ProGraM


- PA Responsibilities:


-- Serving as the focal point for public affairs aspects of proposed IRP actions


-- Advising on the public affairs aspects of the Air Force responsibilities for the develop-
ment, implementation and participation in the Restoration Advisory Board (RAB)


-- Ensuring all concerned community parties are in the communication channel


-- Conducting, during IRP remedial actions, community interviews to solicit concerns, 
informational needs, and desired levels of involvement. This includes:


--- Preparing an IRP community relations plan for MAJCOM approval and establish-
ing an information repository accessible to the general public


--- Developing, coordinating, and distributing news releases and fact sheets on IRP 
progress and proposed actions


air inSTallaTion CoMPaTible USe zone (aiCUz) ProGraM


- The base community planner manages the AICUZ program. However, the Public Affair 
(PA) officer should assist the base planner prepare for public meetings, and acts as an 
information conduit between the base and the community. Usually, the wing commander 
makes the decision to release the AICUZ report.


- In the event noise complaints occur, PA will handle complaints directly; providing timely, 
responsive, and factual answers to maintain good media and community relations; and will 
refer all claims for damages to the base claims office


REfERENCEs:
AFI 35-108, Environmental Public Affairs (8 March 2010)
AFMAN 32-4013, Hazardous Material Emergency Planning and Response Guide (1 August 1997)
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CleanUP oF ConTaMinaTion FroM PaST aCTiviTieS


CoMPrehenSive environMenTal reSPonSe, CoMPenSaTion, and liabiliTy aCT (CerCla)
- Also known as “Superfund,” CERCLA provides a means of and process for investigating and 


responding to releases of hazardous substances (HS) into the environment, assessing parties 
responsible for such releases, and authorizes the Environmental Protection Agency (EPA) to 
order those parties to clean up the contamination, or recover response costs from responsible 
parties when EPA conducts the response actions and funds it from the Superfund


- Establishes “strict” liability for (1) current owners and operators of facilities where hazardous 
substances are released; (2) owners and operators of facilities at the time the hazardous 
substances were disposed; (3) persons who arranged for disposal or treatment of such 
substances, and; (4) persons who accepted such substances for treatment or disposal


-- Most courts have ruled that any responsible party can be required to pay the total cost 
of cleanup, regardless of the amount that a liable party contributed to the contamina-
tion; however, responsible parties can seek cost recovery and contribution from other 
responsible parties


-- Responsible parties are also liable for damages that are assessed for injury to, destruction 
of, or loss of natural resources. The definition of natural resources is broad in scope (e.g., 
land, wildlife, fish, biota, air, water, groundwater, drinking water supplies), though it is 
limited to those resources owned, held in trust, or otherwise controlled by a federal or 
state government agency or an Indian tribe, thus excluding damages to private property.


- CERCLA’s waiver of sovereign immunity subjects us to CERCLA substantive, procedural 
and liability requirements


- Primary EPA regulations implementing CERCLA contained in the National Contingency 
Plan (NCP) at 40 C.F.R. Part 300


-- EPA in 40 C.F.R. Part 302 lists hazardous substances which are subject to CERCLA


-- EPA has also issued numerous guidance documents further implementing CERCLA; 
however theses are not legally binding


- For releases at or migrating from Air Force facilities, Air Force has been delegated by the 
President lead agency authority to investigate, and then plan, select and implement response 
actions, to be exercised consistent with CERCLA


- CERCLA § 120(e) & (f ) and 121(f ) provides for local, state and federal (usually EPA) 
involvement in DOD cleanup by state and federal regulators
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- CERCLA and the NCP also require extensive public participation opportunities throughout 
the response process, to include the creation of an administrative record (AR) and informa-
tion repository (IR) that are publicly accessible


- CERCLA Response Action Stages Include:


-- Discovery of release


-- Removal evaluation and action—immediate or short term actions to address imminent 
and substantial endangerment or other risks that warrant a relatively prompt action


-- Preliminary assessment and site inspection (PA/SI) to determine basic nature of release 
and if further investigation or action is necessary


-- Remedial investigation (RI) to determine the nature and extent of contamination and 
determine through a baseline risk assessments whether the releases constitute an unac-
ceptable risk to human health or the environment so as to necessitate remedial action


-- Feasibility study (FS) which develops and assess alternative remedies to permanently 
address site risks, utilizing nine remedy selection criteria set forth in CERCLA and 
the NCP


-- Proposed plan to present remedial alternatives assessed and rationale for preferred 
alternative, and obtain regulator and public comment


-- Record of decision (ROD) selecting cleanup method, which is filed in the AR


-- Remedy implementation/execution, which includes remedial design, remedial action, 
operation and maintenance, usually monitoring, and remedy completion and closeout


naTional PrioriTieS liST (nPl) 
- The EPA evaluates DOD facilities for possible placement on the NPL, which is a list of the 


most seriously contaminated sites, presumably requiring the earliest clean-ups


-- For sites on the NPL, CERCLA § 120(e)(4) requires the Air Force to enter into Federal 
Facility Agreements (FFAs) with EPA; states are encouraged to sign FFAs


--- FFA must include a provision that remedial actions are jointly developed and 
selected by the Air Force and EPA or, if they are unable to reach agreement, solely 
by EPA
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--- In 1988, to implement the FFA requirement, DOD and EPA agreed on model 
language provisions, which were last revised in 2009. Deviation from the model 
is not permitted without approval from SAF/IE and DOD.


--- FFA provisions are enforceable under CERCLA


-- For sites not on the NPL, the state provides the primary regulatory oversight


--- At non-NPL facilities, CERCLA further requires we comply with state response laws


--- FFAs are not required


deFenSe environMenTal reSToraTion ProGraM (derP)
- Establishes DOD and service environmental restoration accounts (ERA) which are fenced 


and can only be used to fund environmental restoration activities


- Congress granted DOD complementary authority under CERCLA to administer an envi-
ronmental restoration programs at DOD facilities


- Response actions under DERP must be consistent and in accordance with CERCLA


-- In addition to CERCLA response actions, Congress authorized DOD to correct other 
environmental damage that may present an imminent and substantial endangerment 
to public health or the environment. This authority is the primary authority used by 
DOD to respond to military munitions clean-up.


-- DERP requires the restoration program be conducted in consultation with EPA and 
requires notice and opportunity to comment to EPA and state and local regulators on 
most restoration phases


-- In recognition of the importance of public involvement at military installations DERP 
requires where practicable that installations form a restoration advisory board (RAB)


--- The RAB is composed of members from the local community and representatives 
from DOD, the state, and EPA, as appropriate. Community members selected for 
RAB membership should reflect the diverse interests within the local community.


--- The RAB provides an expanded opportunity for ongoing community input and 
participation in all phases of installation restoration activities, but not actual 
decision-making
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-- Under DERP program known as the Defense State Memorandum of Agreement (DS-
MOA), DOD funds state services that assist DOD in the conduct of DERP, to include 
RAB participation, review, and comments on restoration documents


Third ParTy SiTe (TPS) ProGraM


- The Air Force’s TPS program resolves CERCLA claims by EPA, states, and private parties 
against the Air Force resulting from Air Force disposal of hazardous substances and waste 
at off-base properties not owned or operated by the federal government


- Cases are assigned to regional environmental counsel (REC) in Atlanta, Dallas, or San 
Francisco, based upon the location of the third party site


- The REC works with environmental attorneys and engineers from each base alleged to have 
disposed of hazardous substances and waste at the site to identify witnesses and documents 
relevant to the claim


- The REC determines the Air Force’s share, if any, of the total volume and types of all 
hazardous substances disposal of at the site by all parties and negotiates, in consultation 
with AFLOA/JACE, SAF/GCN, and the Department of Justice, settlements of the Air 
Force liability based upon the Air Force’s allocated share of the total cleanup cost for the site


- In virtually all cases, settlements of Air Force liabilities are paid by the Department of Justice 
from the Judgment Fund, not from Air Force funds


aFFirMaTive CoST reCovery (aCr) ProGraM


- Under CERCLA, DOD agencies may affirmatively recover the costs expended by DOD 
to clean up hazardous substances released onto DOD property by contractors and other 
non-federal entities, including costs for study, sampling, analysis, monitoring and surveying 
programs, and other planning and engineering services


- DERP further authorizes amounts recovered to be deposited into service a ERA account


- Chapter 26 of the Management Guidance for Defense Environmental Restoration 
Program requires the Air Force to investigate recovery of cleanup costs that have exceeded 
or are expected to exceed $50,000


- Base personnel should alert their major command and REC counterparts where there is a 
potential cost recovery action against a third party


- Generally RECs investigate potential ACR cases at bases, and AFLOA/JACE investigates 
them at Air Force plants
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reSoUrCe ConServaTion and reCovery aCT CorreCTive aCTion (rCra Ca) CUrrenT iSSUeS


- RCRA establishes federal cradle to grave requirements for the management, storage, treat-
ment, and disposal of hazardous waste. Most states are authorized to administer the program 
in lieu of EPA under state laws that are equivalent and at least as stringent and broad in 
scope as RCRA.


- Facilities that store hazardous waste over 90 days, treat or dispose of hazardous waste 
must have a Treatment, Storage, and Disposal (T/S/D) permit which contains expansive 
provisions and requirements


-- The 90-day requirement has become an issue for a base that was storing JP-8 and tank 
bottom water before arranging to have the waste transported off-site to be incinerated. 
If you choose to treat under RCRA, busting the 90 day storage rule can expose your 
facility to significant penalties


-- Permit must also contain requirements for corrective action (CA) to address release 
of hazardous wastes and constituents into the environment from solid waste manage-
ment units (SWMUs), regardless of when the release occurred. Corrective Action can 
be a very contentious, time consuming and expensive process. If your installation is 
considering obtaining either a new RCRA (e.g., TSD or miscellaneous) permit or 
renewing a lapsed permit, consult with both CE and JA about the corrective action 
implications for the installation before initiating the permit process.


--- Where corrective action is concerned, be aware of the challenge posed by pesticides 
(esp. chlordane) if a residential construction project is planned. Plan on managing 
the chlordane tainted soil as a solid waste and potentially as a hazardous waste if 
RCRA mandated concentration levels are exceeded for toxicity. Characterize chlor-
dane contaminated soil accordingly. Do not assume that because the chlordane was 
applied legally, it can be managed as a material or product in a situation where solid 
disturbance is occurring (e.g., grading during a constructions project) most states 
are authorized to administer the program in lieu of EPA under state laws that are 
equivalent and at least as stringent and broad in scope as RCRA.


-- For facilities that applied for a permit, but withdrew their permit application before its 
issuance (interim status) the state or EPA may issue an administrative order to require 
corrective action where necessary to protect human health and the environment


- CA requirements largely parallel CERCLA, while terminology for cleanup phases differ


-- DOD and services do not have lead agency authority under RCRA, thus regulators 
(usually the state) must approve all steps, documents, and decisions
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REfERENCEs:
10 U.S.C. §§ 2701 et. seq. (DERP)
42 U.S.C. §§ 6901 et. seq. (RCRA)
42 U.S.C. § 9601 et. seq. (CERCLA)
40 C.F.R. Part 300, CERCLA implementing regulations
40 C.F.R. Parts 260-282, RCRA implementing regulations
Executive Order 12580, Superfund Implementation (23 January 1987)
AFI 32-7020, Environmental Restoration Program (7 February 2001)
AFI 32-7042, Waste Management (15 April 2009), Incorporating Change 1 (31 March 2010)
DOD Management Guidance for the Defense Environmental Restoration Program 


(September 2001)
Management Guidance for the United States Air Force Environmental Restoration 


Program (28 February 2003)
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naTUral and CUlTUral reSoUrCe PreServaTion lawS


In addition to the National Environmental Policy Act (NEPA), several federal laws present 
additional environmental planning responsibilities. In many instances, these requirements can 
be accomplished in conjunction with NEPA. For example, documents prepared or consultations 
conducted pursuant to these laws may become part of the NEPA document itself or of the 
administrative record setting forth the decision-making process.


Two areas that provide additional environmental requirements for federal agencies are:


- Natural Resource Stewardship responsibilities imposed under the following statutes:


-- The Endangered Species Act


-- The Sikes Act


-- The Migratory Bird Treaty Act


- Cultural Resource Stewardship responsibilities imposed under the following statutes:


-- The National Historic Preservation Act


-- The Archeological Resources Protection Act


-- The Native American Graves Protection and Repatriation Act


-- Religious Freedom Restoration Act


-- The American Indian Religious Freedom Act


endanGered SPeCieS aCT (eSa)
- Requires Air Force to ensure that actions are not likely to jeopardize the continued ex-


istence of any endangered or threatened species, or to destroy or adversely modify their 
critical habitat


-- An endangered species is a plant or animal species or subspecies that is in danger of 
extinction throughout all or a significant part of its natural range


-- A threatened species is a plant or animal species or subspecies that is likely to become 
endangered within the foreseeable future throughout all or a significant part of its range


-- A critical habitat is a specific land area essential for the conservation of a species
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- Before taking action that “may effect” the existence of an endangered/threatened species or 
to destroy or adversely modify its habitat, the Air Force must formally consult with U.S. 
Fish and Wildlife Service (FWS)


-- If uncertain of effect of project on endangered/threatened species or its habitat, Air 
Force can have informal consultation with FWS. If the Air Force or FWS determine 
the action is likely to affect an endangered/threatened species or its habitat, formal 
consultation is required.


-- If formal consultation is necessary, it will include evaluation of potential effects, reason-
able and prudent mitigation measures, and ways to avoid a jeopardy determination


-- FWS will issue a biological opinion (BO), which results in either a “no jeopardy” 
opinion or a “jeopardy” opinion


--- For a “no jeopardy” opinion, FWS issues an “incidental take statement,” excusing 
actions that would otherwise constitute a “take” and specifying permissible impact 
that the action may have, reasonable and prudent measures to minimize impacts, 
and required terms and conditions


--- For a “jeopardy” opinion, the Air Force will modify its proposed action by adopt-
ing measures that will result in a “no jeopardy” opinion


SiKeS aCT


- Under the Sikes Act, each military installation is required to manage the natural resources 
on the installation in accordance with an integrated natural resource management plan 
(INRMP). INRMPs are detailed plans that integrate military training requirements with 
natural resource conservation needs. INRMPs require consultation with FWS and the state 
fish and game authority, and are also subject to public comments and five-year reviews.


MiGraTory bird TreaTy aCT (MbTa)
- The MBTA protects migratory birds as well as their habitats and flyways. It prohibits 


unlawful, or unpermitted, taking or killing of migratory birds.


- The MBTA is a criminal statute. It establishes an absolute prohibition against any actions 
that result in the “taking” of migratory birds, including unintentional incidental takes 
resulting from military training.


- For 80 years, federal agencies were not considered a “person” subject to the permit require-
ments of the MBTA. Humane Society v. Glickman, 217 F.3d 882 (D.C. Cir. 2000) held 
that federal agencies are not exempt from these requirements.
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- Currently, MBTA permitting categories do not cover many DOD activities. In the 2003 
National Defense Authorization Act Congress directed the FWS to prescribe a regulation 
that exempts military readiness activities, including all training and operations of the Armed 
forces that relate to combat from the general prohibition of the MBTA. This incidental take 
authorization is set out at the MBTA regulations at Section 21.15 of 50 C.F.R. Part 21. As 
required by Executive Order 13186, DOD and FWS in 2006 entered into a memorandum 
of understanding (MOU) relating to the impacts on migratory birds from military activities. 
The MOU includes conservation measures and provide for minimization of intentional 
takes, identification of unintentional takes, and advance notice to FWS of anticipated takes.


naTional hiSToriC PreServaTion aCT (nhPa)
- Like NEPA, the NHPA is a planning statute. It ensures that historic properties are considered 


during federal project planning. It requires the Air Force to identify and take appropriate 
measures to preserve historical and archaeological resources under its control.


- Before approving the expenditure of funds on any “undertaking” or issuing a license, the 
Air Force is required to take into account the effect on any district, site, building, structure, 
or object that is included in, or eligible for inclusion in, the National Register of Historic 
Places (NRHP), and to afford the Advisory Council on Historic Preservation (ACHP) a 
reasonable opportunity to comment


- The NRHP is an inventory of resources administered by the National Park Service (NPS)


- A property will be considered eligible for listing on the NRHP if it meets one of the fol-
lowing criteria:


-- Association with events that have made a significant contribution to history


-- Association with lives of persons significant in our past


-- Embodiment of distinctive characteristics of a type or method of construction or 
representation of a master’s work or possession of high artistic values (architecture)


-- Potential to yield information important to history or prehistory (archeology)


- If a district, site, building, structure, or object meets the criteria and is eligible for listing, 
the Air Force must comply with identification, evaluation and consultation requirements 
of the NHPA, even if the resource is not yet listed on the NRHP


- If the Air Force determines that the undertaking will adversely affect historic properties, the 
Air Force should consult with the state historic preservation officer (SHPO) or, if applicable, 
the tribal historic preservation officer (THPO), to find ways to make the undertaking less 
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harmful. Consultation leads to a memorandum of agreement (MOA), outlining measures 
to avoid or mitigate adverse effects.


- Preservation is not required in every case. The installation commander retains complete 
authority in connection with the management of all facilities on the installation. In the event 
a historic property must be removed or destroyed, the Air Force can satisfy its mitigation 
requirements by accomplishing a recordation relating to the affected historic property. The 
SHPO/THPO or ACHP can provide expert advice, but has no veto power.


- Consultation under Section 106 of the NHPA should be completed before funds are 
expended or licenses are issued


- Failure to provide a reasonable opportunity to comment can result in a “foreclosure” letter 
sent by the ACHP to SecAF, thereby making defense to legal challenges more difficult


- Ordinarily a property must have existed for at least 50 years to be considered historically 
significant unless the property is found to be of “exceptional” significance, such as is the 
case for the DOD “cold war resources” on some military installations


- Air Force is required to assume responsibility for preservation of historic properties it owns 
or controls and is also required to adaptively reuse historic properties, to the maximum 
extent feasible


arCheoloGiCal reSoUrCeS ProTeCTion aCT (arPa)
- Designed to protect archeological resources on federal and Indian lands, the ARPA requires 


identification of these resources on each installation. To prevent damage, destruction or 
vandalism, the location of the archeological sites can be kept confidential. FOIA does not 
apply to this information.


- Applies to past human life, resources over 100 years old, and retrievable scientific informa-
tion. Does not include fossils, surface collected arrowheads, rocks, coins, bullets or minerals.


- Unauthorized excavation is prohibited. Therefore, private persons must obtain permits 
to excavate on Air Force land. This does not include Air Force contractors; however, all 
contracts should contain ARPA language for protecting archeological resources.


- Must notify tribes before issuing an ARPA permit if harm to a site with tribal, or traditional 
religious or cultural importance may result


- DOD regulations require installation commanders to establish public awareness programs 
to educate military personnel and their dependents and members of the community of the 
importance of these archeological resources to our national heritage
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naTive aMeriCan GraveS ProTeCTion and rePaTriaTion aCT


- Gives Native Americans the right to ownership and control of the disposition of human 
remains discovered on the installation, first to a lineal descendant or to the Indian tribe 
with cultural affiliation to the lands on the installation


- Requirements include creating an inventory of Native American cultural items in the pos-
session of the Air Force, repatriating such items, and consultation with potentially affected 
Tribes prior to permitting an intentional archeological excavation or prior to removal of 
cultural items after an inadvertent discovery on the installation


- Cultural items include human remains, funerary objects, sacred objects and objects of 
cultural patrimony (having an ongoing importance to a group or culture)


- Intentional excavation requires an ARPA permit and consultation or consent of tribe


- In the event of an inadvertent discovery of cultural items, unless otherwise provided by 
agreement with an appropriate culturally affiliated tribe to a different standard operating 
procedure, the commander must stop activity for 30 days and reasonably protect the items. 
Then, he/she must provide immediate notification and begin consultation in connection 
with the proper handling and disposition of the discovered cultural items.


- Scientific testing, investigation and curation are NOT authorized


- Consultation with federally-recognized Tribes to be conducted on a government-to-govern-
ment basis, because Indian Tribes are sovereign nations


reliGioUS FreedoM


- Religious Freedom Restoration Act (RFRA) provides that the Air Force shall not substan-
tially burden an American Indians traditional religious practice. Oftentimes these traditional 
religious practices are intertwined with the natural environment (e.g., mountain ranges, 
rivers) on or off the installation. Through government-to-government consultations, instal-
lations should be aware of traditional religious practices that could be affected by federal 
undertakings.


- American Indian Religious Freedom Act (AIRFA) promotes religious freedom by affirming 
the right of access to sacred places located on military installations. Promotes consultation 
with American Indian religious practitioners if a place of religious importance to American 
Indians may be affected by a federal undertaking.


- Executive Order 13007, Indian Sacred Sites, directs the federal land manager to accommo-
date access to and ceremonial use of Indian sacred sites on the installation to the maximum 
extent practicable with military mission, safety and security. The Air Force should avoid 
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affecting the physical integrity of such sites and should maintain confidentiality of their 
location, where appropriate.


CUlTUral reSoUrCe PreServaTion dUTieS


- To carry out these duties at the base level


-- The base CE designates an individual with a background in history, architecture, ar-
chaeology, or natural resources to serve as the base historic preservation officer


-- The wing CC may establish a historic preservation committee or assign this function 
to another installation committee such as the environmental protection committee


REfERENCEs:
Exec. Order No. 13007 (1996)
AFI 32-7061, The Environmental Impact Analysis Process (12 March 2003), Certified Current 


(2 April 2010)
AFI 32-7064, Integrated Natural Resources Management (17 September 2004)
AFI 32-7065, Cultural Resources Management Program (1 June 2004), Certified Current  


(2 November 2009)
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noiSe and land USe


Issues regarding noise pollution and land use have the potential to directly affect the ability of 
Air Force installations to accomplish their mission and the manner in which that mission is 
accomplished. Limited noise regulations are established under the Federal Noise Control Act.


Federal noiSe ConTrol aCT (FnCa)
- The FNCA exempts aircraft, military weapons, and equipment designed for combat use 


from noise regulation under the Act


- Although the FNCA generally subjects government agencies to state and local noise control 
regulation, the courts have determined that state and local regulation of aircraft noise is 
preempted by FAA regulation


- The FNCA requires the Air Force to comply with state and local noise stationary source 
regulations to the same extent as any other person


air inSTallaTion CoMPaTible USe zone (aiCUz) ProGraM


- Local governments ordinarily establish land use regulations. The Air Force supports and 
encourages local zoning and other land use controls that ensure the base environs, especially 
private lands adjacent to runways, remain compatible with continued Air Force operations.


- Without proper land use controls, new development near airfields may increase the number 
of noise complaints and the potential for injuries and damage due to aircraft accidents. Also, 
changes in operations, e.g., beddown of new aircraft, changes in flight paths, may result in 
lawsuits by private landowners claiming the Air Force has “taken” their land.


- To assist local governments in establishing suitable land use regulations in the vicinity of 
the base, the DOD has established the AICUZ program


- The Air Force develops and provides to local land use planning authorities, land use rec-
ommendations designed to ensure continued compatibility between the installation and 
neighboring civilian communities


-- The first step in preparing an AICUZ proposal is to identify areas that have a high 
accident potential or that are affected by high noise levels from aircraft operations 
from the military airfield


-- The Air Force uses this information to assess compatibility of land uses with current 
and projected Air Force operations and to make recommendations to the local zoning 
authority
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-- The Air Force has no authority to implement the land use recommendations set forth 
in the AICUZ study or to control or regulate off-base land uses. The Air Force simply 
presents the proposal to the local zoning officials, which has the authority to approve 
or reject the Air Force proposal.


-- Presentation of the Air Force AICUZ study requires tact and discretion


-- The installation commander is responsible for ensuring that the AICUZ recommenda-
tions are presented to local zoning officials in a professional and persuasive manner. 
Close coordination between the commander and his/her base comprehensive planner 
and local zoning officials is essential to educate local land use planners regarding the 
noise and safety impacts on private lands adjacent to the ends of the runways or in the 
immediate vicinity of the airfield so that the local authorities will choose to prevent 
incompatible land uses and avoid inconsistent development from occurring in high 
noise or accident potential zones.


-- Encroachment upon important training airspace calls for expanding the AICUZ 
concepts to all critical real property and airspace assets needed to sustain the mission 
at the installation. These areas may be a distance from the airfield but the surround-
ing communities are encouraged to assist in maintaining the flying capacity of the 
installation through prudent land use planning to ward off unnecessary incompatible 
and conflicting land development. Congress has also provided authorities to acquire 
property interests where necessary to prevent encroachment upon installation critical 
assets. (10 U.S.C.§ 2684a).


-- Air Force representatives should be particularly careful to avoid threatening the local 
community with reprisals if the Air Force proposal is not accepted; and Air Force repre-
sentatives ought not to appear to apply coercion or otherwise have undue influence on 
the local zoning officials who hold the exclusive authority to develop a comprehensive 
zoning plan for the community


-- Minimize potential for lawsuits by maintaining close consultation with the SJA


REfERENCEs:
42 U.S.C. §§ 4901-18, Noise Control Act of 1972
32 C.F.R. Part 256, Air Installations Compatible Use Zones
AFI 32-7063, Air Installation Compatible Use Zone Program (13 September 2005), Certified 


Current (17 November 2009)
AFH 32-7084, AICUZ Program Manager’s Guide (1 March 1999)
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Clean air aCT


The Clean Air Act (CAA) (42 U.S.C. §§ 7401 to 7671(q)) is one of the most comprehensive 
and complicated environmental statutes. This guide is intended to be an introduction to the 
Act. Specific questions or issues should be referred to your staff judge advocate (SJA). Federal 
facilities, including Air Force installations, are subject to the substantive requirements of the 
CAA as a result of a waiver of sovereign immunity in the Act.


air QUaliTy eMiSSionS liMiTaTionS


- The primary air pollutants regulated by the CAA are called “criteria pollutants.” Currently, 
there are six (6) criteria pollutants: Ozone (O3), Carbon Monoxide (CO), Sulfur Dioxide 
(SO2), Particulate Matter (PM10 & PM2.5), Lead (Pb), & Nitrogen Oxides (NOx)


-- The United States is divided into air quality control regions (AQCR) to control these 
pollutants. AQCRs usually consist of several counties but, depending on the area, it 
may only be one county or even a portion of a county.


-- For each criteria pollutant, EPA has established a health-based national ambient air 
quality standard (NAAQS). This standard establishes a bright line between healthy air 
and polluted air.


-- An AQCR that tests lower than this standard is considered to be in “attainment” for 
that pollutant. An AQCR that tests over this standard is considered to be in “non-
attainment” for that pollutant. Once a nonattainment area reaches the NAAQS, it 
is considered a “maintenance area” because the area, although now in attainment, is 
subject to “maintenance plan” requirements for up to 20 years.


statE imPlEmEntation Plans (siPs)
- States have primary responsibility for assuring NAAQSs are met within the state


- The states are required to create a planning document, called a state implementation plan 
(SIP), setting forth the means to achieve or maintain air quality within its AQCRs. States 
are required to submit SIPs to EPA for approval.


-- Once approved, SIP requirements are enforceable by both the state and the EPA


-- A state’s SIP is required to set forth enforceable emissions limitations and timetables, 
technological or process changes, monitoring requirements, and an enforcement 
program


- In “nonattainment” and “maintenance” areas, Federal entities are prohibited from sup-
porting or taking any action that does not conform to a SIP. This requirement is called 
“general conformity.” The requirement means that before undertaking any action that 
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impacts air quality (e.g., construction activity, weapon system beddown, mission realign-
ment, training exercise, etc.,) in “nonattainment areas” or “maintenance areas,” an analysis 
must be conducted to demonstrate that the proposed action will not hinder attainment or 
maintenance of air quality standards.


new SoUrCeS oF air eMiSSionS


- In addition to meeting emissions limits under a state’s SIP, new pollution sources (or major 
modifications of existing sources that increase pollution emissions) must meet new source 
performance standards (NSPS) or new source review (NSR) requirements


- New (or modified) sources must incorporate approved, environmentally safe, equipment 
to restrict emissions


- Large new sources are subject to preconstruction review and permitting


- The nature of the permitting requirement varies depending on whether the new source is a 
“major” or “minor” source. Determining whether a source is “major” depends on whether 
the source is in an attainment (clean) or nonattainment (dirty) area and the source’s poten-
tial to emit (PTE). The definition and determination of a “major source” also varies upon 
what program applies. In attainment areas, a major source, for purposes of permitting new 
or modified sources, is typically one with the PTE up to 250 tons per year (tpy) of any one 
criteria pollutant per year. In a nonattainment area, PTE as little as 10 tpy may make your 
source “major” and, thus, require a permit. It is the PTE, not the actual or planned level 
of emissions that triggers the permit requirement.


hazardoUS air PollUTanTS (haPS)
- In addition to the regulation of emissions of criteria pollutants, the Clean Air Act also 


regulates the emission of HAPs, also referred to as air toxics. These pollutants cause or may 
cause cancer or other serious health effects, such as reproductive effects or birth defects, or 
adverse environmental and ecological effects.


- Under the 1990 amendments to the Clean Air Act, 189 specific air toxics are to be regulated. 
Examples of toxic air pollutants include benzene, which is found in gasoline; perchloreth-
lyene, which is emitted from some missile operations; and methylene chloride, which is 
used as a solvent and paint stripper by depots and a number of other industrial sources.


- Any stationary source having a potential to emit 10 tpy of a listed HAP or 25 tpy of any 
combination of HAPs is considered a “major source” subject to regulation, including permits


- Major HAP sources must install technology that will result in the maximum degree of HAP 
emission reduction that is achievable. This technology is called maximum available control 
technology (MACT) standards.







CHAPTER SIXTEEN      Environmental Law      639


oPeraTional PerMiTS


- Title V of the Clean Air Act Amendments of 1990 requires that an operational permit be 
obtained for any “major” stationary source of a criteria or hazardous air pollutant


- Title V permits; permit applications, certifications of compliance, emergency reports 
and required semi-annual emissions reports must be signed by the wing commander as 
the “responsible official.” This responsibility cannot be delegated at federal facilities, and 
the authority cannot be assumed by an “acting” commander in the absence of the wing 
commander.


- All facilities will have individual state or local permits and these permit requirements must 
be complied with by the facility. Some states and localities may require that the wing 
commander sign the individual permits and associated documentation as the “responsible 
official.” If the wing commander is designated the responsible official by these state or 
local regulations, then a determination must be made by each facility if these duties are 
delegable to anyone.


Mobile SoUrCeS


- In addition to addressing stationary sources of pollution, e.g., boilers, fueling systems, and 
heat plants, the Clean Air Act also addresses mobile sources, such as automobiles


-- Mobile source controls normally take the form of requirements on manufacturers to 
meet tailpipe emissions standards (generally not of concern at the installation level), 
or requirements to use low polluting fuels or clean fuel vehicles (which may apply to 
installation vehicle purchase or use)


-- Military aircraft and combat vehicles with weaponry or armor are entitled to ap-
plication of automatic national security exemptions from tailpipe standards by the 
manufacturers and case-by-case exemptions are available for other tactical vehicles or 
equipment (e.g., two-stroke outboard motors for special forces Zodiac boats)


- However, new or modified operational emissions in nonattainment or maintenance areas 
from these same aircraft, vehicles, and equipment (that are eligible for national security 
exemptions when manufactured) are subject to the General Conformity requirement dis-
cussed above


STraToSPheriC ozone ProTeCTion


- Generally, the Clean Air Act phases out the production of ozone depleting substances. Other 
laws and regulations regulate the continued use of these substances.


-- Ozone-depleting substances are still used as fire suppressants, refrigerants, and inerting 
agents in combat aircraft fuel tanks







640      The Military Commander and the Law


-- Any use, storage, or handling of these substances is highly regulated


- In the absence of adequate substitutes, the EPA is authorized to grant exemptions to the 
consumption of specific ozone depleting substances


vehiCle inSPeCTion and MainTenanCe (i/M) ProGraMS


- Some Air Force facilities are located in areas that have vehicle Inspection and Maintenance 
Programs for automobiles and light trucks


-- Air Force facilities located in I/M areas are required to ensure that employee vehicles 
operated on the Air Force facility comply with the I/M requirements of the area where 
the Air Force facility is located, regardless of whether the employee registers the vehicle 
in the area where the facility is located or some other area


-- Commanders must ensure that employees (active duty and civilian employees) report 
the I/M compliance status of the employee operated vehicles to the Air Force facility


enForCeMenT


- Regulators, under the CAA, have all the common environmental enforcement rights -in-
spections, fines, injunctions, and criminal sanctions


- The CAA also provides for citizen suit rights


- Sovereign Immunity for fines and penalties


-- DOD does pay fines imposed by EPA


-- Presently, it is the position of the Department of Justice that Congress has not waived 
immunity for payment of fines and penalties imposed by states. DOD does not pay 
fines to states under the CAA except under limited circumstances, e.g., state-imposed 
CAA penalties are paid within 6th Circuit due to a Court of Appeals decision.


-- As with all areas of the CAA, please consult your SJA regarding CAA fines


REfERENCEs:
42 U.S.C. §§ 7401–7671q
AFI 32-7040, Air Quality Compliance and Resource Management (27 August 2007), Incorporat-


ing Change 1 (8 June 2011)
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Clean waTer aCT/SaFe drinKinG waTer aCT


In general, the Clean Water Act (CWA) (33 U.S.C. §§ 1251 to 1387) regulates discharges of 
pollutants into the waters of the United States and quality standards for surface waters. The Safe 
Drinking Water Act (SDWA) (42 U.S.C. §§ 300f to 300j-26) regulates the quality of drinking 
water. The rights to the use of both surface water and groundwater are generally governed by 
state law and are not the focus of these acts.


Clean waTer aCT


- The CWA states that it is unlawful to discharge pollutants from a point source to surface 
waters without a permit


- The statute defines “pollutant” very broadly to include almost any man-made addition to 
a body of water, including dredge and fill activities and pollutants from stormwater that 
drains from facilities


-- The surface waters covered by the Act encompass all “waters of the United States, 
including the territorial seas”, a definition which includes certain wetlands. But, it 
does not include “isolated” wetlands, which are not waters of the United States as 
determined under analysis of Supreme Court decisions. Guidance from EPA and the 
U.S. Army Corps of Engineers continues to evolve on this topic.


-- The Act regulates discharges from a “point source,” which is defined as “any discernible, 
confined and discrete conveyance” that discharges or may discharge pollutants


--- Examples of point sources are pipes, ditches, tunnels, conduits, wells, containers, 
rolling stock, and vessels


--- This definition excludes two major sources of pollution from the Act’s coverage


--- Infiltration of ground water that does not have a distinct hydrological connection 
with surface water


--- Surface runoff that does not come from a point source, e.g., farmland runoff. 
However, stormwater from construction activities and industrial activities is either 
directed into a sedimentation pond or presumed to be channeled, e.g., in ditches, 
which leaves industrial and construction stormwater within the NPDES program.


- The CWA also mandates that each state develop a plan to reduce nonpoint source pollution 
that contributes to water quality control problems in the area 
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- Under the CWA, there are two primary permitting systems—the Section 404 program, 
which regulates dredge and fill activities (i.e., activities which disturb wetlands), and the 
National Pollution Discharge Elimination System (NPDES), which regulates the discharge 
of other pollutants from wastewater plants and other point sources and which includes the 
stormwater permit program


nPdeS ProGraM (§ 402)
- Environmental Protection Agency (EPA) has delegated the authority to administer the 


NPDES program to most states


- Each state retains the authority to adopt more stringent limitations than those established 
by EPA


- EPA retains a veto authority over delegated states


- The EPA regional office issues permits in states that have not been delegated authority


- The NPDES program addresses discharge from both traditional point sources, such as 
sewage treatment plants, and storm water discharges


- The NPDES program regulates two very broad types of dischargers, direct and indirect


-- Direct: Discharge effluent directly from a facility to surface water. Such discharges will 
require a permit as discussed above.


-- Indirect: Discharge to a wastewater treatment works rather than directly into 
surface water


-- Though no NPDES permit is required for indirect dischargers, pretreatment of the 
wastewater may be required before introducing it into a treatment works


dredGe and Fill aCTiviTieS (§ 404) 
- In conjunction with EPA, the U.S. Army Corps of Engineers administers a second permit 


program that regulates dredge and fill activity.


-- EPA has responsibility for developing guidelines for the Corps to use in specifying 
disposal sites. The EPA also has authority to limit the use of a disposal site approved by 
the Corps when the discharge into that area will have an unacceptable adverse impact.


-- In some circumstances, a state may be delegated primary jurisdiction over dredge and 
fill permits within its boundaries


-- There may also be nationwide permits applicable for some minor activities
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-- Clearing and construction in wetlands requires that the Air Force obtain a dredge and 
fill permit


-- Failure to obtain a permit can delay projects; require the Air Force to restore land to 
its prior natural condition; and/or subject Air Force personnel to criminal liability


enForCeMenT


- The CWA waives sovereign immunity, subjecting federal agencies to state and local 
regulations


- The waiver applies to both substantive and procedural requirements, including permits and 
reasonable service charges, but does not authorize the payment of civil or administrative 
fines and penalties


SaFe drinKinG waTer aCT


- The Safe Drinking Water Act (SDWA) (42 U.S.C. §§ 300f-300j-26) sets standards for 
public water systems (PWS) and prohibits underground injection that endangers drinking 
water sources


-- Standards apply to PWS that have 15 connections or serve 25 people for at least 60 
days/year


-- The Act exempts from its coverage any PWS that receives all of its water from another 
PWS that consists only of distribution and storage facilities (and does not have any 
collection or treatment facilities); that does not “sell” water to any person; and that is 
not a carrier conveying passengers in interstate commerce


-- Many PWS do not qualify for this exemption simply because they engage in minor 
treatment of their water (e.g., adding chlorine to maintain disinfection levels), or 
because they “sell” water by virtue of providing it to tenants. The EPA has allowed 
the regulatory authority to modify the monitoring requirements imposed on such 
“consecutive PWS.” This matter must be evaluated based on the law and regulations 
of the permitting authority.


-- The Act specifies maximum contaminant levels for drinking water as well as treatment, 
testing and reporting requirements enforceable by states with EPA oversight


- The 1996 amendments to the Act rewrote the waiver of sovereign immunity. As a result, 
federal facilities are now subject to punitive civil fines and penalties.
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REfERENCEs:
42 U.S.C. §§ 300f–300j-26, The Safe Drinking Water Act of 1974
33 U.S.C. §§ 1251 et seq., Clean Water Act
Executive Order Number 11900, Protection of Wetlands (24 May 1997)
AFI 32-1067, Water Systems (25 March 1994)
AFI 32-7041, Water Quality Compliance (10 December 2003) (28 January 2010)
AFI 32-7047, Environmental Compliance Tracking and Reporting (8 April 2004)
AFI 48-144, Drinking Water Surveillance Program (28 September 2010) 
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waTer riGhTS


“Water rights” are a type of property right allowing for the diversion of water from its natural 
state, e.g., pumping it from the ground or transporting it from a stream. (Where we purchase 
water from a utility, the utility, not the installation, has the water right; utility contracts are 
thus outside the scope of this discussion.) Like other types of property law, most water rights 
law is state, not federal law, but federal law water rights are created upon public domain land 
which has been withdrawn for a specific federal purpose. These “federal reserved rights” will 
generally be found on western installations, and under most circumstances, are paramount to 
state rights. Local real estate offices can provide a history of whether a particular installation 
has parcels of “public domain” lands.


doCTrineS


- Most states’ water law is derived from one of two broad doctrines, the Riparian Rights 
Doctrine, and the Prior Appropriation Doctrine. Several states have hybrid schemes, draw-
ing from both doctrines. Generally, riparian systems are found in the east and the prior 
appropriation system is found in western states. Washington, Oregon, and California have 
a combination of the two systems.


-- The Riparian Rights Doctrine: Assigns the right to divert water from a water source 
to landowners with land riparian to (bordering or including) the water source. Land-
owners have analogous “overlying rights” to divert groundwater from sources situated 
beneath their land.


-- The Prior Appropriation Doctrine: Assigns the right to divert water (and priorities 
among water rights holders) on the basis of historical usage, with first-in-time given 
priority over later uses


-- The Federal Reserved Rights Doctrine: Is the third doctrine created under federal law 
pursuant to which land withdrawn from the public domain (in those western states 
in which all title derives from the Federal government), and reserved for a particular 
purpose, is entitled to the minimum amount of (previously unallocated) water neces-
sary to fulfill the purpose of the reservation. This doctrine is judicially created by 
Supreme Court cases. As indicated earlier, these rights, when applicable, are favored, 
and provide a number of advantages.


SovereiGn iMMUniTy


- The key waiver of sovereign immunity with regard to water rights allows the United States 
to be sued in “general stream adjudications,” i.e., in lawsuits designed to determine the 
rights of all potential claimants to a source of water. The Air Force has been involved in 
several major water adjudications in Arizona, Nevada, and Idaho. Water issues continue to 
be an issue at all major western installations and are also becoming more of an issue for all 
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Air Force installations as questions related to the need for permits and payment of fees for 
Air Force water use has increased.


-- There is no waiver of sovereign immunity as to the regulation of those water rights 
which state law provides to the Federal government as of right, e.g., by virtue of being 
a landowner, nor is there any waiver of sovereign immunity to comply with state water 
codes. Generally, the Air Force should not pay any fees associated with a state’s efforts 
to charge the federal government with the privilege of withdrawing water; i.e., water 
assessment or allocation fees. Small administrative fees which protect Air Force water 
rights and provide a benefit to the installation may be paid after a determination that 
fees are appropriate. An example would be to pay an administrative fee to change a 
point of diversion for a well on an installation that does not have federal reserved 
rights; to protect the valuable water right under state law. In some instances, it may 
appropriate as a matter of policy for the Air Force to agree, as a matter of comity, to 
comply with state water codes to the extent practicable and consistent with fiscal law 
and sovereign immunity principles.


Key iSSUe For baSeS: PreServaTion oF waTer riGhTS


- In most prior appropriation states, water rights can be lost inadvertently, as by failing to 
follow procedures for transferring water rights when closing a well. Federal reserved rights 
cannot be abandoned as long as the installation is active.


- In many prior appropriation states, where records may be particularly important, bases do 
not always preserve important records, e.g., records of water usage necessary to establish 
the right to take water. It is prudent to maintain all water use records.


- As water becomes scarcer in prior appropriation states, new users may deprive installations 
with established water rights of water if those installations are not vigilant enough to file 
objections to applications for water rights which could draw down water to which the 
installation has an existing right. CE should monitor activities with local regulators relating 
to water sources within the area.


- In many riparian rights states, state and local authorities are eager to tax and to regulate 
rights which are not subject to any waiver of sovereign immunity as to taxation or regulation. 
Some bases have mistakenly paid these taxes. Questions regarding payment of water fees 
should be directed to the SJA.
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Solid and hazardoUS waSTeS


The Solid Waste Disposal Act (SWDA) (aka the Resource Conservation and Recovery Act 
(RCRA)) imposes requirements for the management of hazardous wastes (HW) and non-
hazardous solid wastes. The Act also provides for regulation of underground storage tanks 
(USTs).


hazardoUS waSTe ManaGeMenT: SUbTiTle C
- RCRA imposes comprehensive requirements on those who generate, transport, treat, store, 


or dispose of HW. Every Air Force installation generates HW and many have RCRA 
regulated facilities for the treatment, storage, and/or disposal of HW.


- RCRA hazardous wastes are solid wastes that are specifically listed as hazardous waste in the 
Code of Federal Regulations (C.F.R.) or solid wastes that exhibit a hazardous characteristic 
(ignitability, corrosivity, reactivity, or toxicity). The Act excludes certain categories of waste 
from its coverage.


- Although used oil destined for disposal or recycling is not a listed HW, RCRA imposes 
management requirements for used oil from generation to reuse or disposal. Used oil that 
exhibits a hazardous characteristic and is not recyclable must be managed as HW.


- RCRA creates a system that regulates and tracks HW from “cradle-to-grave”


-- RCRA sets strict requirements for storing and handling wastes and for personnel 
training, equipment, inspections, and emergency response planning. Most of these 
requirements must be documented and the records kept for inspection.


-- HW may only be accumulated in accordance with specific requirements. Contain-
ers must be properly marked, closed, and kept secure from unauthorized access or 
tampering.


-- An initial accumulation point (aka “satellite point”) is a designated location at or near 
the point of generation of HW. At this location, waste cannot exceed 55 gallons of 
HW or one quart of acutely hazardous waste. Once the limit is exceeded, the container 
must be moved to an accumulation site or permitted TSD facility within three days.


-- An accumulation site is used to temporarily store hazardous wastes until they are 
shipped to a Treatment, Storage and Disposal (TSD) facility. For those generating 
large quantities of hazardous waste, the waste may be retained at an accumulation site 
for up to 90 days. For small quantity generators (defined by the Act and regulations), 
waste may be stored longer.
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-- HW is tracked by a manifest initiated by the generator. When waste is transferred to 
permitted entities that transport, treat, store or dispose of it, the uniform hazardous 
waste manifest is annotated to show that it passed into their possession and was 
properly managed.


-- Transporters must properly label HW and deliver it to a designated TSD facility and 
must comply with Department of Transportation (DOT) requirements for containers, 
labeling, placarding of vehicles, and spill response


- Installations must develop a hazardous waste management plan (HWMP). The HWMP 
incorporates a waste analysis plan, which is the primary document used to identify all waste 
streams generated at the installation.


Solid waSTe: rCra, SUbTiTle d
- The Act establishes minimum requirements for controlling and monitoring solid waste 


disposal. States are given responsibility for the regulation of nonhazardous (municipal) 
solid wastes.


- Municipal solid waste includes containers and packaging, food scraps, and yard trimmings. 
It does not include medical and hazardous wastes, construction and demolition debris, 
municipal sludge, and ash from power plants and incinerators.


UnderGroUnd SToraGe TanKS (USTS): rCra, SUbTiTle i
- The Act covers tanks, including connecting underground pipes, when ten percent or more 


of the volume of the tank and its underground pipes are beneath the surface of the ground


- Tanks that meet this definition are covered if they contain a regulated substance. This 
includes any hazardous substance [defined under the Comprehensive Environmental Re-
sponse, Compensation, and Liability Act (CERCLA)] or petroleum or substances that are 
derived from crude oil. Tanks containing HW are regulated under Subtitle C.


- Existing tanks must be brought up to specified performance standards or closed. If a tank 
has a release, owners and/or operators must take corrective action, including cleaning up 
the area around the tank. New tanks must meet specified standards, and the appropriate 
regulatory agency must be notified before a new tank is installed.


STaTe ProGraMS


- The Environmental Protection Agency (EPA) may delegate the authority to regulate 
RCRA activities so long as the state’s program is at least as stringent as the federal require-
ments. The EPA retains the discretion to enforce RCRA even in states with delegated 
enforcement authority.
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- Waivers of sovereign immunity in RCRA require federal facilities to comply with state 
and local substantive and procedural requirements. Congress recently amended the UST 
provision of RCRA to affect a similar waiver of sovereign immunity.


PollUTion PrevenTion ProGraM


- It is DOD policy to reduce the use of hazardous material, the generation or release of pollut-
ants, and the adverse effects on human health and the environment caused by DOD activities


-- The Air Force manages to reduce use of hazardous materials and the release of pollutants 
into the environment in the following hierarchy of actions:


--- Reduce/eliminate dependence on hazardous materials and reduce waste streams


--- Reuse generated waste and recycle waste not reusable


--- Employ treatment


--- Dispose or release pollutants into the environment only as a last resort


-- Major commands establish procedures to ensure installations develop and execute 
pollution prevention management plans. Plans must contain management strategies 
for ozone depleting chemicals, EPA 17 industrial toxics, hazardous waste, municipal 
solid waste, affirmative procurement of environmentally friendly products, energy 
conservation, and air and water pollutant reduction.


-- Installations must conduct opportunity assessments on a recurring basis for all pollutant 
sources. The assessment examines the total waste generation by type and volume of 
content and determines the most economical and practical option for reduction.


Federal ProCUreMenT, rCra SUbTiTle F
- RCRA Section 6002 and Executive Order 13101 require federal agencies to establish an 


affirmative procurement program (also known as the green procurement program)


-- The EPA designates which items are or can be produced with recovered materials, 
such as paper, retread tires, building insulation, cement/concrete containing fly ash, 
and re-refined oils


-- Federal agencies must procure these designated items composed of the highest percent-
age of recovered material practicable, unless they are not reasonably available, fail to 
meet performance standards, or are available only at an unreasonable price
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--- Procurement not limited to contracting activities, but also includes IMPAC 
card purchases


--- Installations must train all Air Force personnel on the federal procurement 
requirements


-- The EPA is required to evaluate the federal agency’s compliance with RCRA Section 
6002 and EPA guidance when conducting RCRA inspections. Although the EPA has 
no enforcement authority, it can issue a notice of violation for noncompliance with 
RCRA Section 6002 or the EPA guidance.


REfERENCEs:
42 U.S.C. § 6901-92, Solid Waste Disposal Act (as amended by the Resource Conservation 


and Recovery Act (RCRA))
AFI 32-7042, Waste Management (15 April 2009), Incorporating Change 1 (31 March 2010)
AFI 32-7001, Environmental Management (4 November 2011) 
AFI 32-7044, Storage Tank Compliance (13 November 2003)
AFI 32-7060, Interagency and Intergovernmental Coordination for Environmental Planning (25 


March 1994)
AFI 32-7086, Hazardous Materials Management (1 November 2004), Certified Current (29 


December 2009)
AFMAN 32-4013, Hazardous Material Emergency Planning and Response Guide (1 August 1997)
OSD Memorandum, Establishment of the DOD Green Procurement Program (27 August 2004)
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ConTrol oF ToxiC SUbSTanCeS


- The Toxic Substances Control Act (TSCA) (15 U.S.C. §§ 2601-92) regulates the manu-
facture, processing, and distribution of chemicals that pose unreasonable risk of injury to 
human health or the environment


- Authorizes EPA to screen existing and new chemicals to identify potentially dangerous 
products or uses. The EPA can take action ranging from banning the production, import, 
and use of a chemical to requiring that a product bear a warning label.


PolyChlorinaTed biPhenylS (PCbS)
- Prohibits manufacturing and distribution of polychlorinated biphenyls (PCBs)


-- PCBs were common components in hydraulic fluids, lubricants, insecticides, and heat 
transfer fluids and were used in electrical equipment (e.g., transformers, capacitors)


-- Old transformers and capacitors containing PCBs may be found on installations, as 
might PCB-contaminated soil. Other sources of PCBs or PCB contamination may be 
past insecticide spraying, ceiling tile coatings, and certain painted surfaces.


-- Consistent with Air Force Policy and TSCA, installations focus on PCB elimination


aSbeSToS


- TSCA also regulates asbestos


-- Asbestos was widely used in thousands of products because it is strong, flexible, will not 
burn, insulates effectively, and resists corrosion (e.g., floor tiles, insulation, or sealants)


-- The inhalation or ingestion of asbestos fibers can cause disabling or fatal diseases


-- Regulatory requirements cover, among many things, remediation of asbestos hazards, 
implementation of proper work practices, and training in proper handling


-- Installations are most likely to encounter asbestos when maintaining, repairing, reno-
vating, or demolishing buildings or utilities


--- TSCA mandates specific requirements for renovation projects in building that may 
contain asbestos containing material (ACM)


-- Asbestos is also regulated by other statutes, including the Clean Air Act and the Oc-
cupational Safety and Health Act


-- Air Force manages asbestos to reduce exposure to airborne asbestos fibers
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radon


- TSCA also requires studies of federal buildings to determine the extent of indoor radon 
contamination. The Act does not require monitoring or abatement of radon.


-- Radon is a naturally-occurring radioactive gas that may be found in drinking water 
and indoor air


-- Radon in soil under homes is the biggest source of radon in indoor air, which presents 
serious health risks, including cancer


-- In 1999, the EPA proposed a rule to reduce radon in drinking water. Although public 
comment was complete in 2000, the rule has not yet been adopted (see http://www.
epa.gov/ogwdw/radon/proposal.html)


lead-baSed PainT


- TSCA also addresses lead hazards, including requirements for the identification, reduction, 
disclosure, and management of lead-based paint


-- Lead, especially lead-based paint (LBP), is a major concern on installations. LBP was 
commonly used on many buildings prior to 1950, including military family housing. 
Lead-contaminated soil and dust are also a problem. Must address lead hazards during 
maintenance, repair, renovation, and demolition of buildings.


-- Lead hazards are also an important issue when property is transferred or sold


-- Lead exposure can cause serious health effects, particularly in children


-- TSCA seeks to reduce the lead hazard to young children by focusing on child-occupied 
facilities and “target housing” (housing built before 1978)


-- Although TSCA does not contain a general waiver of sovereign immunity, the waiver for 
LBP is extensive, requiring DOD to comply with federal, state, and local requirements


-- EPA and DOD have agreed that lead-contaminated soil outside a housing unit will be 
governed by TSCA and its implementing regulations rather than CERCLA


-- DOD policy requires military installations to comply with the disclosure regulations 
related to LBP in military family housing
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REfERENCEs:
15 U.S.C. § 2601-92, Toxic Substances Control Act (TSCA)
AFI 32-1052, Facility Asbestos Management (22 March 1994), Certified Current (1 April 2010)
AFMAN 48-155, Occupational and Environmental Health Exposure Controls (1 October 2008), 


Certified Current (16 April 2010)
Memorandum, Office of the Under Secretary of Defense, Lead-Based Paint Policy for Disposal of 


Residential Real Property (7 January 2002) (with attachment Field Guide, Lead-Based Paint 
Guidelines for Disposal of Department of Defense Residential Real Property, December 1999)


Memorandum, Office of the Under Secretary of Defense, Disclosure of Known Lead-Based Paint 
(LBP) and/or LBP Hazards in DOD Family Housing (18 February 1997)


Memorandum, Office of the Under Secretary of Defense, Asbestos, Lead Paint and Radon Policies 
at BRAC Properties (31 October 1994)


Memorandum, HQ USAF/CC, Air Force Policy and Guidance on Lead-Based Paint in Facilities 
(24 May 1993)


Memorandum, HQ USAF/CEV, Policy and Guidance on Lead-Based Paint (LBP) Final Disclosure 
Rule (19 August 1996)


Memorandum, HQ USAF/CEV, Air Force PCB-free Status and Clarification of “Target” PCB 
Equipment (15 May 1996)


Memorandum, USAF/CEV, Polychlorinated Biphenyl (PCB) Pollution Prevention Program  
(27 February 1996)
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environMenTal law overSeaS


Overseas compliance is governed by the requirements of: (1) international treaties and agree-
ments; (2) the few United States laws that have extraterritorial application; and (3) DOD and 
service policy.


TreaTieS, STaTUS oF ForCeS aGreeMenTS (SoFaS), and inTernaTional aGreeMenTS


- Can be ambiguous as to applicable standards since many were drafted prior to development 
of specific environmental laws in the 1970s and 1980s


- SOFAs and supplemental agreements


-- The 1993 Supplementary Agreement with Germany contains several provisions that 
the United States is obligated to observe


-- The U.S./South Korea SOFA includes provisions that address environmental protection


- The Basel Convention, which governs trans-boundary movement of hazardous wastes 
(HW), affects the Air Force operations even though the United States has signed but not 
ratified the treaty


-- Limits waste-handling options in countries with inadequate disposal facilities


-- The Environmental Modification Convention prohibits U.S. forces from using certain 
environmental modification techniques to harm other Convention member countries


U.S. lawS


- Generally do not have extraterritorial application unless expressly stated


- The National Environmental Policy Act (NEPA) has limited overseas application, e.g., 
where a sovereign country does not assert jurisdiction


- Some laws have extraterritorial application, such as portions of the National Historic 
Preservation Act


exeCUTive orderS


- Executive Order (E.O.) 12088 directed compliance with host nation environmental pol-
lution control standards of general applicability


- E.O. 12114, as implemented by DODD 6050.7, requires federal Executive Branch agencies 
implement regulations that require consideration of environmental impacts
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-- When making decisions about certain federal actions that will significantly affect the 
environment of a foreign country or geographic area outside the jurisdiction of any 
nation. Such as the oceans outside territorial limits and Antarctica.


dod and air ForCe GUidanCe


- DODI 4715.5 implements E.O. 12088 and prescribes overseas compliance rules for en-
vironmental programs 


-- Designates Environmental Executive Agents (EEAs) for countries where DOD instal-
lations are located 


-- Directs establishment and maintenance of the Overseas Environmental Baseline Guid-
ance Document (OEBGD) to establish a minimum environmental protection standard 
at overseas installations


--- Set of objective standards and management practices designed to protect human 
health and the environment


--- Reflects generally accepted environmental protection standards that apply to DOD 
installations and activities in the U.S.


--- Provides the foundation for development of country-specific Final Governing 
Standards (FGS) for countries where DOD installations are located and the level 
of DOD presence justifies establishment of country-specific standards


--- Provides environmental compliance, conservation, and spill response requirements 
where no FGS have been established


- Requires EEAs develop country-specific final governing standards (FGS)


-- An FGS is a comprehensive set of substantive provisions (e.g., technical limits on dis-
charges) and specific management practices (e.g., training, record keeping) applicable 
to DOD installations in a specific country


-- EEA develops FGS in consultation with representatives of DOD Components that 
operate in the country


-- Results from comparison of host nation environmental standards, international agree-
ment requirements, and OEBGD rules. To be included in the comparison, host nation 
standards must be adequately defined, generally in effect and enforced against host 
nation government and private sector activities.
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-- Normally, standards that provide more protection to human health and the environ-
ment become part of FGS


-- Temporary waivers of FGS requirements available if compliance at installation would 
seriously impair operations, adversely affect relations with host nation, or require 
substantial expenditure of funds for physical improvements at an installation that 
has been identified for closure or a realignment that would remove the requirement


- DODD 6050.7 implements E.O. 12114 and specifies two different environmental impact 
analysis and documentation standards 


-- One applies to proposed actions that do significant harm to environment of global 
commons. The document required by this standard is an Environmental Impact 
Statement.


-- Other applies to proposed actions that do significant harm to environment of foreign 
nation or protected global resource. The documents required by this standard are 
Environmental Reviews and Environmental Studies.


-- The documents the DODD requires be prepared are similar to, but not the same as, 
the Environmental Assessments and Environmental Impact Statements prepared by 
bases located in the U.S. bases to comply with the National Environmental Policy Act 
(NEPA), 42 USC 4321-4370f


- DODI 4715.8 specifies DOD’s overseas cleanup policy


-- Applies to remediation of contamination on or emanating from DOD installations or 
facilities located overseas


-- Also applies to cleanup of contamination caused by current DOD operations overseas 
when the contamination occurs away from the installation or activity


-- Requires DOD Components to take prompt action to remedy known imminent and 
substantial threats to human health and safety


-- However, this duty is limited


--- E.g., it is subject to the availability of funds


--- Also, duty is to reduce risk so it no longer poses an imminent and substantial 
danger; duty is not to eliminate the risk posed by contamination
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--- For contamination at locations away from a DOD installation/facility, duty only 
applies to contamination from “current DOD operations,” which does not include 
everything DOD currently does


-- Cleanup of contamination that does not pose an imminent and substantial health or 
safety threat is authorized in limited circumstances, but requires DOD Component 
commander approval and consultation with the appropriate EEA


-- For spills and UST leaks from current operations, FGS or OEBGD (in countries where 
there is no FGS) specifies immediate response measures


- Air Force and MAJCOM policy can implement, interpret, and/or supplement DODD 
6050.7, DODI 4715.5, and DODI 4715.8, but cannot conflict or replace the DOD policy


-- AFI 32-7006 supplements DOD policies


-- AFIs 32-7047, 90-801, and 90-803 apply to overseas installations; other AFIs contain 
provisions that apply overseas


- DOD environmental planning, compliance, and restoration policies (DODD 6050.7, 
DODI 4715.5, and DODI 4715.8) do not apply to off-installation operational and training 
deployments


-- Environmental annexes to operation plans or operation orders specify requirements


- Response requirements depend on whether the overseas installation is currently in use and 
is not slated for return; has been designated for return or already has been returned to the 
host country; the contamination is on base or off; and/or whether the site poses a known 
imminent and substantial endangerment situation


- Coordinate with the MAJCOM; spill cleanup can be required where there is imminent 
and substantial endangerment, when it is needed to maintain operations or protect human 
health and safety, or is required by international agreement. Additional cleanup may be 
undertaken by host nation and can affect residual value calculation.
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REfERENCEs:
Exec. Order. No. 12088, Federal Compliance with Pollution Control Standards (13 October 1978)
Exec. Order. No. 12114, Environmental Effects Abroad of Major Federal Actions 


(4 January 1979)
DODD 6050.7, Environmental Effects Abroad of Major Department of Defense Actions (31 March 


1979) Certified Current (5 March 2004)
DODI 4715.5, Management of Environmental Compliance at Overseas Installations  


(22 April 1996)
DODI 4715.8, Environmental Remediation for DOD Activities Overseas (2 February 1998)
AFI 32-7006, Environmental Program in Foreign Countries (29 April 1994), Certified Current 


(11 May 2010)
AFI 32-7047, Environmental Compliance Tracking and Reporting (8 April 2004)
AFI 90-801, Environmental, Safety, and Occupational Health Councils (25 March 2005)
AFI 90-803, Environmental, Safety, and Occupational Health Compliance Assessment and Manage-


ment Program (24 March 2010)
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inTrodUCTion To inTernaTional and oPeraTionS law


Commanders increasingly need to understand the legal implications of being assigned, deployed, 
or involved in operations beyond U.S. borders. Accordingly, the following provides an overview 
of international law and outlines the key rules associated with international agreements. Finally, 
it explains the terminology currently used to describe peace operations.


inTernaTional law: deFiniTion and General baCKGroUnd


- The Law of Nations. International law is that law which governs the conduct of countries, 
also known as “states,” and of recognized international organizations, but historically not 
that of individuals. Increasingly, individuals are the subjects of international law; primarily 
under international human rights law.


- This law is vastly different from the kind of law we are used to in the United States


- It is formed differently and the branches of government we generally associate with law do 
not exist in the same manner in the international legal system


- The fact that international law is different does not make it any less binding. Violations of in-
ternational law get worldwide attention and may have significant international consequences.


Two Main ForMS oF inTernaTional law: TreaTy law and CUSToMary law


- Treaty Law: Is a broad category of mostly written, but sometimes oral, agreements entered 
into by authorized representatives of the parties, with each party being either a nation or a 
recognized international organization


-- The parties in essence enter into a contract over the subject matter of the treaty, and 
agree that international law shall govern the terms of the agreement


-- Parties include any state and any recognized international organization; for example, 
United Nations (UN), North Atlantic Treaty Organization (NATO), International 
Committee of the Red Cross (ICRC)


-- Other terminology may be used to describe treaties such as convention, international 
agreement, covenant, pact, protocol, status of forces agreement (SOFA), memorandum 
of understanding (MOU), or memorandum of agreement (MOA). Under international 
law the title or form of an agreement has no legal significance.


-- Some classic examples of treaty law


--- United Nations Charter


--- Disarmament Treaties
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--- NATO SOFA


--- Outer Space Treaty


--- Conventional Weapons Treaty


- Customary Law: Is that form of international law created by the general and consistent 
practice of nations which they follow due to a sense of legal obligation as opposed to policy. 
In determining the existence of customary law positive evidence must exist that a nation 
considers themselves legally obligated to follow the practice or custom in addition to their 
actually following the practice or custom itself.


-- Customary law is also called international custom and customary international law


-- Customary law may take centuries to evolve, or it may be formed very quickly. Ex-
amples include:


--- The 3-Mile Limit: This is a law of the sea custom, which states that a country’s 
territorial sea extends outward three miles beyond the coast. Territorial sea retains 
all of the country’s sovereign rights, the same as if on land. Over the centuries this 
custom evolved because a nation could defend its territory with coastal batteries, and 
the cannon ball could fly up to three miles out. Today, the “treaty” rule, found in the 
United Nations Law of the Sea Convention, recognizes up to a twelve-mile limit.


--- Outer Space Overflight: The customary law which states that a nation’s space 
vehicles could overfly (in outer space) the territory of other nations without seeking 
prior consent became recognized as customary law within a few years of Sputnik


--- Law of Land Warfare: Those international rules we generally associate with the 
Hague Conventions of 1907 evolved as custom but were then codified in treaties


--- Law of the Sea: Most of the rules found in the U.N. Convention on the Law of 
the Sea, formed first as custom, then were codified in the Convention


inTernaTional aGreeMenTS in The UniTed STaTeS air ForCe


- AFI 51-701, Negotiating, Concluding, Reporting, and Maintaining International Agree-
ments generally regulates this area for all Air Force personnel


-- Remember that someone in your chain-of-command is directly responsible for obtain-
ing the proper authority to negotiate and conclude international agreements


-- With this firmly in mind, be careful that your own words or conduct do not lead your 
foreign counterpart to believe that YOU are entering into an international agreement
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-- Definition of “international agreement” from AFI 51-701, Negotiating, Concluding, 
Reporting, and Maintaining International Agreements


--- An international agreement is any agreement concluded with one or more foreign 
governments (including their agencies, instrumentalities, or political subdivisions) 
or with international organization, that:


--- Signed or agreed to (oral agreements can be binding), by personnel of any DOD 
Component, or by representatives of the Department of State, or from other 
departments or agencies of the U.S. Government


--- Signifying the intention of the parties to be bound in international law


-- Definition of “negotiation” is very broad under AFI 51-701


--- Communication by any means of a position or offer


--- On behalf of United States, DOD, or of any officer or organizational element 
thereof


--- To an agent or representative of a foreign government


--- In such detail that acceptance would result in an international agreement


-- Bottom Line: Don’t do anything that might be construed as a negotiation unless you 
have received advance authority


--- Commanders do not have any independent power to negotiate international agree-
ments. Any power to do so arises from a delegation of the President’s executive 
power. There must be a specific grant of authority delegated to the commander 
to permit the making of such an agreement.


--- AFI 51-701: “Air Force personnel will not make any unilateral commitment to 
any foreign government or international organization (either orally or in writ-
ing), tender to a prospective party thereto any draft of a proposed international 
agreement, nor initial or sign an international agreement, before obtaining the 
concurrence of either, or the responsible staff judge advocate as set forth below”
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PeaCe oPeraTionS


- The UN Charter provides means for the international community to address threats to peace 
and security. Such operations may be conducted independently or more usually under the 
sponsorship of the UN or another intergovernmental organization (IGO). Such nontradi-
tional deployments of U.S. forces to trouble spots around the globe can present complex 
legal issues, The U.S. State Department is responsible for determining the type of operation 
and its legal basis, however it is important for commanders to have an understanding of the 
terminology relating to these types of operations, the likely applicable ROE and the impor-
tance of consulting with deployed JAGs to determine the legal framework of the operation.


- Peace Operations: A broad term that encompasses multi-agency and multinational crisis 
response and limited contingency operations involving all instruments of national power 
with military missions to contain conflict, redress the peace, and shape the environment to 
support reconciliation and rebuilding and facilitate the transition to legitimate governance. 
Peace operations include peacekeeping, peace enforcement, peacemaking, peace building, 
and conflict prevention efforts. Also called PO. 


- Peacekeeping Operations: Military operations undertaken with the consent of all major 
parties to a dispute, designed to monitor and facilitate implementation of an agreement 
(cease fire, truce, or other such agreement) and support diplomatic efforts to reach a long-
term political settlement


- Usually conducted in accordance with Chapter VI of the UN Charter. Chapter VI, “Pacific 
Settlement of Disputes” addresses peaceful means of establishing or maintaining peace 
through conciliation, mediation, adjudication, and diplomacy


- Using force is generally limited to self defense


- A credible truce or cease fire must be in effect and the parties to the dispute must consent 
to the operation


-- Peace Enforcement Operations: Operations using the application of military force or 
the threat of its use, normally pursuant to an international authorization, to compel 
compliance with resolutions or sanctions designed to maintain or restore peace and order


--- The term peace enforcement is not specifically mentioned in the UN Charter, 
however the UN Charter’s language allows the UN Security Council (UNSC) 
to authorize military operations ‘as may be necessary to restore or maintain in-
ternational peace and security’ under Chapter VII of the U.N. Charter. Chapter 
VII, “Action with Respect to Threats to Peace, Breaches of the Peace, and Acts 
of Aggression,” provides the UNSC with a wide variety of enforcement actions, 
including the application of armed force. 
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--- The use of force is not limited to self defense and will be reflected in rules of 
engagement 


- Peacemaking, Peace Building, and Conflict Prevention: See JP 3-07.3, Peace Opera-
tions for discussion of Peacemaking, peace building, and conflict prevention. Peacemaking 
and conflict prevention are primarily diplomatic efforts supported by the military, while 
peace building is post conflict actions, predominantly diplomatic and economic, that 
strengthen and rebuild governmental infrastructure and institutions in order to avoid a 
relapse into conflict. 


REfERENCEs:
Charter of the United Nations (26 June 1945)
Joint Pub 3-07.3, Peace Operations (17 October 2007)
AFI 51-701, Negotiating, Concluding, Reporting, and Maintaining International Agreements  


(16 August 2011)
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The law oF arMed ConFliCT (loaC)


One of the most critical subjects for today’s military is the law of armed conflict (LOAC), also 
known as the law of war. As recent events have taught us, we cannot assume that every Airman 
is fully aware of all his/her rights and responsibilities under the law of armed conflict. Now 
more than ever, in the complex myriad of operational situations in which Air Force units are 
involved, commanders must ensure their personnel are trained and comply with the LOAC.


whaT iS loaC?
- Also known as the Law of War, LOAC is the part of domestic and international law that 


regulates the conduct of armed hostilities. LOAC encompasses all international law for 
the conduct of hostilities binding on the United States or its individual citizens, including 
treaties and international agreements to which the United States is a party, domestic law 
implementing those treaties and applicable customary international law. AFI 51-401 (2011).


- LOAC has two main sources: Customary international law arising out of the conduct 
of nations during hostilities and binding upon all nations; and treaty law (also called 
conventional law) arising from international treaties and only binding upon those nations 
that have ratified a particular treaty


- LOAC treaty law is generally divided into two overlapping areas: Geneva Law (named for 
treaty negotiations held over the years at Geneva, Switzerland) and Hague Law (named for 
treaty negotiations held over the years at The Hague, Netherlands)


-- Geneva Law: Is concerned with protecting persons involved in conflicts (wounded 
and sick; wounded, sick and shipwrecked at sea; POWs; civilians)


-- Hague Law: Is concerned mainly with the means and methods of warfare (e.g., lawful 
and unlawful weapons, targeting)


PUrPoSeS oF loaC
- Motivate the enemy to observe the same rules (reciprocity) 


- Limit the effects of the conflict (reduce damages and casualties)


- Guards against acts that violate basic tenets of civilization, protects against unnecessary 
suffering 


- Protect combatants and noncombatants from unnecessary suffering


- Safeguard fundamental rights of combatants and noncombatants
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- Provides advance notice of the accepted limits of warfare, and may prevent the conflict 
from becoming worse or motivate the enemy to surrender 


- Make it easier to restore peace when the conflict is over


Geneva law


- 1949 Geneva Conventions for the Protection of War Victims consist of four different 
conventions:


-- Wounded and Sick (GWS)


-- Wounded, Sick, and Shipwrecked at Sea (GWS Sea)


-- Prisoners of War (GPW)


-- Civilians (GC)


- The original parties to the 1949 Conventions negotiated two additional protocols in 1977. 
The United States is not a State Party to API. This section contains API provisions, some 
with necessary clarification or explanation, where those provisions have been determined 
to be an accurate statement of the law of war or consistent with U.S. practice. 


-- Protocol I (International Conflicts) 


-- Protocol II (Non-International Conflicts)


haGUe law


- The Hague Peace Conferences of 1899 and 1907 resulted in the Hague Conventions of 
1907; those conventions with continuing validity are:


-- Convention III, Relative to the Opening of Hostilities


-- Convention IV, Respecting the Laws and Customs of War on Land with annexed 
regulations (the “Hague Regulations”)


-- Convention V, Respecting the Rights and Duties of Neutral Powers and Persons in 
Case of War on Land


-- Convention VIII, Relative to the Laying of Automatic Submarine Contact Mines


-- Convention IX, Concerning Bombardment by Naval Forces in Time of War
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- Efforts in 1922-23 to create the Hague Rules of Air Warfare resulted in draft rules that 
never took effect, but are today viewed as reflecting, not customary law, but guidelines for 
proper conduct


- Other Notable Hague Conventions


-- Declaration concerning Expanding Bullets (1899)


-- Convention for the Protection of Cultural Property in the Event of Armed Conflict 
(1954)


baSiC leGal PrinCiPleS oF loaC
- Military Necessity


-- Definition: Permits the application of only that degree of regulated force, not otherwise 
prohibited by the laws of war, required for the partial or complete submission of the 
enemy with the least expenditure of life, time, and physical resources


-- Attacks must be limited to military objectives, i.e., any objects which by their nature, 
location, purpose, or use make an effective contribution to military action and whose 
total or partial destruction, capture, or neutralization, in the circumstances ruling at 
the time, offers a definite military advantage. Examples include troops, bases, supplies, 
lines of communications, and headquarters.


- Distinction


-- International law obligation of parties to a conflict to distinguish between the civil-
ian population (or individual civilians not taking a direct part in the hostilities) and 
combatant forces when engaged in military operations


-- Military force may be directed only against military objects or objectives, and not 
against civilian objects


--- Civilian objects are such objects as places of worship, schools, hospitals, and 
dwellings


--- Civilian objects can lose their protected status if they are used to make an effective 
contribution to military action


--- In case of doubt whether a civilian object is being used to make an effective con-
tribution to military action, the presumption should be that it is not used for 
military purposes
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-- Application of the principle of discrimination to military operations is understood to 
prohibit the following types of actions: 


--- Intentional attack of persons hors de combat


--- Directing force against civilian objects rather than military objectives


--- Deliberately attacking civilians not taking a direct part in hostilities


-- However, a defender has an obligation to separate civilians and civilian objects (either in 
the defender’s country or in an occupied area) from military targets. Failure to separate 
them may lead to a loss of their protected status.


- Proportionality


-- Those who plan military operations must take into consideration the extent of civilian 
destruction and probable casualties that will result and, to the extent consistent with 
the necessities of the military situation, seek to avoid or minimize such casualties and 
destruction. Civilian losses must be proportionate to the military advantages sought.


-- The concept does not apply to military facilities and forces, which are legitimate targets 
anywhere and anytime. However, individual military personnel may be in a protected 
status (e.g., chaplains, medics, wounded, sick, shipwrecked at sea, surrendering, or 
aircrews parachuting from disabled aircraft).


-- Damages and casualties must be consistent with mission accomplishment and allowable 
risk to the attacking force (i.e., the attacker need not expose its forces to extraordinary 
risks simply in order to avoid or minimize civilian losses)


- Humanity 


-- This principle prohibits the employment of any kind or degree of force that is not 
necessary for the purposes of war, that is, for the partial or complete submission of the 
enemy with the least possible expenditure of life, time, and physical resources


-- Relevant Hague Regulations provisions:


--- “The right of belligerents to adopt means of injuring the enemy is not unlimited” 
(Article 22)


--- “In addition to the prohibitions provided by special Conventions, it is especially 
forbidden
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---- To employ poison or poisoned weapons


---- To kill or wound treacherously individuals belonging to the hostile nation 
or army


---- To employ arms, projectiles, or material calculated to cause unnecessary 
suffering” (Article 23)


-- Examples of lawful weapons:


--- Incendiary weapons (but see below)


--- Fragmentation weapons and cluster bombs (CBUs)


--- Nuclear weapons (but some international treaties forbid placement in certain areas 
– outer space, ocean seabeds, Antarctica, certain countries or regions)


--- Shotguns (but must have hardened [also called “chilled”] shot) and silencers


--- Landmines (but see below)


-- Examples of unlawful weapons:


--- Poisons or poisoned weapons


--- Bullets that expand or flatten easily in the human body (“dum-dum” bullets)


--- Any weapon the primary effect of which is to injure by fragments that, in the 
human body, escape detection by X-rays


--- Indiscriminate weapons


---- Biological and bacteriological weapons


---- Weapons incapable of being controlled


---- Chemical weapons (but see below)


-- Even lawful weapons may be used unlawfully. Examples: rifles to shoot POWs, strafing 
civilians, firing on shipwrecked mariners or downed aircrews.
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- Chivalry


-- This principle addresses the waging of war in accord with well-recognized formalities 
and courtesies


-- It permits lawful ruses, such as camouflage, false radio signals, and mock troop 
movements


-- It forbids treacherous acts (perfidy). These involve misuse of internationally recognized 
symbols or status to take unfair advantage of the enemy, such as false surrenders, 
placing anti-aircraft artillery in hospitals, and misuse of the red cross, red diamond, 
or the red crescent.


- Recent Treaty Developments


-- Conventional Weapons Convention of 1980


--- Incendiary Weapons: Are legal; however, Protocol III to the Certain Conventional 
Weapons Convention places restrictions upon their use in certain instances, such 
as in urban areas where there are concentrations of civilians.


--- Land Mines: Are addressed by the Certain Conventional Weapons Convention, 
Protocol II. It primarily concerns marking minefields (including air-delivered 
mines) and removing mines at the end of a conflict. The United States and a 
number of other countries amended the Protocol in 1996 to require anti-personnel 
land mines (APLs) outside marked minefields to self-detonate within a limited time 
and to forbid non-detectable APLs. The Ottawa Convention (which became effec-
tive as of 16 March 1999) bans all anti-personnel land mines. The U.S. declined 
to sign the treaty.


--- Blinding Lasers: Are addressed by Protocol IV of the Convention. The Protocol 
is in effect for the United States. It only prohibits only the use of lasers that are 
specifically designed to cause permanent blindness to unenhanced vision.


-- The 1993 Chemical Weapons Convention, was ratified by the U.S. and became ef-
fective in April 1997. It outlaws use of chemical weapons, including self-defense. The 
Convention also bans the use of riot control agents “as a method of warfare.” The 
1993 Convention does not regulate “law enforcement including domestic riot control 
purposes.” The 1993 Convention complements, but does not replace, the 1925 Geneva 
Gas Protocol. The Protocol to make a reservation preserving their right to use chemical 
weapons in response to a “first use” against them; the 1993 Convention does not permit 
such a reservation.







CHAPTER SEVENTEEN      International and Operations Law      671
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oPeraTionS law


Operations law (also called operational law) generally refers to those legal rules applicable 
when conducting military operations. It consists of the entire body of domestic, foreign, and 
international law and applicable DOD and Air Force authorities that impact the activities of 
U.S. forces across the range of military operations. Operations law advice should be sought 
and provided at all levels of command during all phases of planning (i.e., deliberate and crisis 
action planning) and actual operations. 


overview


- Operations law is a collection of diverse legal areas. It is not a unique, stand-alone body 
of law or rules; rather, it consists of existing rules that usually take on greater significance 
during military operations.


-- It includes matters such as the law of armed conflict, rules of engagement, domestics 
operations, command and control authorities, humanitarian assistance, and other areas 
normally associated with the conduct of military operations, whether at home station 
or in a deployed environment


-- Operations law also includes such matters as military justice, procurement law, fiscal 
law, and legal assistance that also play a large role in the normal day-to-day functioning 
of a legal office


JUdGe advoCaTe and oPeraTionS law


- A judge advocate, acting as an operations law attorney, is:


-- Available at all times to assist the command on legal issues and problems that arise 
during all phases of planning and operations


-- Knowledgeable in laws and rules that are of specific importance during operations


-- Provided “reachback” to JAG assistance at other levels of the command and from JAG 
offices within the Air Force for unique and serious issues that may arise


- A common misconception is that JAG advice during a military operation is limited to issues 
involving the law of war (or the law of armed conflict)


-- Such issues are extremely important; however, most issues that arise are important yet 
more mundane, such as proper authority for the expenditure of funds and limitations 
on humanitarian assistance or support to civil authorities
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-- The deployed JAG can play a crucial role in the overall success of an operation if kept 
involved in all phases of planning and operations. It is easier to confront legal issues 
before the fact than to address them afterwards.


REfERENCE:
Air Force Operations and the Law (2009)







674      The Military Commander and the Law


inForMaTion oPeraTionS


Information Operations (IO) involve offensive and defensive actions covering a broad spectrum 
of capabilities ranging from ancient concepts of military deception to relatively new capabilities 
involving computers and satellite systems. DODD 3600.01 defines IO as, “[t]he integrated em-
ployment of the core capabilities of Electronic Warfare (EW), Computer Network Operations 
(CNO), Military Information Support Operations (MISO), Military Deception (MILDEC), 
and Operations Security (OPSEC), in concert with specified supporting and related capabilities, 
to influence, disrupt, corrupt, or usurp adversarial human and automated decision making while 
protecting our own.” As a whole, IO can pose substantial legal challenges, many of which are 
classified and are addressed at higher headquarters or national levels. In addition, IO conducted 
during hostilities or a military operation must comply with the applicable Rules of Engagement 
(ROE) and the Laws of Armed Conflict (LOAC). IO planners and commanders conducting IO 
must seek advice of legal counsel to navigate the complicated legal and regulatory restrictions 
in this area.


eleCTroniC warFare (ew)
- EW is “any military action involving the use of electromagnetic and directed energy to 


control the electromagnetic spectrum or to attack the enemy” (see JP 3-13)


- EW gained prominence in World War II and remains one of the most important compo-
nents of IO


- EW consists of electronic attack (EA), electronic protection (EP), and electronic support (ES)


-- EA uses electronic jamming and deception to disrupt and degrade adversary radar, 
guidance, and communications systems


-- EP protects friendly forces and systems from enemy EA; examples of EP include stealth 
technology, chaff, and emissions control


-- ES includes surveillance of the electromagnetic spectrum and is conducted by systems 
such as airborne early warning aircraft


- It is important to consider possible collateral damage to friendly, civilian, or neutral 
aviation and infrastructure before conducting EW, particularly when jamming radar and 
guidance systems


CoMPUTer neTworK oPeraTionS (Cno)
- CNO is defined as, “computer network attack, computer network defense, and related 


computer network exploitation enabling operations (see JP 3-13). The inclusion of CNO 
as a core IO capability is a recognition of the increasing importance of computer networks 
to military operations and their use by potential adversaries.
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- CNO entail significant legal considerations, which can become even more pronounced if 
engaging in CNA


MiliTary inForMaTion SUPPorT oPeraTionS (MiSo) (ForMerly Known aS PSyCholoGiCal 
oPeraTionS (PSyoPS))
- MISO “convey selected information and indicators to foreign audiences to influence their 


emotions, motives, objective reasoning and ultimately the behavior of foreign governments, 
organizations, groups, and individuals” (see JP 1-02)


- MISO seek to “induce, influence, or reinforce the perceptions, attitudes, reasoning, and 
behavior” of our adversary’s leaders and military forces (AFDD 3-13)


- MISO is governed by explicit legal authorities that direct and determine how the capability 
is utilized


- MSIO may not be conducted against U.S. citizens


- MISO must be coordinated through the Department of State and the appropriate embassies 
during peacetime


- MISO may not engage in perfidy


- Public Affairs teams may be used to counter enemy PSYOP, but may only use truthful 
information to do so


MiliTary deCePTion


- Actions intended to “deliberately mislead adversary military decision makers as to friendly 
military capabilities, intentions, and operations, thereby causing the adversary to take 
specific actions (or inactions) that will contribute to the accomplishment of the friendly 
forces mission” (see JP 3-13)


- There are robust legal issues involved in MILDEC operations, to include distinguishing 
lawful ruses from perfidy, a job that is often difficult and may result in ambiguity


-- Lawful ruses may include aerial decoys, simulated damage, false radio signals, or false 
raids, such as the Allies’ bombing of Norway prior to the 6 June 1944 Normandy 
invasion


-- Perfidy involves treachery or injuring any enemy by their reliance upon LOAC; ex-
amples include misuse of protected symbols such as the Red Cross, feigning surrender 
and then attacking exposed troops attempting to accept the surrender, and misusing 
enemy uniforms or transponder signals to attack
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--- Otherwise lawful ruses may also become unlawful if it involves performing an 
illegal act, such as tricking the enemy into attacking their own civilians


-- Although all commanders are authorized to engage in deception operations, such 
operations can have higher approval authorities and be subject to special restrictions 
under the Standing Rules of Engagement (SROE) and other directives


oPeraTionS SeCUriTy (oPSeC)
- OPSEC involves identifying those actions of friendly forces that can be observed by adver-


saries and used to the adversaries’ advantage, then taking steps to reduce the intelligence 
value of the adversaries’ observations


- OPSEC is closely tied to MILDEC and EW


- OPSEC is generally bound by the same legal guidelines as MILDEC


SUPPorTinG and relaTed CaPabiliTieS


- The IO supporting capabilities are identified as: Information Assurance (IA); physical 
security, physical attack, counterintelligence, and combat camera. These capabilities are 
involved in the information environment and contribute to effective IO.


- The IO related capabilities are identified as: Public Affairs (PA); Civil-Military Operations 
(CMO); and defense support to public diplomacy. While the primary purpose and rules 
governing the related capabilities are different than those of IO’s core capabilities, they all 
impact the information environment and require close coordination and deconfliction.


-- PA may not intentionally deceive the Congress, U.S. citizens, or U.S. news media 
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rUleS oF enGaGeMenT


The Secretary of Defense (SecDef ) approves rules of engagement or rules on the use of force to 
establish policies and provide guidance governing the actions to be taken by U.S. commanders 
and their forces during military operations and routine functions. For U.S. forces the applicable 
rules of engagement will be governed by either the Standing Rules of Engagement (SROE) or 
the Standing Rules for the Use of Force (SRUF). Whether the SROE or SRUF applies to the 
actions of a particular military member depends on where that military member is geographically 
located and the nature of the mission that he or she is performing. SROE apply to all military 
operations, contingencies, and routine military functions occurring off DOD installations, 
outside U.S. territory and U.S. territorial seas. Within U.S. territory, the SROE also apply to 
air and maritime homeland defense missions. The SRUF apply during defense support of civil 
authorities, routine military functions, and land based homeland defense missions occurring 
within U.S. territory. The SRUF also apply to routine military functions on DOD installations, 
wherever located. Finally, the SRUF apply to military members performing law enforcement 
or security duties whether on or off DOD installations. 


PUrPoSeS oF The rUleS oF enGaGeMenT (roe)
- Provide implementation guidance on the exercise of self-defense and the application of 


force for mission accomplishment (SROE, Enclosure A, para 1a)


-- During “peacetime” missions (humanitarian, etc.)


-- During the transition from “peacetime” to “conflict”


-- During combat operations while engaged in a “conflict”


-- During the transition away from a “conflict” to “peacetime”


Sroe/SrUF SelF-deFenSe ConCePTS


- In peacetime, U.S. forces may use force only in self-defense


-- Article 51, United Nations Charter: “Nothing in the present Charter shall impair the 
inherent right of individual or collective self-defense if an armed attack occurs against 
a member of the United Nations, until the Security Council has taken the measures 
necessary to maintain international peace and security”


- Recognize commanders’ inherent right (and obligation) to exercise unit self-defense to 
accomplish mission objectives


-- The SROE/SRUF does not limit a commander’s inherent authority and obligation to 
use all necessary means available to take all appropriate action in self-defense of the 
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commander’s unit and other U.S. forces in the vicinity (SROE, Enclosure A, para 3a 
and Enclosure L, para 4a)


- Unless otherwise directed by a commander, military members may exercise individual 
self-defense 


- Unit and Individual Self-defense arises during two occasions:


-- In response to a use of force (“hostile act”) (SROE, Enclosure A, para 3e and Enclosure 
L, para 4c)


-- In response to an imminent use of force (“hostile intent”) (SROE, Enclosure A, para 
3f and Enclosure L, para 4d) Determining the imminence of a threat is based on an 
assessment of all facts and circumstances known to U.S. forces at the time and may be 
made at any level. “Imminence” does not necessarily mean immediate or instantaneous. 


addiTional MeThodS oF SelF deFenSe—whaT or who May we deFend?
- National Self-Defense. The act of defending the United States, U.S. forces, U.S. citizens 


and their property (in certain circumstances), and U.S. commercial assets from a hostile act, 
or demonstrated hostile intent


- Collective Self-Defense. The act of defending designated non-U.S. citizens, forces, prop-
erty, and interests from a hostile act or demonstrated hostile intent only with President 
or Secretary of Defense approval


SelF-deFenSe reSPonSe GUidelineS


- De-escalation: When time and circumstances permit, the forces committing hostile acts or 
hostile intent should be warned and given the opportunity to withdraw or cease threatening 
actions


- Necessity: Exists when a hostile act is committed or hostile intent is demonstrated against 
U.S. forces or other designated persons or property


- Proportionality: Amount of force necessary to decisively counter a hostile act or demon-
strated hostile intent and ensure the continued safety of U.S. forces or other designated 
persons and property. The force used must be reasonable in intensity, duration, and mag-
nitude to the threat based on all facts known to the commander at the time.


- Pursuit: U.S. forces can pursue and engage a hostile force that has committed a hostile 
act or demonstrated a hostile intent, if those forces continue to commit hostile acts or 
demonstrate hostile intent. (Applicable rules of engagement may restrict or place limitations 
on U.S. forces ability to pursue or engage a hostile force across an international border.)
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roe For MiSSion aCCoMPliShMenT


- In addition to providing guidance on the exercise of self-defense, ROE can also be utilized 
to provide guidance on the use of force for mission accomplishment


- For example, the ROE can identify a particular organization as a hostile force or delegate 
to a subordinate commander the authority declare organizations or individuals hostile 


- U.S. forces may engage declared hostile forces regardless of whether such forces committed 
a hostile act or demonstrated hostile intent


CriTiCal FaCTorS ThaT inFlUenCe The ProMUlGaTion oF roe
- Domestic law and regulations (e.g., Executive Order 11850 limiting use of riot control 


agents)


- National security policy (protect interests of United States and allies)


- Operational concerns (protect our forces and those of our allies)


- International law (LOAC, Status of Forces agreements, UN Security Council Resolutions)


-- LOAC is the part of international law that regulates the conduct of armed hostilities 
(violations are punishable under the UCMJ)


-- ROE have to comply and can NEVER authorize an act that is forbidden under 
LOAC. Essentially, ROE are always either equal in restrictiveness or more restrictive 
than LOAC.


SPeCiFiC GUidanCe For U.S. ForCeS oPeraTinG wiTh MUlTinaTional ForCeS (Sroe, en-
CloSUre a, Para 1F)
- U.S. forces assigned under operational control (OPCON) or tactical control (TACON) of a 


multinational force (MNF) will follow the ROE of the MNF for mission accomplishment, 
if authorized by order of the Secretary of Defense. U.S. forces retain the right of self-defense. 
Apparent inconsistencies between the right of self-defense contained in U.S. ROE and the 
ROE of the MNF will be submitted through the U.S. chain of command for resolution. 
While a final resolution is pending, U.S. forces will continue to operate under U.S. ROE.


- When U.S. forces are under U.S. OPCON or TACON, operating in conjunction with a 
MNF, reasonable efforts will be made to develop common ROE. If common ROE cannot 
be developed, U.S. forces will operate under all applicable U.S. ROE and the MNF forces 
will be informed of this fact.
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ConSideraTionS when PreParinG roe
- Different ROE must be drafted for different tasks and different levels (e.g., information op-


erations, counterdrug support operations, noncombatant evacuation operations, domestic 
support operations, and maritime, land, air, and space operations (SROE Enclosures B-J))


- What is the goal of the President and the Secretary of Defense? (e.g., hostage rescue, freedom 
of navigation, destruction of a terrorist training base, prevention of human suffering)


- In order to carry out that goal, what is the mission? (e.g., conduct a show of force, limited 
or minor attack, occupy hostile territory)


- Who are our hostile forces, if any? 


- Who are our allies? (e.g., NATO, coalition partners, United Nations)


- Are there any unique concerns? (e.g., preserving a coalition, , avoiding escalation of the 
conflict)


- Who should draft the ROE? (e.g., those familiar with the weapons and the systems, keeping 
in mind that commanders are responsible for the ROE)


- How is ROE disseminated? (e.g., SROE, Special Instructions (SPINS), SRUF, joint task 
force guidance)


reQUeSTinG roe ChanGeS


- Although the SROE are fundamentally permissive commanders at all echelons may request 
supplemental ROE or amplification of approved ROE (SROE, Enclosure J). Clarity is the 
goal. Some applicable considerations include:


-- Avoid strategy and doctrine


-- Avoid restating the law of war


-- Avoid tactics


-- Avoid safety-related restrictions
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REfERENCEs:
Charter of the United Nations, Article 51 (26 June 1945)
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ment for U.S. Forces (13 June 2005, current as of 18 June 2008)
CJCSI 5810.01C, Implementation of the DOD Law of War Program (30 April 2010)
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FiSCal law dUrinG dePloyMenTS


In an era marked by a rapidly-expanding operational tempo, which may involve deployments 
anywhere in the world, commanders must be aware of the basic rules regulating the activities 
U.S. forces may conduct during a deployment, and the funding to pay for those activities. 
The most significant basic concept is to distinguish between those items or services we may 
sell, grant, or loan to a foreign country (security assistance, which is administered by the U.S. 
Department of State, with assistance from the Department of Defense) and those activities 
U.S. forces conduct as part of an exercise in a foreign country, for which we are the primary 
beneficiaries and the foreign country receives only a minor and incidental benefit.


dePloyMenT-relaTed aCTiviTieS


- Problems first surfaced during the Ahuas Taras (Pine Tree) exercise series in Central America 
in 1980s. The General Accounting Office investigated U.S. military activities and found 
U.S. forces had repeatedly violated basic fiscal restrictions, and in some cases had acted 
with no authority.


- Deployment-related activity questions usually arise during combined (U.S. and foreign 
nation) exercises that are also joint (more than one U.S. armed force participating) and are 
located outside the U.S. (although CONUS exercises (e.g., Partnership for Peace (PFP) 
exercises) may be subject to some of the same constraints)


- THE PRIMARY BENEFICIARY OF EACH ACTIVITY MUST BE THE U.S. FORCES 
INVOLVED. THE BENEFIT TO THE HOST COUNTRY MUST BE ONLY MINOR 
AND INCIDENTAL.


MaJor TyPeS oF ConSTrUCTion aCTiviTieS


- Military Construction Project (MILCON): Includes all military construction work neces-
sary to produce a “complete and usable facility” or a “complete and usable improvement to 
an existing facility” (10 U.S.C. § 2801). This eliminates the ideas of “project splitting” or 
“project incrementation” (a group of contracts using Operations & Maintenance (O&M) 
funds, each for less than $750,000, to accomplish a unified purpose) or “phasing” (do less 
than $750,000 this year and again next year and again the next year, etc.)


- Maintenance and Repair: Maintenance (recurrent work to prevent deterioration) and 
repair (restoration for use for a designated purpose) are not construction and not subject 
to these restrictions (although they may be subject to others)


- Exercise Construction: The SecDef must give the Appropriations and Armed Forces Com-
mittees at least 30 days prior notice of plan and scope of any proposed exercise when 
anticipated construction expenditures (temporary or permanent) will exceed $100,000
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- Unspecified Minor Military Construction (UMMC) Using MILCON Funds


-- This activity uses military construction funds, NOT O&M funds


-- It is used to create enduring improvements and structures to be used during future 
operations (e.g., assault landing strips, roads, hangers, barracks) Each project must 
have an “approved cost” equal to or less than $2,000,000. However, the maximum 
is raised to $3,000,000 for a project “intended solely to correct a deficiency that is 
“life-threatening, health-threatening, or safety-threatening.”


-- Funded costs include “out of pocket” expenses such as contract costs, TDY expenses, 
and the cost of fuel to operate equipment. They do not include military pay, equipment 
depreciation, or other “sunk costs” (but these still must be reported).


- Unspecified Minor Military Construction (UMMC) Using O&M Funds


-- Construction of an “unspecified minor military construction project” may be funded 
from exercise operations & maintenance (O&M) funds


-- This construction is limited to $750,000 cost per project


-- Funded costs include “out of pocket” expenses such as contract costs, TDY expenses, 
and the cost of fuel to operate equipment. They do not include military pay, equipment 
depreciation, or other “sunk costs” (but these still must be reported).


- Notice must be given to Congress at least 21 days (14 days if by electronic means) before 
commencing any project exceeding $750,000


- Exercise Construction of “Minor Structures Clearly of a Temporary Nature” May Be 
Funded from Exercise O&M Funds


-- GAO recognized DOD’s authority to do so in both its 1984 and 1986 Ahuas Tara 
II opinions


-- In debating 10 U.S.C. § 2805(c), Congress took a very narrow view of “minor and 
temporary,” e.g., base camp facilities such as tent platforms, field latrines, and range 
targets, must be removed at the end of the exercise







CHAPTER SEVENTEEN      International and Operations Law      685


- Training Activities (Often Called Either Deployments for Training (DFTs) or Joint 
Combined Exchange Training (JCETs))


-- The purpose of these activities must be to train our forces, with only an incidental 
benefit flowing to the forces we train


-- Familiarization (interoperability) and safety training is proper, but not if it rises to the 
level normally provided by security assistance projects (MTTs, TATs, etc.)


-- Special operations forces (including civil affairs and PSYOPS forces) training of indig-
enous forces of “developing countries” authorized to pay or reimburse “incremental 
expenses” of the developing country because of special operations force’s own training 
requirements


- Exercise Activities and Conferences:


-- Military-to-military contact programs carried out by combatant commanders of unified 
commands to assist military forces of other countries to understand the appropriate 
role of military forces in a democratic society


-- Training Latin American forces, the basis for LATAM subject matter expert exchanges 
(SMEEs) carried out by USAF and USA


-- Using U.S. funds to pay for attendance of military personnel from developing countries 
at conferences, seminars, or similar meetings


-- Developing countries combined exercise program (DCCEP) pays “incremental ex-
penses” of developing countries to participate in combined exercises


-- Expanded international military education and training (IMET) program to teach 
defense resource management, civilian control of the military, military justice systems, 
and human rights


-- Exchange of training and related support with a friendly foreign country or an inter-
national organization


-- Military-to-military contacts program with nations of former Soviet Union and Eastern 
Europe regional cooperation programs


--- Partnership for Peace (PFP)–assistance to and cooperation with PFP countries


--- Cooperative threat reduction with states of former Soviet Union (“Nunn-Lugar” Act)
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- Humanitarian and Civic Assistance (HCA); this Activity Includes Two Types:


-- Earmarked funded HCA: (Using service operations and maintenance (O&M) funds) 
in conjunction with authorized military operations in a foreign country in order to 
promote security interests of U.S. and the foreign country, and to improve specific op-
erational readiness skills of U.S. armed forces members who participate in the activities


--- The Secretary of State must specifically approve the HCA to be given to any 
foreign country AND SecDef has to report HCA activities to Congress NLT 1 
March each year


--- HCA activities shall complement, and may not duplicate, any other form of social 
or economic assistance provided by the U.S. to the country concerned and must 
serve the basic economic and social needs of the people of the country


--- Funded HCA only includes certain specified activities:


---- Medical, surgical, dental, and veterinary care in rural or underserved areas, 
including education, training, and technical assistance related to the care 
provided


---- Construction of rudimentary surface transportation systems


---- Well drilling and construction of basic sanitation facilities


---- Rudimentary construction and repair of public facilities


---- HCA cannot be furnished to individuals or groups engaged in military or 
paramilitary activities


-- “De Minimis” HCA: DOD can use other funding (not clearly specified) for minimal 
expenditures incurred in furnishing funded HCA. However, O&M funds may only 
be obligated for “incidental costs” of carrying out funded HCA.


--- What is “incidental?” It has to meet the “reasonability” standard—i.e., would a 
reasonable person consider it “incidental to the exercise.”


--- Generally, it cannot be the sort of foreign assistance provided by the U.S. Agency 
for International Development (USAID). However, in certain cases U.S. forces 
can perform assistance and be reimbursed by USAID under the Economy Act.
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--- These activities should not significantly impact the deploying unit’s readiness 
training


--- O&M funds expended for de minimis HCA should represent only a minor or 
reasonably small percentage of the exercise’s total O&M funds


--- Examples provided by Congress:


---- A unit doctor’s exam of local villagers for a few hours with administration of 
several shots and issuance of some medication would be appropriate, but not 
appropriate to dispatch a medical team for mass inoculations


---- Opening of an access road through trees and underbrush for several hun-
dred yards would be appropriate, but asphalting of any roadway would 
not be appropriate


REfERENCEs:
10 U.S.C. § 401
10 U.S.C. § 2801, 2805
DODI 2205.02, Humanitarian and Civic Assistance (HCA) Activities (2 December 2008)
DODI 2205.3, Implementing Procedures for the Humanitarian and Civic Assistance (HCA) 


Program (27 January 1995)
Comptroller General Decisions, To the Honorable Bill Alexander, B-213137 of 1984 (63 Comp. 


Gen. 422) and January 30, 1986 (unpublished)
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ForeiGn CriMinal JUriSdiCTion


Air Force members serving or deployed at overseas locations may be subject to criminal proceed-
ings by both the host nation (HN) and by the United States for offenses allegedly committed. 
Primary jurisdiction of the case is normally governed by the terms of any applicable status of 
forces agreement (SOFA) with the particular HN. In certain peace operations, especially those 
run by the United Nations, a status of mission agreement (SOMA) may be used instead of a 
SOFA. In this discussion, SOFA will refer to both SOFAs and SOMAs.


- As a starting point, the HN has jurisdiction over any member physically within its borders 
based on territorial sovereignty


- Simultaneously, the United States always has court-martial jurisdiction over any member 
for UCMJ offenses (the UCMJ applies “in all places”). Which nation gets to prosecute and 
retain custody of the member depends upon a variety of factors spelled out in the SOFA.


violaTionS oF hn law


- If a military member commits an offense that violates HN law, regardless of whether it 
violates the UCMJ, numerous steps may be triggered


-- Military commanders generally have an obligation to place U.S. service members on 
“international hold” pending resolution of criminal cases within the HN


-- U.S. service members generally must be released to HN officials upon indictment by 
the HN (specific timing of release varies by country)


-- Counsel fees for civilian HN attorneys may be paid on behalf of U.S. service members;


-- On conviction by a HN court, U.S. service members face HN sentencing, including 
confinement in the HN


-- Trial observers, usually designated judge advocates, monitor HN criminal proceedings 
to determine whether U.S. service members are receiving fair trials


SoFaS


- The major SOFAs (NATO, Japan, and Korea) contain similar formulas for determining 
which country gets to exercise jurisdiction over U.S. personnel for criminal offenses


-- Exclusive jurisdiction belongs to:


--- The United States for crimes under U.S. military or other applicable law that are 
not violations of HN law (e.g., AWOL, disrespect, and disobeying orders)
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--- The HN for acts that are crimes under the HN’s laws but not under U.S. law (e.g., 
religious crimes, political crimes, and certain negligent acts that, under U.S. law, 
do not rise to the level of criminal conduct)


-- Concurrent (shared) jurisdiction occurs when conduct is criminal under both U.S. and 
HN law. The HN has the primary right to try all concurrent cases, except:


--- Official duty cases: When the offense arises out of an act in the performance of the 
U.S. service member’s official duty


--- Inter se: When the crime affects only U.S. parties or U.S. property


-- DOD policy is to maximize U.S. jurisdiction in appropriate cases


--- In a concurrent jurisdiction case, when the HN has the primary right to try a case 
the United States will request a waiver of jurisdiction from the HN


--- The procedures for and the likely success of a request for waiver vary depending 
on the HN and, frequently, the seriousness of the offense (the more serious the 
offense, the less likely it will be granted)


--- When a waiver is granted, the United States is normally obligated to take appropri-
ate action against the member and to report the results to the HN


CivilianS and dePendenT FaMily MeMberS aCCoMPanyinG The ForCe


- Civilians and dependent family members accompanying U.S. forces abroad are normally 
considered subject to the terms of the applicable SOFA


- The HN will have jurisdiction based on its territorial sovereignty, but the U.S. commander 
usually does not have UCMJ authority over these persons


- If the HN cedes primary jurisdiction to the United States, or otherwise chooses not to 
exercise jurisdiction, the options of the commander are limited


- To remedy this problem, Congress passed the Military Extraterritorial Jurisdiction Act 
(MEJA) of 2000. The Act extends U.S. jurisdiction to cover offenses committed by de-
pendents and other civilians accompanying our forces if the criminal act is punishable by 
at least one year in confinement. This act allows the Department of Justice, not the Air 
Force or DOD, to prosecute the offending civilian. MEJA can also extend jurisdiction over 
military personnel and contractors’ employees who are not normally resident in the HN.
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- Congress also amended Article 2a(10), UCMJ, to provide jurisdiction over civilians serv-
ing with or accompanying U.S. armed forces in the field during either declared war or a 
contingency operation


- Counsel fees for civilian HN attorneys may be paid on behalf of U.S. personnel;


absEncE of a sofa
- The prevailing international view is that, in the absence of an agreement to the contrary, 


criminal jurisdiction rests exclusively with the HN


- While the United States has worldwide personal jurisdiction over service members, the 
exercise of that jurisdiction in the HN without HN permission may be considered a breach 
of its territorial sovereignty


- Particular emphasis has been placed on ensuring a SOFA or other agreement is entered 
into with all HNs


REfERENCEs:
10 U.S.C. § 802(a)(10), Persons Subject to the Uniform Code of Military Justice
10 U.S.C. § 805, Territorial Applicability of the Uniform Code of Military Justice
10 U.S.C. § 1037, Counsel Before Foreign Judicial Tribunals and Administrative Agencies; 


Court Costs and Bail
18 U.S.C. § 3261, et seq., Military Extraterritorial Jurisdiction
32 C.F.R. Part 151, Status of Forces Policies and Information
DODD 5525.1, Status of Forces Policy and Information (7 August 1979), Incorporating Through 


Change 2 (2 July 1997), Certified Current (21 November 2003—currently under review, 
likely to be replaced by DODI 5525.01)


AFI 51-703, Foreign Criminal Jurisdiction (6 May 1994), Certified Current (16 December 2009)
AFJI 51-706, Status of Forces Policies, Procedures, and Information (15 December 1989—cur-


rently under review)
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leGal iSSUeS in air ForCe neTworK oPeraTionS (aFneToPS)


Cyber deFiniTionS


- Air Force Network Operations (AFNETOPS) (AFPD 13-3): The central role of the Air 
Force Network in warfighting, operations require network Command and Control (C2) 
and defense measures be applied in a coherent, disciplined fashion under the direction of 
a single commander. AFNETOPS is the operational construct the Air Force will use to 
command, control, and defend the AFNET. This directive also establishes the foundation 
for Air Force policies employing the AFNET.


- AF-GIG (AFPD 13-3): The Air Force-provisioned portion of the Global Information Grid 
(AF-GIG) provides network-centric services to major commands, warfighting commands, 
field operating agencies (FOA), and HQ USAF direct reporting units (DRU)


- Air Force Network (AFNET): AFNET, the Air Force provisioned portion of the Global 
Information Grid (GIG), is the global connectivity and services, in addition to C2 of that 
connectivity and those services, which enable Air Force commanders to achieve information 
and decision superiority in support of strategic, operational, and tactical objectives. The 
AFNET consists of fixed, mobile, and tactical facilities, equipment and trained personnel 
to effect tailored C2 for AFNETOPS throughout the spectrum of operations.


- Designated Approval Authority (DAA): The official with the authority to formally assume 
responsibility for operating a system at an acceptable level of risk. A DAA must be appointed 
for a DOD system pursuant to DODD 8500.01E. The Senior Information Assurance Officer 
(SAF/XC) has designated Air Force Space Command Commander (AFSPC/CC), the Lead 
DAA for Air Force Information Systems (ISs). This authority has been further delegated as 
explained in the Electronically Stored Information (ESI) Request Process later in this chapter.


- Commander, 24th Air Force: The 24 AF/CC is the single commander responsible for the 
overall operation, defense, maintenance and control of the AF-GIG


- 624th Operations Center: The 624 OC is the 24 AF/CC operations center for execution 
of NetOps/Defensive Cyber Operations of the AF-GIG


- Communication Focal Points (CFP): Typically located at the base level, the CFPs manage 
the local network and provide touch maintenance, directly implementing 24 AF/CC cyber 
orders. These can be Integrated Network Operations Service Center Detachments (I-NOSC 
Dets) or the base communications squadron, directorates, or other unit designations.
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aFneT aUThoriTy


- CSAF delegated AFNETOPS authority to 24 AF/CC by policy memo signed 15 May 
2009. Pursuant to AFI 33-360, that memo expired 180 days after its date and has been 
re-promulgated by a series of guidance memos since that time. The current Air Force policy 
is outlined in AFGM 13-2, C2 of the AF-GIG, 22 February 2012.


- Those authorities can be summarized as the responsibility to operate, maintain and defend 
the AF-GIG as well as the authority to issue various orders in furtherance of those respon-
sibilities. Some of these orders consist of Air Force Cyber Tasking Orders (AFCTO’s), 
Maintenance Tasking Orders (MTO’s), and Cyber Control Orders (CCO’s). Further guid-
ance can be found in Air Force Doctrine Document (AFDD) 3-12, Cyberspace Operations, 
15 July 2010.


- The policy applies to all Air Force military and civilian personnel, including Air Force 
Reserve Command and Air National Guard. Cyber orders issued by 24 AF via 624 OC 
are military orders issued in the name of the Air Force Chief of Staff and by the order of 
SecAF. Cyber orders are mandatory.


- 24 AF/CC, as AFNETOPS/CC, directs Air Force cyberspace forces in executing missions 
and tasks assigned by USCYBERCOM and exercises OPCON over Air Force forces as-
signed/attached to USCYBERCOM to implement NetOps actions in support of joint 
objectives. The AFNETOPS/CC also executes Air Force service responsibilities (COMAF-
FOR actions) to protect the AF-GIG. (See AFSPC Organizational Relationships and 
Responsibilities: Implementation Directive 08-02, Change 1, Space and Cyberspace Missions 
and Operations, 3 June 2009, para. 4.d.6.)


CoMPUTer MoniTorinG and STored CoMMUniCaTionS 
- Commanders may have to deal with questions concerning monitoring active duty members 


or obtaining electronic data stored somewhere on the Air Force network systems. These 
requests typically come from law enforcement, but they also may be requested by unit 
commanders, investigative officers, safety investigation boards, etc. The following discussion 
examines the law in this area, exceptions, and the process for obtaining these items in the 
Air Force.


- Fourth Amendment: Establishes the right to be free from unreasonable searches when an 
individual has a reasonable expectation of privacy. The determination of an expectation 
of privacy on any given piece of information on any given computer or computer system 
(including servers) depends upon a number of factors, such as the owner of the computer 
(i.e., personal or business); the relationship of the information to the computer system (i.e. 
in transit or stored); the nature of the data communicated (i.e., metadata or content); the 
location of the information; and the information owner’s citizenship.
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- Computer Fraud and Abuse Act: Found at 18 U.S.C. §1030, it prohibits unauthorized 
access to any computer involved in interstate or foreign commerce or communications. 
Exceeding authorized access is also prohibited.


- Federal Wiretap Act, 18 U.S.C. § 2510 et seq.: Prohibits a third party to a communication 
from wiretapping, monitoring, or intercepting that communication in transit. The Wiretap 
Act covers both telephone conversations and electronic communications, and it provides 
protection above that in the Fourth Amendment. However, there are numerous exceptions 
to the Wiretap Act prohibitions:


-- The Service Provider Exception (18 U.S.C. § 2511(2)(a)(i)): Permits service provid-
ers to “intercept, disclose, or use” a communication while engaged in activity necessary 
to the provision of service or the protection of the provider’s rights or property. This 
is the broadest authority for service providers. However, there must be a substantial 
nexus between the system administrator’s duties to maintain and protect the system 
and the monitoring.


-- Consent (18 U.S.C. § 2511(2)(c)-(d)): The next broad exception is consent. Just as 
in other applications, consent to a “search” eliminates a privacy interest in the subject 
to be searched. The DOD banner, as mandated by the DOD-CIO (Chief Information 
Officer), obtains consent to monitoring from any potential user prior to authorized 
use of DOD computer networks. The consent banner and user agreement is now used 
universally in the Air Force and is the main exception to the Federal Wiretap Act.


-- Trespasser Exception (18 U.S.C. § 2511(2)(i)): An individual acting lawfully is 
authorized to intercept the communications of a trespasser into a computer system 
(i.e., hackers). AFOSI frequently relies on this exception when conducting counter 
intelligence investigations.


-- Communication readily accessible to the general public (18 U.S.C. § 2511(2)(g)(i))


-- Pursuant to Foreign Intelligence Surveillance Act (18 U.S.C. § 2511(2)(e)). This 
exception will most likely only be utilized by an intelligence gathering or a law en-
forcement agency.


-- Pursuant to a Court Order (18 U.S.C. § 2518)


- Stored Communications Act (18 U.S.C. § 2701 et seq.): The protection in this statute 
applies to stored communications, rather than to the communications in transit covered 
by the Wiretap Act (see above). Similar to the Wiretap Act, the Stored Communications 
Act provides an exception for service providers.
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-- 18 U.S.C. § 2702(a) limits voluntary disclosure of communications or records by 
those providing electronic communication services “to the public.” The AFNet does 
not provide electronic communications services to the public. Bohach v. City of Reno, 
932 F. Supp. 1232 (D.Nev.1996).


-- The service provider exception does not require a nexus between maintaining and 
protecting the system and accessing stored data


-- The DOD consent banner and user agreement is the usual method by which stored 
data can be obtained in the Air Force and will apply in most situations. Despite the 
banner, some communications stored on Air Force network systems may contain com-
munications between users and attorneys, chaplains, or mental health providers. These 
matters are still considered privileged communications and there may be restrictions 
on utilizing these communications. Commanders should consult with their servicing 
legal offices if such communications are encountered.


- Summary. There is no reasonable expectation of privacy on Air Force networks. The DOD 
banner implemented throughout all Air Force computer systems, telephone networks, and 
other electronic communications systems, provides consent from all users to monitor their 
activities and retrieve data under the consent exceptions of the Stored Communications 
Act and Wiretap Act (see U.S. v. Larsen, 525 F2d 444 (2008)). Accordingly, law enforce-
ment and AFOSI personnel do not require a search authorization to examine data for law 
enforcement purposes on Air Force Networks. Air Force system administrators do not 
require permission to take action on any computer or system device to properly operate, 
maintain, or defend Air Force Networks under the SCA and WTA exceptions for SysAds, 
however, the WTA exception requires a more substantial nexus to actively monitor activities 
and communications in transit.


eleCTroniCally STored inForMaTion reQUeST ProCeSS


- At the time of this writing, AFI 33-210 is in re-write. As Air Force data becomes steadily 
more centralized, 24 AF is working to simplify the process for the voluntary disclosure of 
stored communications and data. Until that process is complete, the procedures below are 
used to gain access to this data.


- In a memorandum dated 20 August 2009, the Senior Information Assurance Officer (SAF/
XC) designated Air Force Space Command Commander (AFSPC/CC) the Lead DAA 
for Air Force Information Systems (ISs). The AFSPC/CC is the Senior Risk Executive for 
the AF-GIG and for all Air Force ISs excluding AF SAP/SAR. (SAF/XC Memo, dated 20 
August 2009). The AFSPC/CC subsequently appointed AFSPC/A6 to perform the duties 
as System DAA for the AF-GIG and all Air Force ISs (other than AF SAP/SAR or Air Force 
space systems). (AFSPC/CC delegation memo, dated 20 August 2009.)
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- As outlined in AFI 33-210, paragraph 2.4.5, System DAAs may delegate to installation com-
manders or higher the authority to approve IS access. As such, the AFSPC/A6 has delegated 
to the 24 AF/CC, 624 OC/CC, and installation commanders the authority to approve 
requests for ESI on Air Force ISs for law enforcement, and approve real-time monitoring 
of network communications requests by AFOSI (AFSPC/A6 Delegation Memo, dated 
7 December 2009). The Air Force implements the DOD Banner which notifies all users 
of their consent to monitoring. Under 18 U.S.C. § 2702(b)(3), communications may be 
released with the consent of the user.


- The 24 AF/CC, 624 OC/CC, and installation commanders have the authority to provide 
access and release ESI on Air Force information systems, as delegated by the AFSPC/A6 
(System DAA). Law enforcement can be granted access to this information without a legal 
review. Installation commanders will also include joint base installation commanders if the 
data is stored on a server at a joint base.


- Installation commanders have the authority to grant access and release e-mails and data 
on systems under their control as delegated by AFSC/A6, however, that authority is not 
further delegable


- The table below will help determine the appropriate approval authority to submit requests 
for ESI for various reasons. Determining the best approval authority is contingent upon 
the location of the information sought:


aPProval aUThoriTieS For eSi reQUeSTS 
If your base  
e-mail exchange 
is located1:


And e-mail or data  
is located on:


Recommended 
Approval  
Authority is:


Then the request 
is sent through:


On the AFNET


E-mail exchange server 624 OC/CC 24 AF/JA to  
I-NOSCs


Computer hard drive or 
shared drive


Installation 
Commander


Servicing Legal 
Office to CFP


At Base Level


Base e-mail exchange 
server


Computer hard drive or 
shared drive


1 For bases that have been migrated to the AFNET, the e-mail exchange is physically located at Scott Air 
Force Base and is managed only by the I-NOSCs. Bases that have not been migrated to the AFNET manage 
their own e-mail exchange servers, or are managed by an I-NOSC Det. 
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Foia/Pa reQUeSTS vS. eSi reQUeSTS


- ESI requests must be differentiated from FOIA/PA requests, but at times may follow similar 
procedures. The servicing legal office should be the first line of defense in determining 
whether the request requires processing under FOIA.


- Generally, requests for ESI are those which are not of a personal nature and have an inher-
ent military mission or function for its use. For example, requesting e-mails pursuant to a 
commander directed investigation would be an ESI request. Also, requesting e-mails of a 
recently deceased member to continue a military duty is an ESI request. A request for all 
e-mails between person 1 and person 2 concerning selection for an advertised duty position 
would be a FOIA/PA request.


- If the request received is FOIA/PA, FOIA/PA managers will still need to request the release 
of e-mails and data through the approval authority. During this process, the information 
should be released back to the FOIA/PA managers for continued processing.


-- Approval of the request to retrieve e-mails or data for FOIA/PA requests does not 
constitute a FOIA/PA approval/disapproval. Only FOIA/PA managers and the servic-
ing legal office will ascertain whether information contained in the e-mails should be 
released to the third party.


eSi reQUeST ConTenT


- A request for ESI must contain key information for System Administrators, exchange 
administrators, and judge advocates to process the request. See below for a description of 
this information:


Requestor: Name, Rank, unit [JAG, Commander, IO, etc.]
Requestor Duty Address:
Requestor E-mail address:
Requestor Duty phone:
System/Classification: NIPRnet (Unclassified) or SIPRnet (Secret)
Location of ESI origin/Main location of ESI: [Be detailed: if saved on a shared drive/
specific computer, include computer name or other identifying information]
Purpose of request (be very detailed): [to investigate an incident regarding ___]


For e-mails, add the following:
Specific dates of requested e-mails: From ___ to ____ [must include an end date]
E-mail accounts to examine: [accused’s name/e-mail account address/unit, organization 
accounts, etc.]
The requested e-mails should/should not contain official correspondence between 
protected entities (lawyer, health care provider, clergy).
The requested e-mails should/should not contain proprietary information (relating to 
government contracts, or contractor-related protected information).
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eSi reQUeST reviewS


- There may be two separate legal reviews on an ESI request – one prior to approval to ensure 
the request is proper, and the second for releasability of information after retrieval. Generally 
legal reviews will analyze the following:


-- Proper authority of the requesting individual


-- (1) privileges claimed; (2) proprietary info claimed; and (3) any classification claimed


-- Ensure legitimate request (not overly broad, pursuant to official purpose, etc.)


-- Ensure sufficiently detailed description of data requested in light of basis for the request


-- Advise if data may be released and any remarks regarding the data being release


- E-mail requests typically provide ALL e-mails for the period requested. These will require 
a content review prior to certain requestors viewing the data. The review is required to 
safeguard any proprietary information of DOD Contractors, or privileged communications 
between the individual and clergy, health care practitioners, or attorneys.


eSi ProCeSSinG


- The following graphic helps explain the steps in submitting request for ESI, consistent with 
the approval authority table on page 696


eSi reQUeST Flow


24 AF JA


24 AF/CC
624 OC/CC


JA


624 OC/SDO


INOSCs


Installation
Comm.


Agencies


Installation/CC


JA


JA


Requestor


Requestor


Legacy
Processing


AFNET
Processing
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CoMPUTer MiSUSe inCidenT ProGraM


- Seemingly small incidents of computer misconduct may have large impacts for the AFNET. 
For example, installing unauthorized software on a single computer may expose the entire 
network to malware infection and disruption. 


- The 67th Network Warfare Wing (67 NWW), one of the wings under 24 AF with respon-
sibility for maintaining the AFNET, has instituted a Computer Misuse Incident Program 
to promote accountability for these actions across the Air Force


- The objective of the Computer Misuse Incident Program is to increase awareness and 
accountability of computer misuse around the Air Force and to empower the owning 
commander to respond to computer misuse as he would to any other misconduct


- AFI 33-100, User Responsibilities and Guidance for Information Systems, details specific 
prohibited conduct on the AFNET. Attachment 2, Paragraph 2 outlines inappropriate 
uses that are punishable under UCMJ Article 92, Failure to Obey Order or Regula-
tion. AFMAN 33-282, Computer Security (COMPUSEC), provides further guidance 
on prohibited conduct


- As examples, common inappropriate uses include, but are not limited to (1) unauthorized 
personal use; (2) viewing prohibited content; (3) circumventing security systems; and (4) 
installing freeware/shareware without Designated Approving Authority (DAA) approval


- The 24 AF/CC may also issue orders regarding proper conduct on the AFNET, which, if 
violated, could represent chargeable offenses under the UCMJ


- Oftentimes, the only evidence of computer misuse resides with the squadrons within 67 
NWW tasked to monitor the AFNET for suspicious activity. When they detect an intrusion 
or poor security practice, these squadrons produce a technical report of the incident, which 
they share with their servicing legal office, 67 NWW/JA.


- 67 NWW/JA reviews these reports for possible misconduct. When there is evidence of 
misconduct, 67 NWW/JA creates a narrative of the incident and the potential violations. 
The narrative includes a summary of the costs to the Air Force in equipment and manpower 
for each incident. The 67 NWW Commander then shares this narrative with the Installa-
tion Commander of the relevant installation for further action as the owning commander 
believes appropriate. 67 NWW/JA also provides a courtesy copy of the narrative to the 
servicing legal office where the individual resides.
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leGal iSSUeS in CyberSPaCe oPeraTionS


-  Cyber Operations Definitions (JP 3-13): The following are the basic mission sets for cyber 
operations. Be advised, however, that cyberspace terminology and lexicon is somewhat in 
flux, and these terms are almost always under debate. Also, as you can see by the definitions, 
not all terms are consistent with their traditional uses (for example, the Computer Network 
Attack definition is not consistent with notions of attack under international law).


-- Computer Network Attack (CNA): Actions taken through the use of computer net-
works to disrupt, deny, degrade, or destroy information resident in computers and 
computer networks, or the computers and networks themselves


-- Computer Network Defense (CND): Actions taken through the use of computer 
networks to protect, monitor, analyze, detect and respond to unauthorized activity 
within the DOD information systems and computer networks


-- Computer Network Exploitation (CNE): Enabling operations and intelligence collec-
tion capabilities conducted through the use of computer networks to gather data from 
the target or adversary automated information systems or networks


-- Computer Network Operations (CNO): Comprised of computer network attack, 
computer network defense, and related computer network enabling operations


- “Title 10” vs. “Title 50”: “Title 10” and “Title 50” are often used for shorthand for 
“military operations” and “intelligence operations,” respectively. Usually, the speaker refers 
to “DOD” activity (“Title 10”) or Intelligence Community activity (“Title 50”). Although 
such terminology is widespread, it is generally incomplete and potentially inaccurate, in no 
small part because DOD is authorized to conduct both Title 10 and Title 50 operations. 
Proper legal and operational analysis begins with identifying the purpose of the activity, 
the entity that is conducting the activity, and how the information gathered during the 
activity will be used.


- Title 10: The heading of Title 10, United States Code, is “Armed Forces.” It is the primary 
authority for the manning, training, and equipping of the armed forces by each Service.


- Title 50: The heading of Title 50 is “War and Defense.” It provides the authority for 
operating the intelligence community, providing a breakdown of responsibilities for De-
partments and Agencies with intelligence community elements, including major agencies 
within the DOD.


- In the Cyber Realm, Title 10 and Title 50 are often used to describe the division of respon-
sibilities between cyber authorities given to DOD and cyber authorities given to the intel-
ligence community. However, there is little statutory authority specifically addressing cyber 
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operations, as a result, responsibilities are divided between Executive branch policy and 
incorporation of cyber operations into standing authorities and roles of respective agencies.


- Covert Action vs. Traditional Military Activity (TMA): Many cyberspace operations 
potentially blur the distinction between “covert” actions and TMA. This division can pro-
duce tension between agencies as an operation can conceivably be described as both covert 
action and TMA.


- Regardless of the underlined authority, many cyberspace operations are conducted at higher 
classification levels, so it is imperative that any legal advisor receive the pertinent classifica-
tion and read-in prior to providing legal advice


doMeSTiC law


With respect to the application of domestic law, there is no substantive difference between 
whether an activity is classified as “Title 10” or “Title 50.” Activities conducted under both 
titles must comply with the constitution and with U.S. law. Domestic laws place considerable 
restraints on cyberspace operations, particularly within the U.S., but also in foreign countries. 
Although many of the statutes provide exceptions for law enforcement, they do not expressly 
provide exceptions for military operations (however, the military can rely on the generally 
applicable exceptions). Please see pages 693-695 for a list of the pertinent laws in this area.


air ForCe PoliCy reGardinG Cyber CaPabiliTieS


- Air Force policy requires that cyber capabilities “being developed, bought, built, modified 
or otherwise acquired by the Air Force that are not within a Special Access Program are 
reviewed for legality under LOAC, domestic law and international law prior to their acquisi-
tion for use in a conflict or other military operation” (AFI 51-402 para 1.1.2)


-- Note that this requirement applies to all cyber capabilities, not just to weapons


- The authority to execute the legal review may be delegated to AF/JAO or to Major Com-
mand (MAJCOM) staff judge advocates. Any further delegation requires AF/JA approval.


- The legal review is required to address the following (AFI 51-402 para 3.1):


-- Whether there is a specific rule of law, whether by treaty obligation of the United 
States or accepted by the United States as customary international law, prohibiting or 
restricting the use of the weapon or cyber capability


-- If there is no express prohibition, the following questions are considered:


--- Whether the weapon or cyber capability is calculated to cause superfluous injury
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--- Whether the weapon or cyber capability is capable of being directed against a 
specific military objective and, if not, is of a nature to cause an effect on military 
objectives and civilians or civilian objects without distinction


-- The fact that another Service or the forces of another country have adopted the weapon 
or cyber capability may be considered in determining the legality of such weapon or 
cyber capability, but such fact shall not be binding


inTernaTional law and loaC ConSideraTionS


- International Law Regarding Cyberspace Operations and the Use of Force:


-- Jus ad bellum: The U.S. has generally treated the terms “use of force” and “armed 
attack” from the UN Charter as synonymous. The issue of whether CNA rises to the 
level of an armed attack is an important one for ensuring the U.S. complies with the 
UN Charter and because of the potential application of self-defense.


-- Although there is no international consensus regarding what constitutes a use of force 
or armed attack in cyberspace, Article 41 of the UN Charter makes clear there is a 
very substantial range of state action that does not rise to the level of “the use of armed 
force” of multiple means of communication


-- There is also a growing body of state practice supporting the position that disruptive 
actions resulting in annoyance or harassment, even if for an extended period of time 
against many websites, do not amount to an armed attack


-- If CNA rises to the level of an “armed attack,” then the State where the action occurs 
would be justified under Article 51 of the UN Charter to use force in response


-- Under international law, it is still unsettled how a state may respond to CNA actions 
that do not rise to the level of an armed attack (despite its name, the definition of CNA 
includes many effects that fall well below the use of force)


- Military Necessity:


-- It is unlawful for a party to a conflict to “destroy or seize the enemy’s property un-
less such destruction or seizure is imperatively demanded by the necessities of war.” 
(Hague IV, Annex, art. 23(g)). Lawful military objectives (targets) are those objects 
“which by their nature, location, or purpose or use make an effective contribution to 
military action and whose total or partial destruction, capture or neutralization, in 
the circumstances ruling at the time, offers a definitive military advantage (Additional 
Protocol I, art. 52(2)).
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-- Just as for kinetic targets, a legal review will address employment of cyberspace capabili-
ties in both a targeting review and in the operational legal review which covers how 
the capability will perform


- Unnecessary Suffering:


-- The right of a party to a conflict to adopt means of injuring the enemy is not unlimited 
(Hague IV, art 22; Additional Protocol 1, art. 35(1)). Parties to a conflict must avoid the 
use of “arms, projectiles or material calculated to cause unnecessary suffering” (Hague 
IV, art. 23). Examples of such methods are incendiary devises and non-detectable 
fragmenting ordinance (see Conventions on Prohibitions or Restrictions on the Use 
of Certain Conventional Weapons Which May be Deemed to be Excessively Injurious 
or to Have Indiscriminate Effects, (Oct. 10, 1980, 1343 U.N.T.S. 137).


-- Generally, cyber capabilities will not cause such effects, but if such effects are likely, 
they will be addressed in the operational legal review


- Proportionality:


-- All commanders must determine whether or not the proposed military operation is 
reasonable expected to cause collateral damage. Collateral damage may be defined as 
incidental death or injury, or damage to civilian objects. Such damage may not be 
excessive in relation to the tangible and direct military advantage anticipated by those 
actions (Additional Protocol 1, art 57(2)(a)(iii)).


- Distinction: Sometimes referred to as discrimination, requires that parties to a conflict to 
distinguish between combatants and the civilian population and property


-- Persons: “The civilian population, as well as individual civilians, shall not be the object 
of an attack” (Additional Protocol 1, art. 51(2)). A LOAC violation will occur if the 
civilian population is intentionally targeted or if collateral civilian casualties exceed the 
military advantage. DOD has defined an “enemy combatant” as a “person engaged in 
hostilities against the United States or its coalition partners during an armed conflict.” 
This includes lawful enemy combatants and unlawful enemy combatants (DODD 
2310.01E, Department of Defense Detainee Program (5 September 2006), para E2.1.1.)


-- Property: Civilian property is also protected from attack in the absence of an overrid-
ing military necessity (Hague IV. art. 25). Customary international law permits the 
targeting of civilian property if it is used to sustain hostile forces (Kristen M. Thomasen, 
Air Power, Coercion, and Dual-Use Infrastructure: A Legal and Ethical Analysis, Inter-
national Affairs Review, Oct. 24, 2008 and John A. Warden III, The Enemy as a 
System, Airpower Journal, Spring, 1995). This issue is especially acute in cyberspace 
operations due to the dual-use nature of most cyber systems.
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-- Dual-use systems provide service and capabilities to the civilian population and are also 
used for military purposes. Terrorists, enemy combatants, and even nation-states will 
utilize civilian networks and cyber infrastructure for their operations, so any opera-
tion targeting these capabilities will by definition utilize civilian infrastructure. These 
dual-use systems are lawful military targets if they make an effective contribution to 
the enemy (A.R. Thomas and James C. Duncan, Annotated Supplement to the Com-
mander’s Handbook on the Law of Naval Operations, International Law Studies, 
Vol. 73, 1999, at 403; Air Force Operations and the Law (2009), pp 249-250). 
This unique aspect of cyberspace targeting will be addressed in both the targeting and 
operational legal reviews.


Cyber oPeraTionS CoMMand and ConTrol


- United States Cyber Command (USCYBERCOM): A sub-unified command belonging to 
United States Strategic Command, USCYBERCOM is tasked with directing DOD network 
operation and defense. When directed, USCYBERCOM conducts full spectrum military 
cyberspace operations in order to enable actions in all domains and ensures U.S. and allied 
freedom of action in cyberspace while denying the same to our adversaries.


- Air Force Space Command: The Air Force Major Command responsible for the Air Force 
Cyber mission. Its mission is to provide resilient and cost-effective Space and Cyberspace 
capabilities for the Joint Force and the Nation.


- 24th Air Force: The operational warfighting organization that establishes, operates, main-
tains and defends Air Force networks and conducts full-spectrum operations in cyberspace. 
It establishes, operates and defends Air Force networks to ensure warfighters can maintain 
the information advantage as we prosecute military operations. The unit is responsible to 
conduct the full range of cyber operations. While subordinate to Air Force Space Command, 
24th Air Force also provides forces to USCYBERCOM in its joint mission. 24th Air Force 
is comprised of the following three wings:


-- 67th Network Warfare Wing: The Air Force implementation element for the Air 
Force Network Operations Command and provides network warfare capabilities to Air 
Force, Joint Task Force and combatant commanders to operate, manage, and defend 
global Air Force networks


-- 688th Information Operations Wing: Responsible for creating the information opera-
tions advantage for combatant forces through exploring, developing, applying and 
transitioning counter information technology, strategy, tactics and data to control the 
information battlespace and provide the world’s best IO leaders


-- 689th Combat Communications Wing: Responsible to train, deploy and deliver to the 
President and Secretary of Defense, the warfighter expeditionary communications, in-
formation systems, engineering and installation, air traffic control and weather services
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alcohol. See Alcohol Abuse
child, 122, 279–281
drug. See Drug Abuse
exceptions to confidentiality, 189
reporting maltreatment, 279
spousal, 279–281


Accident Investigations, 428–433
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adverse administrative actions, 288–289
civilian employees, 289–290
separations, 289
testing, 287–288


Active Guard Reserve (AGR), 203. See National 
Guard


Administrative Counselings, 26–32
Administrative Demotions, 38–40


due process, 39
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Age Discrimination Act of 1978, 375
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Accidents
Air Force Cyber Tasking Orders (AFCTO’s), 693
Air Force Global Information Grid (AF-GIG), 692
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Air Force Network Operations (AFNETOPS), 692
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119–126
requesting investigative service, 119–120
specialized functions, 122–123
support to command, 121–122
types of reports, 125


Air Force Reserves. See Reserves
Air Installation Compatible Use Zone (AICUZ) 


Program, 622, 635–636
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Air Reserve Technicians (ARTs)
discipline, 577


Alcohol Abuse, 215–223
Air Force alcohol and drug abuse prevention 
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basis for discharge, 82
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financial liability board, 485–486
merit systems protection board (MSPB), 543


Body Alteration/Piercing, 341–343


C
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Carrier Recovery Claims, 478–479
Central Registry Board (CRB), 280
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Chapter 11 (Reorganization Bankruptcy). 
See Contractor Bankruptcy


Charges
preferral, 171
preparation, 171
processing, 171–172
referral, 13, 88, 130, 176


Child
abuse, 122, 279–281
neglect, 281
reporting maltreatment, 279
sexual maltreatment response team, 281–282


Child Development Programs, 353–354
AIDS and HIV issues, 354
CDC alternative, 353
regulations, 353
short-term hourly care, 353


Child Support, 276, 411
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Civilian Personnel


acquired immune deficiency syndrome (AIDS), 
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appraisal process, 564–565
base closure personnel issues, 597–599
discipline, 572–577
drug abuse, 214
drug testing, 556–560
interrogation, 578–580
medical condition affects performance, 


569–570
overview of the civilian personnel system, 


540–545
pay systems, 541–543
sexual harassment, 386–393
unacceptable performance, 563–571
unemployment compensation, 594–596
workplace searches. See Searches, Civilian 


Workplace
Civilians and Dependent Family Members 


Accompanying the Force, 689


Civil Rights Act of 1964, 374
Title VII of the Civil Rights Act of 1964, 375


Civil Rights Act of 1991, 375
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Article 139, 492–493
aviation, 469–472
carrier recovery, 478–479
civil air patrol (CAP), 467, 469, 471
environmental tort, 604
foreign and international, 473–477
full replacement value (FRV) program, 460
“G” claims, 487–489
medical cost reimbursement, 490–491
paternity claims, 284
personal property claims, 459–463
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rental vehicles, 464, 494–499
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623–628
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Collective Bargaining. See Union Relations
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personal liability, 9
special rules and limitations, 5
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294–297, 383–384


Command Influence, Unlawful, 17–18
Command Succession, 4–6


method for assumption or appointment, 6
Commercial Activities, 444–448


prohibited on-base commercial solicitation, 446
solicited commercial sponsorship, 445
unsolicited commercial sponsorship, 444–445
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Commercial Sponsorship Program, 444–445
Commissary, 233–234


appointing agents for authorized users, 234
revocation of privileges, 112


Communication Focal Points (CFP), 692
Communications Systems. See Government 


Communication Systems
Comprehensive Environmental Response, 


Compensation, and Liability Act (CERCLA), 
604, 617, 623–628, 648, 652


Computer Fraud and Abuse Act, 694
Computer Misuse Incident Program, 699
Computer Monitoring and Stored Communications, 
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Computer Network Attack (CNA), 701
Computer Network Defense (CND), 701
Computer Network Exploitation (CNE), 701
Computer Network Operations (CNO), 674–675, 


701
Confidential Informants, 122
Confidentiality and Privileged Communication, 


188–191
attorney-client, 188
family support center program, 190
medical quality assurance privilege, 190
medical records, 188
physician-patient, 188
psychotherapist-patient, 188


Confinement
pretrial confinement hearing, 175–176


Conscientious Objection to Military Service, 
314–316


Construction Funding. See Funding
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Construction;  
See Humanitarian and Civic Assistance (HCA);  
See Maintenance and Repair;  
See Military Construction Projects (MILCON);  
See Unspecified Minor Military Construction 
(UMMC)
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Contraband, 160, 163–165


Contractors
bankruptcy, 510–511


Chapter 7 (liquidation bankruptcy), 510
Chapter 11 (reorganization bankruptcy), 510


contingency contractor personnel, 512
contractors deploying with the Force (CDF), 


512
force protection weapons issuance, 515–516
individual protective equipment, 514
international law and contractor legal status, 


512–513
letter of authorization, 513–514
medical issues, 514
minor military construction funding, 505–507
personnel authorized to accompany the U.S. 


Armed Forces, 512–517
security services, 516
uniforms, 514–515


Control of Toxic Substances, 651–653
Control Rosters, 36–37
Coordination of Benefits (COB) Claims. See Claims, 


Medical Cost Reimbursement
Correctional Custody (Remotivation Program), 


70–71
Counselings


administrative, 26–32
record keeping, 29
Reserve/Guard members, 29
suggested format for letters, 31


acknowledgement, 32
UIF. See Unfavorable Information Files (UIF)


Courts-Martial
appeals, 193–195
court member, 19–21
functions of the staff judge advocate, 7–8
jurisdiction under the UCMJ, 114–118
limited privilege suicide prevention program, 


298
media relations, 146–150
military offenses, 114
nonmilitary offenses, 114
overseas, 206–208
post-trial matters, 193–195
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preparation, preferral, and processing of 
charges, 171–172


pretrial agreements, 183–185
pretrial confinement, 173–176
pretrial restraint, 177–179
return to duty program, 196
testifying as a witness, 22
trial format, 186–187


Crime Scene Protection, 120–121
Cultural Resource Preservation Laws, 629–634
Cyber Control Orders (CCO’s), 693
Cyber Operations, 701–706


Air Force policy regarding cyber capabilities, 
702–703


command and control, 705
24th Air Force, 705
Air Force Space Command, 705
United States Cyber Command 


(USCYBERCOM), 705
domestic law, 702
international law and LOAC considerations, 


703–705
distinction, 704
jus ad bellum, 703
military necessity, 703
proportionality, 704
unnecessary suffering, 704


Cyberspace Operations, Legal Issues, 701–706


D
Day Care Homes. See Family Day Care Homes
Debarment, 238–239


procedural requirements, 239
who is subject, 238


Deceased, Personal Property, 355–356
Defective Enlistment, 80
Defense Environmental Restoration Program 


(DERP), 625
Demonstrations, 240–241


controlling or prohibiting, 240–241
Demotions. See Administrative Demotions
Deployments


fiscal law, 683–687


Deployments for Training (DFTs), 685
Desertion, 325–327
Designated Approval Authority (DAA), 692
Disability Evaluation System, 336–338
Discharges. See Administrative Separations;  


See Voluntary Separation
Disciplinary Control Boards. See Armed Forces 


Disciplinary Control Boards
Discipline. See Nonjudicial Punishment (NJP);  


See Remotivation Program
Air National Guard (ANG), 116
civilian, 572–576. See Civilian Personnel, 


Discipline
federal magistrate program, 112–113
Reserves, 115–116
retirees, 117


Discrimination. See Equal Opportunity and 
Treatment (EOT)


Disposal of Personal Property, 357
Distinction, 667–668
Dramshop Liability, 222
Dredge and Fill Activities (§ 404), 642–643
Driving Privileges, 235–237


implied consent, 236
revocation, 236
suspension, 236


Driving Under the Influence (DUI). See Drunk 
Driving


Drug Abuse, 209–214. See Civilian Personnel Drug 
Testing
Air Force policy, 209
basis for discharge, 78
civilian employees, 214
management, 212–213
military members, 209–210
personnel reliability program, 308
substance abuse assessment, 210–211
urinalysis, 261–265


Drunk Driving, 221
implied consent, 165
suspension/revocation of driving privileges, 


236
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E
Electronically Stored Information (ESI)


approval authorities for ESI requests, 696
FOIA/PA requests vs. ESI requests, 697
request content, 697
request flow, 698
request process, 695–696
request reviews, 698


Electronic Reading Rooms, 226
Electronic Warfare (EW), 674
E-mail, 532–533


prohibited use, 533
Employee Rights, 546
Endangered Species Act (ESA), 629–630
Enforcement Action (EA), 614–616
Enlisted Promotion Propriety Actions, 51–53


deferral, 52
nonrecommendation, 51
procedures, 52
Reserve enlisted members, 53
withholding, 51–52


Environmental Impact Analysis Process (EIAP, 
621–622


Environmental Impact Statement (EIS), 608–609
Environmental Issues


clean air act, 637–640
clean water act/safe drinking water act, 


641–644
comprehensive environmental response, 


compensation, and liability act 
(CERCLA), 623–628


contamination cleanup, 623–628
endangered species act (ESA), 629–630
enforcement action, 614–616
environmental impact statement (EIS), 


607–608
environment, safety and occupational 


health compliance assessment and 
management program (ESOHCAMP), 
610–613


fees, 605–606
liability, 10, 617–619, 623–628, 643
media relations, 621–622


natural and cultural resource preservation 
laws, 629–634


NEPA, 607–609, 654
noise and land use, 635–636
overseas, 654–658
overview environmental laws, 602–603
solid and hazardous wastes, 647–650
tort claims, 604
toxic substances, 651–653
water rights, 645–646


doctrines, 645
Environmental Tort Claims. See Claims, 


Environmental Tort
Environment, Safety and Occupational Health 


Compliance Assessment and Management 
Program (ESOHCAMP), 610–613
assessment process, 611–612
findings, 612


Environment, Safety, and Occupational Health 
Council (ESOHC), 609


Equal Employment Opportunity Act of 1972, 374
Equal Employment Opportunity Commission 


(EEOC), 543
Equal Employment Opportunity (EEO) Complaint 


Process, 581–587
civil action, 584–585
EEOC hearing, 583–584
formal complaint, 582–583
informal complaint, 581–582


Equal Opportunity and Treatment (EOT), 374–379
AF EOT program, 375–376
Air Force policy, 375
complaint processing procedures, 377–379
installation commander’s responsibilities, 


376–377
unit commander’s responsibilities, 377


Espionage, 123, 183, 418
Evidence at Courts-Martial


information in the PIF, 192
rehabilitation evidence, 192


Exchange Service, 232–233
abuse of privileges, 233
appointing agents for authorized users, 234
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privileges, 232
revocation of privileges, 233


Exercise Activities and Conferences, 685
Exercise Construction, 683
Extremist Activities, 399–402


commander responsibilities, 399–401
commanders’ options, 401–402
general restrictions, 399


F
Failure to Go, 167, 325
Family Advocacy Program, 122, 260, 279–280, 296
Family and Medical Leave Act (FMLA), 591–593
Family Day Care Homes, 349–352


licensing requirements, 349
revocations, 351
suspensions, 350–351


Family Member Misconduct, 346–347
Federal Labor Relations Authority (FLRA), 543
Federal Magistrate Program, 112–113
Federal Medical Care Recovery Act (FMCRA), 490
Federal Noise Control Act (FNCA), 635
Federal Service Impasses Panel (FSIP), 543–544
Federal Wiretap Act, 694


consent, 694
exceptions, 694


Fees
environmental. See Environmental Issues, 


Fees
Financial Disclosure Forms, 522–524


confidential financial disclosure report (OGE 
450, 522–523


public financial disclosure report (SF 278), 523
Financial Privacy


right to financial privacy act (RFPA), 414–415
Financial Responsibility, 275–277


bad checks, 278
personal bankruptcy, 274


Fitness Program, 317–320
administrative and personnel actions, 318–320
discharges, 77–78, 82, 85, 98, 319
failing to present a professional military image, 


319


Flying Evaluation Boards, 440–443
composition of, 440–441
findings and recommendations, 442
procedures and guidelines, 441
reasons to convene, 440
review process, 443
rights of the respondent, 441–442


Foreign and International Claims, 473–477
Foreign Claims Act (FCA), 475–476
Foreign Criminal Jurisdiction, 688–690
Foreign Gifts. See Gifts, Foreign
Fourth Amendment, 693
Fraternization and Unprofessional Relationships, 


269–271
Freedom of Information Act (FOIA), 126, 224–227


Article 32 investigations, 149
exemptions, 224
media relations, 146
processing, 225
requests, 225


Free Speech, 240
Frequent Flyer Programs, 530–531
Full Replacement Value (FRV) Program, 460
Funding. See Military Construction Projects 


(MILCON);  
See Minor Military Construction Funding;  
See Operation and Maintenance (O&M);  
See Unspecified Minor Military Construction 
Projects (UMMC)
funding pitfalls, 506–507


G
Games of Chance, 244, 447, 453
General Courts-Martial Convening Authority 


(GCMCA), 73, 129
grants of immunity, 180–182


Geneva Law, 666
Gifts


foreign, 526–527
superiors, 525
use of government resources, 528–529


impermissible use of funds, 528
permissible use of funds, 528
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Government Communications Systems, 532–535. 
See e-mail;  
See Internet


Government “G” Claims, 487–489
Government Owned Vehicles


reports of survey (ROS), 480
Grade Determinations, Officer, 339–340
Ground Accident Investigations, 431–432


H
Hague Law, 666–667
Hardship, 95
Hate Groups, 240, 398
Hazardous Air Pollutants (HAPS), 638
Hazardous Wastes, 602–603, 627, 647–650
Hazing, 272–273
Health Insurance Portability and Accountability Act 


(HIPAA), 302–306
commanders’ access to information, 305–306


Honoraria, 536
Honorary Memberships, 537
Hospital Reimbursement. See Claims, Medical Cost 


Reimbursement
House Arrest, 177
Household Goods Claims. See Claims, Personal 


Property
Humanitarian and Civic Assistance (HCA), 686–687
Humanitarian Reassignments/Deferments, 259–260
Humanity, 668–669


I
Immunity, 180–182


approval authority for cases other than national 
security, 181


sovereign, 605–606
Immunizations, Anthrax, 291–293
Individual Ready Reserve (IRR), 201–202


involuntary reassignment, 201–202
voluntary reassignment, 202


Information Operations, 674–677
Inquiries


administrative, 434–436
preliminary, 167–168


Inspections and Searches, 159–166
inspections definition, 159


Inspector General, 169–170
complaint resolution process, 380–385


improper mental health evaluation (MHE) 
referral complaints, 383


restricted access complaints, 382
whistleblower protection, 381


confidentiality, 384
investigations and inquiries, 380, 434–435
reporting requirements, 384
role of the IG in UCMJ matters, 169–170


Installation Jurisdiction, 109–111. See Jurisdiction
Installation Restoration Program, 622
International Agreement Claims Act (IACA)


foreign personnel in the U.S., 474–475
U.S. military in foreign countries, 473–474


International and Operations Law, 660–664
customary law, 661
fiscal law during deployments, 683–687
foreign criminal jurisdiction, 688–690
information operations, 674–677
law of armed conflict (LOAC), 665–671
peace operations, 663–664
rules of engagement (ROE), 678–682
treaty law, 660–661


Internet Use, 534–535
Interrogation


civilian. See Civilian Personnel, Interrogation
Inventories, 159, 164
Investigations


accident, 428–433
administrative, 434–437
aerospace accident, 430–431
allegations against senior officials and colonels 


(or equivalents), 438–439
conscientious objection to military service, 


314–316
ground accident, 431–432
inspector general, 169–170, 434–438
reports of survey (ROS). See Reports of 


Survey (ROS)
safety, 428–430
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Involuntary Separation of Enlisted Members. 
See Administrative Separations


J
Joint Combined Exchange Training (JCETs), 685
Judge Advocate, 7
Jurisdiction


concurrent jurisdiction, 110
courts-martial, 114–118


Air Force Reserve, 115–116
Air National Guard (ANG), 116–117
retirees, 117
termination of jurisdiction, 117


exclusive jurisdiction, 110
foreign criminal, 688–690
installation jurisdiction, 109–111
legislative jurisdiction, 110
partial jurisdiction, 110
proprietary jurisdiction, 110


Jury Service by Military Members (Civilian Courts), 
285–286
exemption, 285


L
Labor Management Relations, Federal, 546–551
Land Use, 635–636
Lautenberg Amendment, 311–313
Law of Armed Conflict (LOAC), 665–671


basic legal principles, 667–670
Lead-Based Paint, 652
Legal Assistance


contractors, 515
Legal Assistance Program, 360–363


eligibility, 360–361
ethical responsibilities, 362
mobility/deployment-related, 360
non-mobility/deployment-related, 360
notaries, 364–366
outside the scope of the program, 361–362
powers of attorney, 369–372
services provided, 361
wills, 369–372


Letter of Reprimand (LOR), 167, 320


Liability of Commanders and Supervisors, 9–11
Limited Privilege Suicide Prevention Program, 


298–301
Line of Duty Determinations, 333–335
Loss of Veterans’ Benefits, 104–105
Low Overflight Claims. See Claims, Aviation


M
Magistrate


federal, 112–113
military, 129


Maintenance and Repair, 683
Maintenance Tasking Orders (MTO’s), 693
Management Rights, 546
Media Relations


accidents, 418–420
Article 32 investigations, 149
environmental incidents, 621–622
military justice matters, 146–150
national defense areas, 422–423
permissible extrajudicial statements, 147–148
prohibited extrajudicial statements, 147
reducing tension with the media, 150
releasing names of accident victims, 419–420


Medical Cost Reimbursement Claims. See Claims, 
Medical Cost Reimbursement


Memberships. See Hate Groups;  
See Honorary Memberships


Mementos. See Gifts, Use of Government 
Resources


Mental Health Evaluations
commander directed, 294–297
improper referral - inspector general 


complaints, 295, 383–384
limited privilege suicide prevention program, 


298–301
Migratory Bird Treaty Act (MBTA), 630–631
Military Claims Act (MCA), 469, 473
Military Construction Projects (MILCON), 505, 683
Military Deception, 675–676
Military Housing Privatization Initiative (MHPI), 163
Military Information Support Operations (MISO), 


675
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Military Magistrate Program, 129
Military Working Dogs, 165–166
Minor Military Construction Funding, 505–507
Mobilization, 204–205


full mobilization, 205
partial mobilization, 204–205
presidential mobilization, 204


Morale, Welfare, and Recreation (MWR), 449


N
National Defense Areas (NDA), 421–423


enforcement, 422
media relations, 422–423
rules for establishing an NDA, 421–422
sample letter establishing an NDA, 424


National Environmental Policy Act (NEPA), 
607–609, 654


National Guard
Active Guard Reserve (AGR), 203
administrative counselings, admonitions, and 


reprimands, 30
administrative separation, 102–103
campaigning and holding public office, 396
court-martial jurisdiction, 116
federal status, 200
fitness program, 317–320
legal assistance program, 360
officer promotion propriety action, 50
posse comitatus, 425–426
servicemembers civil relief act, 403
state status, 200
total force, 198, 200
UCMJ jurisdiction, 200
uniformed services employment and 


reemployment rights act (USERRA), 
406–409


National Historic Preservation Act (NHPA), 631–632
National Security Cases, 130–131
Native American Graves Protection and 


Repatriation Act, 633
Natural and Cultural Resource Preservation Laws, 


629–634
No Contact Order, 140


Noise and Land Use, 635–636
Nonappropriated Funds (NAF), 449–450
Nonjudicial Punishment (NJP), 56–67


appealing, 61
enlisted promotion propriety actions, 51–53
enlisted punishments, 63
officer and senior NCO promotion selection 


records, 73–74
officer punishments, 64
procedures, 56
quality force management effects, 72–74
remotivation program (correctional custody), 


70–71
supplementary NJP actions, 65–67


mitigation, 65–66
remission, 66
set aside, 66
suspension, 65


UIF entries, 72
vacating suspended nonjudicial punishment, 


68–69
Nonprobationary Officer, 96
Notaries, 364–366


eligibility, 364
persons with notary authority, 364
procedures and guidelines, 365


NPDES Program (§ 402), 642


O
Off Duty Employment, 538
Offenses, 167
Officer Grade Determinations, 339–340
Officer Promotion Propriety Actions, 48–50


delaying a promotion, 49
not qualified for promotion (NQP), 48
procedures, 49
removal from a promotion list, 49
Reserve and Air National Guard officers, 50


Officer Separations, 96–101
Off-Limits Establishments, 451–452
OGE 450. See Financial Disclosure Forms
Open House Requirements and Responsibilities, 


241–242
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Operation and Maintenance (O&M), 506
Operations Law, 672–673
Operations Security (OPSEC), 676


AFOSI investigations, 120
government communications systems, 533
identity protection, 124


Overseas, Return from for Trial, 206–208


P
Paternity Claims, 284
Peace Operations, 663–664
Performance Reports, 45–47


control rosters, 36–37
performance feedback, 45
referral reports, 47
required and prohibited comments, 46–47
supervisory positions, 379


Personal Liability. See Liability
Personal Property, 355. See Claims, Personal 


Property
deceased members, 357
disposal, 357


Personnel Claims Act, 459–462
Personnel Information File (PIF), 27, 29, 34, 45


use of information at trial, 192
Personnel Reliability Program, 307–310
Physical Fitness Program. See Fitness Program
Piercings, 342–343
Plea


guilty, 186
not guilty, 186


Political Activities by Air Force Members, 241, 
394–397
permitted political activities, 394
prohibited political activities, 395


Pollution Prevention Program, 649
Polychlorinated Biphenyls (PCBs), 651
Posse Comitatus, 425–427


exceptions, 426
Post-Trial Matters, 193–195
Powers of Attorney, 370–371


durable POA, 371
general POA, 370–371


special POA, 370
Preferral, 171
Preliminary Inquiry into Reported Offenses, 


167–168
Preparation, Preferral, and Processing of Charges, 


171–172
Pretrial


agreements, 183–185
confinees, 176
confinement, 173–176
procedures, 183
restraint, 177–179


Preventive Law Program, 367–368
Privacy Act (PA), 228–231


basic structure, 228
denials, 229
limits on release, 229–230
special handling requirements, 230–231
violations, 231


Private Organizations, 243–245
commercial activities, 444–448
operating rules, 243
spouses’ clubs, 244–245


Privileged Communication, 188–191
attorney-client, 188
chaplain-penitent, 188
drug/alcohol abuse treatment patients, 189
family support center program, 190
medical quality assurance, 190
medical records, 188
physician-patient, 188
psychotherapist-patient, 189
spousal, 190


Privileges
commissary, 233–234
driving, 235–237
exchange privileges, 232–233


Probation and Rehabilitation, 89–93
Probationary Officer, 96
Procurement


authority, 508
procurement integrity, 502–504
unauthorized procurement, 508–509
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Professional and Unprofessional Relationships, 
269–271


Promotion Propriety Actions, Officer, 48–50
Property Damage Tort Claims in Favor of the U.S., 


487–489
Proportionality, 668, 679
Psychological Operations (PSYOPS). See Military 


Information Support Operations (MISO)
Public Affairs. See Media Relations


Q
Quality Force Management, 72–74
Questioning, 156
Quid Pro Quo, 387


R
Radon, 652
Raffles, 244, 447
RCRA subtitle F, Federal Procurement, 649–650
Record Keeping, 29
Reenlistment. See Selective Reenlistment


Reserve. See Reserves, Air Force
Referral of Charges, 88, 172
Rehabilitation


return to duty, 196
Rehabilitation Act of 1973, 374–375
Religious Freedom Restoration Act (RFRA), 


633–634
Religious Issues in the Air Force, 246–253


accommodation of religious practices, 
251–252


religious expression in the workplace, 248–250
Remotivation Program, 70–71
Removal from Base Housing, 348
Rental Vehicles, Liability for Damage. See Claims, 


Rental Vehicles
Report of Investigation (ROI), 125
Reports of Survey (ROS), 480–486


avoiding liability, 484–486
process, 482–484
when required, 481


Reprimands, 26–32
suggested format for letters, 31


Reprisal, 170, 294, 296, 377, 408, 434, 543, 546, 
573, 580, 588, 636
USERRA, 406
whistleblower protection, 379, 381–382


Reserves, Air Force, 50
ability to command Regular Air Force, 5
Active Guard Reserve (AGR), 203
administrative counselings, admonitions, and 


reprimands, 26–32
annual requirements, 199
area defense counsel representation, 127
category A, 198
category B, 198–199
court-martial jurisdiction, 115–117
demotion, 40
enlisted promotion propriety actions, 53
fitness program, 317–320
legal assistance program, 360
officer promotion propriety actions, 50
posse comitatus, 425–427
ready reserve, 198
reenlistments, 43


nonselection, 43
restricted reporting, 135
retired reserve, 198
separations


administrative, 102–103
Officer, 96–97


standby reserve, 198
total force, 198–199
UCMJ jurisdiction, 199


Resignations in Lieu of, 100
Resource Conservation and Recovery Act (RCRA), 


604, 627, 647–650
Restriction in Lieu of Arrest, 177
Return from Overseas for Trial, 206–208


employees or family members, 207–208
military members, 206–207


Rights Advisement, 154–157
civilian suspects, 158
military suspects, 158


Right to Counsel
administrative inquiries and investigations, 436
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nonjudicial punishment, 59
pretrial confinement, 173
reports of survey (ROS), 484


Right to Financial Privacy Act (RFPA), 414–415
Rules of Engagement (ROE), 677–681


considerations when preparing ROE, 681
requesting ROE changes, 681
SROE/SRUF self-defense concepts, 678–679
U.S. Forces operating with multinational 


forces, 680


S
Safe Drinking Water Act (SDWA), 641–644
Safety and Accident Investigations, 428–433
Searches, 159–163


civilian workplace, 561–562
computer, 162–163
consent, 161–162
definition, 159
inspections, 163–164
inventories, 164
military working dogs, 165
privatized/leased housing, 163
probable cause, 160–162


exceptions to, 161–162
Security Violations, 123
Seizures, 159
Selective Reenlistment, 41–42
Senior Officials and Colonels (or Equivalents), 


Misconduct Allegations, 438–439
Sentencing, 17, 20, 22, 187
Separations. See Administrative Separations
Servicemembers Civil Relief Act, 403–405
Sexual Assault, 133–140


commander’s response, 140
disposition authority, 139–140
response to a sexual assault Incident, 135
restricted reporting, 135–137
sexual assault response coordinator (SARC), 


134
unrestricted reporting, 138
victim advocate (VA), 134
victim misconduct, 138–139


Sexual Harassment
Air Force policy, 375
civilian employee complainant, 392
commander’s inquiry under 10 U.S.C. § 1561, 


390
command options, 393
military complainant, 390–392
prohibitions, 386–393
types, 387–389


hostile environment, 387–389
quid pro quo, 387


SF 278. See Financial Disclosure Forms
Sikes Act, 630
Snack Bar Funds, 453–454
SOFAs, 688–689


absence of a SOFA, 690
Solatia, 476
Solicitation On-Base, Commercial, 445–446


prohibited, 446
Solid and Hazardous Wastes, 647–650
Solid Waste: RCRA, Subtitle D, 648
Sonic Boom Claims. See Claims, Aviation
Sovereign Immunity and Environmental Fees, 


605–606
Special Court-Martial Convening Authority 


(SPCMCA)
administrative action duties, 16
appoints military magistrates, 15
board hearing procedures, 87–88
court-martial, 15–16, 172
duties, 15
military justice duties, 15
separation authority, 16, 87


Spouses
abuse. See Abuse
uniformed services former spouses’ protection 


act, 410–413
Spouses’ Clubs, 244–245
Staff Judge Advocate (SJA), 7
Standards of Ethical Conduct, 520–521
State Implementation Plans (SIPs), 637
Steroids, 84, 261
Stored Communications, 693–694
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stored communications act, 694–695
Stratospheric Ozone Protection, 639–640
Suicide Prevention Program, Limited Privilege, 


298–301
Summary Court Officers, 355–356


disposal of personal property, 357


T
Tattoos, 341–342


removal, 341
Testifying as a Witness, 22


discouraging others from, 18
privileged communication, 188–191
tips in preparation for a hearing or trial, 23


Third Party Site (TPS) Program, 626
Threatened Airman Program, 124
Title 10, 701
Title 50, 701–702
Tort Claims. See Claims, Tort Claims


commander and supervisor liability, 9–11
environmental, 604


Total Force. See Air Reserve Compoment (ARC)
Toxic Substances


control of, 651–653
Transitional Compensation for Victims of Abuse, 


144–145
application procedures, 144–145
eligibility, 144
types of transitional compensation, 144


Trial Format, 186–187
Article 39(a) session, 20
findings, 186
sentencing, 187


U
Unauthorized Absence, 325–327
Unauthorized Procurement. See Procurement
Undercover Agents, 124
Underground Storage Tanks, 602, 647–648, 648
Under Other Than Honorable Conditions (UOTHC), 


77–78, 86, 99, 103–105
Unemployment Compensation, 594–596
Unfavorable Information Files (UIF), 33–35, 72


access and review, 34–35
enlisted personnel, 33
LOC, LOA, or LOR, 27–32
officers, 34


Uniform Code of Military Justice (UCMJ)
Article 15, unfavorable information files (UIF), 


33–35
Article 31, rights advisement, 154–157
Article 37, unlawful command influence, 17–18
Article 86, unauthorized absence, 325–327
Article 138, complaints, 12–14
court-martial jurisdiction, 114–118
inspector general, 169–170


Uniformed Services Employment and 
Reemployment Rights Act (USERRA), 
406–409
eligibility criteria, 406–407
entitlements, 407–408


Uniformed Services Former Spouses’ Protection Act 
(USFSPA), 410–413
eligibility for military benefits, 412–413
jurisdiction under USFSPA, 411


Union Relations
base closure, 597–598
collective bargaining, 552–555
unfair labor practices, 549–551
union representation rights and duties, 


547–548
Unlawful Command Influence, 17–18
Unofficial Activities/Squadron Snack Bars, 453–454
Unprofessional Relationships, 269
Unspecified Minor Military Construction Projects 


(UMMC), 505–506
Unspecified Minor Military Construction (UMMC)


using MILCON funds, 684
using O&M funds, 684


Urinalysis Program, 261–265. See Civilian 
Personnel, Drug Testing
checklist for unit commanders, 266–268
commander-directed, 262–263
consent, 262
inspection, 263
positive results, 264–265
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probable cause, 262


V
Vacating Suspended Nonjudicial Punishment, 


68–69
Vehicle Inspection and Maintenance (I/M) 


Programs, 640
Veterans’ Benefits - Loss of, 104–105
Victims. See Sexual Harassment


Compensation. See Transitional Compensation 
for Victims of Abuse


domestic abuse, 279–280
sexual assault, 133–140
victim and witness assistance program, 


141–143
Voir Dire, 19
Voluntary Separation of Enlisted Members Prior to 


Expiration of Term of Service, 94–95
dependecy or hardship, 95


Volunteer Services, 455–456
types of permissible volunteer service, 


455–456


W
Water Rights, 645–646


doctrines, 645
preservation of water right, 646


Weapons
force protection and weapons issuance, 


515–516
inspection for unauthorized weapons, 163
Lautenberg amendment, 311–313
use by AFOSI, 124


Weingarten Rights, 574, 578–580
Whistleblower Protection, 381–382, 588–590
Wills, 369–372


without a will, 369–370
Witness


administrative inquiries and investigations, 436
testifying as a witness, 22
tips in preparation for a hearing or trial, 23
victim and witness assistance program, 


141–143


Working Dogs. See Military Working Dogs
Workplace Searches. See Searches, Civilian 


Workplace
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Squadron Officer School (SOS) LESSON PLAN 


P-5240 Personal Ethics 


25 February 2015 


This suite of lessons is dedicated to the memory of Dr. John Farrell…A Red Pant forever.  


LESSON LINKAGE 


This lesson is the first in a series of ethics lessons to provide an ethical development framework 
throughout your Air Force career.  The ethical discussion in this lesson will be built further in 
two other lessons, P-5250 Organizational Ethics and P-5270 Core Values lessons.  This suite of 
lessons demonstrates the importance of ethics in the profession of arms, how military members 
are held to a higher standard by society, and how these lessons relate to our actions as officers 
within this profession. 


LESSON OBJECTIVES 


 Comprehend ethical frameworks and how they apply to the profession of arms. (ICL
G1b, CESG 1.7)


 Comprehend society’s expectations of military members concerning ethics as expressed
in Title 10, United States Code. (CESG 1.7)


 Apply ethical frameworks in scenarios to understand your personal ethical model and
how this impacts your leadership style. (CESG 1.7)


LESSON OUTLINE 


Main Point 1:  Developing Personal Ethics 


Ethics are simultaneously deeply personal and very public.  As such, it is important that each 
military member develop a solid foundation for his/her personal ethics.  We begin by discussing 
the three main ethical theories as outlined in the readings and then apply those concepts with 
case studies.  Integral to the development of personal ethics and ethics theories are society’s 
expectations of military members concerning ethics.  These expectations are codified in Title 10, 
United Stated Code.   


Main Point 2:  Ethical Dilemmas 


Ethical dilemmas face each of us daily.  When the stakes are small, few will notice.  When the 
stakes are great, everyone will notice, for better or worse.  Through the use of ethical dilemma 
case studies we can dig deeper and apply ethical theory to professional responsibilities. 
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READINGS AND RATIONALE 


Connelly, Daniel A.  Developing a Personal Ethics I: The Collective Impact of a Loss of 
Excellence.  Maxwell AFB, AL:  Squadron Officer College, September 2014.  
READ: pp. 1-6.  RATIONALE: Builds the framework for the ethics lesson suite. 


Connelly, Daniel A.  Developing a Personal Ethics II: Regaining Our Excellence.  Maxwell 
AFB, AL:  Squadron Officer College, September 2014.  READ: pp. 1-9.  
RATIONALE: Starts the discussion topic of the Personal Ethics lesson on the topic of 
challenges in ethical thinking. 


Title 10 United States Code. Requirement of Exemplary Conduct, Section 8583. Washington 
D.C. READ: p. 1.  RATIONALE: This Title 10 extract exemplified the fact that military 
members are by-law required to perform to a high standard to include maintaining a sense 
of virtue  


SUGGESTED ADDITIONAL READINGS  


Arenas, Fil J., Clark, Matthew R., Operation Redwing: A Case Study in Decision Making. 
Maxwell AFB, AL: Squadron Officer College, December 2011. READ: pp. 1-6 


CONTACT TIME: 0+50 Minutes – Guided Discussion 


ASSESSMENT 


 Direct.


 Type of assessment: paper, briefing, exercise, observation


 L-5191 Team Leadership Problem, L-5192 Project X, I-5400 Critical Analysis, W-5390
Field Leadership Exercise, W-5490 Airpower Doctrine


PROGRAM OUTCOME LINKAGE  


2. Make decisions that reflect the Air Force Core Values and the shared values of the
Profession of Arms.


5. Forge professional relationships to build teams and facilitate teamwork.
6. Think critically about the impact of airpower and warfighting principles in military


operations.



https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5240%20Personal%20Ethics/P-5240%20Personal%20Ethics%20Reading%20I.docx

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5240%20Personal%20Ethics/P-5240%20Personal%20Ethics%20Reading%20II.docx

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5240%20Personal%20Ethics/P-5240-Title%2010%20Requirements%20Extract.docx

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5240%20Personal%20Ethics/P-5240-RE-Arenas%20Clark--Red%20Wings.pdf
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"In any moment of decision, the best thing you can do is the right thing, the next 


best thing is the wrong thing, and the worst thing you can do is nothing." 


 –Theodore Roosevelt  
 


Why Study Decision Making? 


  


Company Grade Officers (CGOs) are frequently placed in positions where they have the 


authority to make decisions and can profoundly affect their organizations, their subordinates, and 


the mission of the Air Force. The following excerpts from a US Navy SEAL mission in 2005, 


describe some of the unique variables that can affect a mission. Many different models have been 


developed to assist decision-makers today, but these models cannot predict the “unknowns” of a 


given situation. The weighted sum model is used to mathematically evaluate different Courses of 


Action (COAs) based on a weighted set of criteria (Robins & Coulter, 2007).  The Army uses the 


Military Decision-Making Process (MDMP) extensively (Army Field Manual 101-5, 1997). In 


the Recognition Primed Decision (RPD) Model a decision-maker draws on their previous 


experience to quickly reach a decision (Klein & Klinger, 1991). Individual leaders have the 


responsibility to evaluate their own strengths and weaknesses and use the method they deem to 


be most appropriate or tailor the models to the specific circumstances (Arenas & Morgan, 2011). 


 


Operation Redwing 


It was late June 2005 as four Navy SEALs embarked on Operation Redwing to hunt down the 


Taliban leader Ahmad Shah,  code name Sharmak, who was believed to have had close ties to 


Osama bin Laden.  The four SEALs: LT Michael Murphy, Petty Officer First Class (PO1) 


Marcus Luttrell, Petty Officer Second Class (PO2) Matthew Axelson, and Petty Officer Second 


Class (PO2) Danny Dietz, were dropped off in a hostile area near the Afghanistan/Pakistan 


border where they had to hike through the rigorous mountains of the Hindu Kush to the village 


where they believed Sharmak to be hiding.  They had been in Afghanistan for a few months and 


one thing that weighed heavily on Luttrell’s mind was the stringent rules of engagement (ROE).  


In a previous operation in Afghanistan Luttrell expressed his frustration with having to work 


around such ROEs.  Luttrell’s own words from Lone Survivor (2007):  


 


That second operation in Afghanistan, the snatch and grab of Abdul the Bombmaker or 


whatever the hell his name was, brought home two aspects of this conflict to us newly 


arrived SEALs.  First the rabid hatred these Muslim extremists had for all of us; second 


the awkwardness of complying with our rules of engagement in this type of warfare.  


SEALs by our nature, training, and education, are not very stupid.  And along with 


everyone else, we read the newspaper headlines from all over the world about serving 


members of our armed forces who have been charged with murder in civilian courts for 


doing what they thought was their duty, attacking the enemy.  Our rules of engagement 


in Afghanistan specified that we could not shoot, kill, or injure unarmed civilians.  But 


what about the unarmed civilian who was a skilled spy for the illegal forces we were 


trying to remove?  What about an entire secret army, diverse, fragmented, and lethal, 
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creeping through the mountains in Afghanistan pretending to be civilians?  What about 


those guys?  How about the innocent-looking camel drovers making their way through 


the mountain passes with enough high explosive strapped to the backs of their beasts to 


blow up Yankee Stadium?  How about those guys?  We all knew that we’d chosen to do 


what 999 Americans out of every thousand would not even think about doing.  And we 


were taught that we were necessary for the security of our nation (p. 191).   


 


 The frustration with the rules of engagement would soon become an issue for Luttrell 


during Operation Red Wing as well.  Recounting the beginning of the operation, before the four 


SEALs were dropped off on the side of the mountain, there were a few factors that made these 


SEALs feel somewhat uncomfortable about this operation.  The information they were given was 


somewhat limited; they did not have a clear picture of Sharmak, nor did they know which house 


belonged to Sharmak in a village of 32 dwellings. Additionally, the terrain around the village 


was stony and extremely rugged with very little cover for concealment.   


All of these factors made the team feel uncomfortable as they embarked on the mission. 


In the middle of the night, the SEALs fast-roped from a Chinook helicopter onto a grassy ridge 


near the Pakistan border.  They trekked through the night into the next day towards the village 


where they believed Sharmak would be located.  They hiked throughout the night in cold 


weather with freezing rain in some of the most rugged terrain on earth.  During their journey they 


refused to rest until they reached their destination. Since they were soaked to the skin in freezing 


cold weather they feared that they would freeze to death if they stopped to rest.  Additionally, 


Luttrell and his commanding officer LT Murphy had not slept in over 24 hours due to mission 


planning, they were exhausted; physically and mentally. 


After seven hours of hiking, the SEALs finally reached the mountain that overlooked the 


village.  LT Murphy located a place where the SEALS could hold up above the village.  The 


position he chose was just below the summit in a clump of trees.  Between the trees and the 


village was nothing but barren ground and they could not get a good view of the village.  While 


it was still dark the SEALs decided to move to another clump of trees that overlooked the 


village.  Once they got to the next position, they settled in and forced themselves against trees 


and rocks for concealment.  By the time daybreak had come, fog rolled in to where they were 


and they did not have a good view of the surrounding area.  LT Murphy and PO2 Axelson 


scanned over the maps and mountain ridges for possibilities with less fog.  Next, they moved to a 


spot that gave them a better view of the village, a stony point on the steep mountain side covered 


with a few trees.  While their new location gave them a brilliant view of the village, it did have 


some major drawbacks.  The surrounding mountain side was a steep drop to the valley below and 


if an attacking force came upon them there was no escape; they would have to try and fight their 


way out.  If an opposition blocked their original entry route, they could be trapped and easy 


targets, especially for rocket-propelled grenades (RPGs); the opposition’s weapon of choice. 
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Eventually, the sun had risen and helped lift the remaining fog. The SEALs began to scan 


the village looking for Sharmak.  Nestled in their hiding places, the SEALs could not be seen 


from above or below and all was silent.  Suddenly, the silence was broken by movement coming 


towards them,  a man wearing a turban carrying an ax walked right into their position.  Luttrell 


and Axelson wheeled around from their hiding positions grabbed their rifles and pointed them at 


the stranger.  Startled, the man dropped his ax; Luttrell with his rifle still pointed at him 


motioned for him to sit down.  As soon as the man sat down a hundred or so goats with bells 


around there necks descended down the mountain and surrounded them.  Next, over the hill from 


where the goats came, two more men wearing turbans walked over and joined their friend.  


Luttrell and Axelson motioned for the two men join their partner on the ground.  About that time, 


LT Murphy and PO2 Dietz made their way through the middle of the goat herd where Luttrell 


and Axelson were located.  They noticed immediately that one of the intruders was a teenage boy 


that could not have been more than fourteen-years-old.  Luttrell asked the men if they were 


Taliban and one of the men responded in English claiming that they were not Taliban.  Luttrell 


gave the teen one of his edible power bars and the young stranger scowled at Luttrell and placed 


the power bar on the rock beside him without appreciation.  The two adults in the group gave the 


SEALs the impression by the glaring looks that they had contempt for the SEALs.  The question 


that they now faced was – what now?  These locals were obviously goat herders and by Geneva 


Convention standards, categorized as civilians.  What weighed heavily on the SEALs’ minds was 


not knowing what these herders were thinking, what were their intentions?  They also knew that 


if they let these goat herders go there was the possibility that they might tell the Taliban of their 


presence and there exact position which not only would compromise the mission, but their lives 


as well.  According to Luttrell, the most logical decision from their point of view was that they 


could not let these goat herders live.   


The hard fact was, if these three Afghan scarecrows ran off to find Sharmak and his men, 


we were going to be in serious trouble, trapped out here on this mountain ridge.  The 


military decision was clear: these guys could not leave there alive.  I just stood there 


looking at their filthy beards, rough skin, gnarled hands, and hard angry faces.  These 


guys did not like us.  They showed no aggression, but neither did they offer or want the 


hand of friendship (p. 231). 


LT Murphy as the senior officer, began to contemplate what should be done with the 


three Afghans.  He then posed the question to the other three SEALs.  PO2 Axelson said that 


they should kill them because they couldn’t let them go without running the risk of 


compromising their own lives.  PO2 Dietz on the other hand remained neutral and said he’d do 


whatever the LT ordered.  LT Murphy then turned to Luttrell and asked about his thoughts on the 


situation.  PO1 Luttrell replied that he’d like to hear what the LT had to say before he told him 


what he thought they should do.  The LT replied: 


Listen Marcus, if we kill them, someone will find their bodies real quick.  For a start, 


these goats are just going to hang around.  And when these guys don’t get home for their 
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dinner, their friends and relatives are going to head straight out to look for them 


especially the fourteen-year-old (p. 232). 


LT Murphy also told Luttrell that when the bodies were found there was a very good 


chance that the Taliban would exploit it to their advantage, by sharing it with the Afghan and 


Western media outlets.  There would be all kinds of havoc with the media making claims that the 


merciless Americans were committing war crimes by killing innocent Afghan farmers.  Luttrell 


began to ponder over these facts in his mind and the possible consequences of what could be 


exploited by the media.  


I had to admit, I had not thought about it quite like that.  But there was a terrible reality 


about Mikey’s words.  Was I afraid of these guys?  No.  Was I afraid of their possible 


buddies in the Taliban?  No.  Was I afraid of the media back in the U.S.A.?  Yes.  And I 


suddenly flashed on the prospect of many, many years in a U.S. civilian jail alongside 


murders and rapists (p. 232). 


Even though the possible consequences of letting these Afghans go began to register in 


with Luttrell and LT Murphy a couple of facts remained clear; Sharmak had an armed force of 


80-200 men. If these goat herders told Sharmak and his men where the SEALs were located they 


would most definitely be slaughtered.  Luttrell suggested to the LT that he try and make a radio 


call to headquarters for some advice.   Dietz who was the radio man in the group tried to contact 


headquarters without success.  Due to the unsuccessful attempts to contact headquarters for 


advice, LT Murphy began to show some signs of anxiety when he asked Dietz to make another 


radio attempt.  Again, no response from headquarters.   


Now it was apparent to LT Murphy and the rest of the SEALs that they had two options- 


kill the goat herders or let them go.  LT Murphy took a vote among the other men to decide 


whether they should kill the goat herders or let them go.  Axelson, as he did before voted to kill 


them, Dietz remained neutral and when LT Murphy turned to Luttrell, he said that they needed to 


let them go (even though in the back of his mind he wanted to shoot them).  Right in that 


moment the thoughts of being a victim to the media and civilian court system caused Luttrell to 


vote the way he did.  Murphy went with Luttrell’s vote and made the decision that the prisoners 


should be let go.  Once the SEALs told the herders to get up and go on their way the herders got 


up and didn’t give one smile or nod of gratitude and proceeded to walk over the mountain.  


Realizing the danger they may have brought upon themselves by letting the goat herders go, the 


SEALs decided to return to one of their original positions above the village to see if they could 


get a better communication signal.  After arriving back to their last position, their attempts to 


contact home base or any aircraft in the area failed.  They had no communication to call in for re-


enforcements or combat air support.   


An hour and a half had passed since they let the goat herders go and they continued to 


conduct surveillance of the village from their new location.  Suddenly, Luttrell noticed LT 
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Murphy who was a few meters above motioning for Luttrell to look up the hill.  Looking up the 


hill through the scope of his rifle, Luttrell saw 80-100 men wearing turbans carrying AK-47 


assault rifles and rocket launchers coming over the crest of the hill and working their way down 


to the SEALs exact position.  As the Taliban fighters got closer to the SEALs they began to 


break apart into two columns to cut off the flanks of the SEALs position.  While it seemed that 


the Taliban had yet to make visual contact with the SEALs it was evident that they knew where 


they should be staging their forces to surround the SEALs. 


 As the Taliban worked their way closer shots were fired and a raging firefight ensued that 


lasted half of the day.  While the SEALs fought valiantly and killed hundreds of Taliban, all but 


one of the SEALs were eventually killed.  The only SEAL that made it out alive was PO1 


Luttrell (Luttrell, 2007). 


 


Conclusion 
 


Decision making is a process that will be unique to each individual and in every situation.  


For CGOs decisions can be more complicated with a diverse range of consequences.  Many 


times in military decision making there is no black and white, only shades of gray.  One thing 


that has been learned from the modern warfare, especially in the war on terror is that many times 


officers are faced with decisions where all courses of action may have detrimental consequences. 


Understanding different models and different strategies that can be used to make decisions will 


give CGOs a larger set of tools when they are faced with a variety of decisions.  Many different 


models have been developed to aid decision-makers today.  Each model has its own strengths 


and weaknesses and outcomes may vary depending on the situation.  However, as illustrated in 


Luttrell’s account of Operation Redwing, models can’t predict the unknown variables that are 


inherent to armed conflict scenarios. The most successful decision makers will determine how to 


combine aspects of the different sources to establish their own decision-making framework.  
 


Note: The following excerpt provides guidance for military members during armed conflicts: 


 


The US has not ratified Protocol I, but recognizes Article 51 as "Customary International Law." 


 


Art 51. - Protection of the civilian population 


 


1.  The civilian population and individual civilians shall enjoy general protection against dangers arising from 


military operations. To give effect to this protection, the following rules, which are additional to other 


applicable rules of international law, shall be observed in all circumstances. 


 


2.  The civilian population as such, as well as individual civilians, shall not be the object of attack. Acts or 


threats of violence the primary purpose of which is to spread terror among the civilian population are 


prohibited. 


 


3.  Civilians shall enjoy the protection afforded by this section, unless and for such time as they take a direct 


part in hostilities. 


 


Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of Victims of 


International Armed Conflicts (Protocol I), 8 June 1977.   
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Reflection Questions 


 


1. How did you think the SEALs handled their situation? Agree or Disagree? Consider both 


sides of their dilemma to release the goat herders (or not). Was there another option that 


was not considered?  


 


2. How do you feel about LT Murphy asking his petty officers (E5s and E6) for their vote 


on his decision? Do you think their votes influenced his final decision? 


 


3. When military members make decisions, they often have unique circumstances or 


settings to complicate their decisions. How can an Air Force CGO cope with such 


uncertainties? 


 


4. There are many decision-making models available for developing officers, but an 


effective decision maker must always consider the unknowns. What decision-making 


models do you utilize?  


 


5. For developing CGO decision-makers, what do you think the overall lesson is for this 


case study?  
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also advising leaders on a range of health and morale issues that can 
affect troops. Behavioral scientists pay attention to such issues as pre-
venting or reducing stress-related problems during and after deploy-
ments, maintaining unit morale and effectiveness, and assessing the 
impact of leader actions and policies on troop adjustment and perfor-
mance. In wartime or conflict situations, the responsibility of military 
health care personnel to protect human physical and mental health 
also extends to enemy wounded, prisoners, retained personnel, detain-
ees, and civilians. This is a professional, legal, and moral obligation that 
all U.S. military medical personnel accept when they enter service.2


Following the revelation of abuses at Abu Ghraib, there were 
allegations that some U.S. military medical personnel may have been 
complicit in prisoner abuse.3 An official report by Major General 
George Fay called for further investigation on this issue, finding that 
medical records for detainees were not properly maintained and that 
some medical personnel failed to report abuses.4 Partly in response to 
reports of abuses at Abu Ghraib, the American Psychological Associa-
tion recently reaffirmed its stance against torture by passing a resolu-
tion that states psychologists will not participate in or condone “cruel, 
inhuman, or degrading” treatment of prisoners.5


As experts in human behavior, military behavioral scientists 
have a responsibility to apply their knowledge and expertise toward 
understanding and preventing ethical breakdowns and misconduct of 
the type seen at Abu Ghraib, where in 2003–2004 Iraqi prisoners suf-
fered a range of abuses at the hands of their U.S. guards in addition 
to those documented by the infamous photographs. The importance 
of understanding and preventing prisoner abuse and related moral 
breakdowns is underscored by additional documented cases of pris-
oner abuse at U.S. facilities in Afghanistan and Guantanamo Bay,6 as 
well as by British soldiers in Iraq.7 And while not the same as abuse of 
living persons, the desecration of human remains by German soldiers 
in Afghanistan in 2006 is another disturbing example of the human 
potential for cruel acts.8 By carefully examining the Abu Ghraib pris-
oner abuse case from a current social-psychological perspective, we 


Overview
The abuse of prisoners by U.S. Soldiers at Abu Ghraib had 


broad strategic consequences, leading many people around the 
world to question the legitimacy of U.S. goals and activities in 
Iraq. This paper draws on extensive unclassified reports from 
multiple investigations that followed Abu Ghraib, and applies key 
psychological as well as social-situational perspectives to develop 
a better grasp of the causative factors. From a psychological 
standpoint, most young adults are powerfully inclined to behave 
in accord with the social conventions and pressures around them. 
Especially in ambiguous circumstances, then, it is important that 
standards of behavior be clear and explicit throughout all phases 
of an operation and that leaders at all levels represent and rein-
force those standards.


In April 2004, the world was shocked to see a series of photo-
graphs of U.S. military personnel abusing detainees at the Abu Ghraib 
prison facility in Iraq. Pictures showed prisoners hooded and con-
nected to electrical wires, tied to leashes, stacked naked on the floor, 
and engaging in simulated sex acts. Some analysts believe that this 
event marked a turning point in the war, after which Iraqi and world 
opinion shifted substantially against the United States.1 The revela-
tions of prisoner abuse were followed by multiple investigations and 
reports, news stories, and criminal prosecutions. We need to under-
stand how such moral and ethical failures can occur in order to pre-
vent them from recurring. Such an understanding requires careful 
consideration of multiple factors, including individual psychological, 
social, and organizational ones. Once recognized and understood, 
these various factors can be addressed through training, leadership, 
and policies to prevent similar breakdowns in the future.


Ordinarily, military medical personnel in operational settings are 
focused on safeguarding the health and welfare of friendly forces, while 
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the American military and Department of Defense (DOD).13 The “Final 
Report of the Independent Panel to Review DoD Detention Operations” 
(also known as the Schlesinger report) confirmed that incidents of 
abuse at Abu Ghraib indeed were not isolated cases and that there 
were more documented cases of detainee abuse in Iraq, Afghanistan, 
and Guantanamo.14


Despite some widespread, negative, systemic influences, the vast 
majority of American Servicemembers did not, and would not, par-
ticipate in or condone abusive behaviors. Like most of the world, they 
were shocked and dismayed when the abuse of prisoners came to light. 
Cartoonist Mike Keefe captured this sentiment well shortly after the 
scandal broke. Keefe portrays the American Soldier carrying a large 
burden of stress, including extended combat tours, an unclear mis-
sion, insufficient forces and resources, and the additional pressure of 
the Abu Ghraib prison scandal. For most Soldiers, the prison scandal 
was a significant added stressor, in that it was a shameful violation of 
the American democratic and humanitarian ideals they believed they 
were fighting for.15


Contributing Factors
Some commentaries on the Abu Ghraib abuses have put nearly 


exclusive importance on situational factors, such as those found in 
Philip Zimbardo’s 1971 Stanford prison experiment, in which 24 male 
undergraduates were recruited to play the roles of guards and pris-
oners. Some guards quickly engaged in sadistic behavior, and most 
prisoners accepted humiliation. The intensity with which students 
adopted their assigned roles surprised the experimenters and led Zim-
bardo to stop the experiment before it was completed. Zimbardo attrib-
uted the extreme behaviors of the students to the force of the situation 
in which they were placed, rather than individual deviance.16 Others 
have argued that Zimbardo underestimated the ability of individuals 
to alter situations and that persons are ultimately responsible for their 
own actions.17 Although situational and contextual factors assuredly 
played a role, it is important also to take into account the influence 
of individual/personality factors on human behavior to fully under-


can gain a better understanding of how and why such behaviors occur, 
and also begin to specify what leaders and organizations can do to 
prevent such incidents in the future.


The following assessment draws upon public, unclassified, and 
declassified reports of official investigations as to what occurred and 
brings to bear recent research and theory from the domains of social 
and personality psychology. In particular, two investigations are note-
worthy for their comprehensiveness, detail, and objectivity, and so 
serve as the primary resources for this analysis. The first of these 
was the investigation led by Major General Anthony Taguba, which 
extended from January through June 2004, and resulted in a 53-page 
report with 106 annexes.9 The second, led by Major General Fay, was 
conducted from March through August of 2004, interviewed over 170 
people, collected and analyzed over 9,000 documents, and generated 
a 143-page report.10 Additional information and cross-validation of 
findings come primarily from reports of the investigations headed by 
James Schlesinger and Lieutenant General Anthony Jones.11


Revelations of Prisoner Abuse 


In January 2004, a U.S. Army military police (MP) sergeant work-
ing at Abu Ghraib reported abuse of prisoners to a Criminal Investiga-
tion Division (CID) investigator on the scene. The sergeant provided 
a note detailing his allegations and a compact disc containing digital 
photographs of prisoner abuse. This triggered the Taguba investiga-
tion, which produced a report originally classified secret that later was 
released to the media. The prisoner abuse story was first reported by 
the CBS news show 60 Minutes in April 2004. Since then, hundreds of 
media accounts and several books have been published on the subject. 
In addition to the Taguba investigation, there have been 11 other major 
official U.S. Government investigations into prisoner abuse and alleged 
use of torture and coercive interrogation techniques at Abu Ghraib 
and other locations, including the U.S. prison facility at Guantanamo, 
Cuba. To date, 11 enlisted Soldiers have been formally tried and con-
victed, and several officers and leaders were relieved and/or demoted 
or received career-damaging reprimands.


Broader Social-cultural Context 


Following the early media reports and release of hundreds of pho-
tos and videos showing abuse, a public debate ensued as to whether 
this was a case of a few individuals behaving badly, or an expression 
of a more widespread problem. Senior administration officials tended 
to describe it as an isolated case. For example, Secretary of Defense 
Donald Rumsfeld characterized the Abu Ghraib abuses as the actions 
of “a few American service members.”12 Other accounts suggested the 
incidents were symptomatic of a broader corruption in the culture of 
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stand what happened at Abu Ghraib. It is also essential not to be satis-
fied with superficial or glib explanations regarding social influences, 
but to look more closely at the contextual factors bearing upon Abu 
Ghraib. Based on the detailed evidence contained in the Taguba and 
Fay reports, several conclusions can be drawn regarding what were the 
salient situational and individual factors.


Situational Factors 


Ambiguity in the Chain of Command. The most notable 
example of ambiguity described in the Taguba report was the ongoing 
conflict between the commanders of the 800th MP Brigade (Brigadier 
General Janis Karpinski) and the 205th Military Intelligence (MI) 
Brigade (Colonel Thomas Pappas). Soldiers at the Abu Ghraib facil-
ity were unclear about who was in charge. Taguba references a frag-
mentation order dated November 19, 2003, placing the commander 
of the 205th MI Brigade in tactical control of all units at Abu Ghraib, 
including the MPs.18 The commander of the MPs took a different view, 
believing that she had command authority over the 800th MP Bri-
gade, and she outranked the MI 
brigade commander. Neverthe-
less, the MI brigade commander 
clearly had command authority 
and responsibility for his own bri-
gade, and this is the organization 
that had primary responsibility 
for conducting interrogations. 
But as the Taguba investigation 
revealed, both MP and MI per-
sonnel in the Abu Ghraib facil-
ity were unclear about who was 
really in charge. Similar ambigui-
ties existed throughout the chain of command. The Schlesinger report 
points to the same problem, describing the leadership structure as “a 
series of tangled command relationships.”19 This problem was exacer-
bated by the presence of Central Intelligence Agency (CIA) teams who 
were, according to Schlesinger, “allowed to operate under different 
rules.”20 The activities of CIA teams contributed to not only reduced 
accountability and difficulty in tracking prisoners, but also increased 
confusion about who was in charge of prison and interrogation opera-
tions.


Laissez-faire Leadership. Leaders were mostly not visible or 
actively involved in mission activities and were not communicating stan-
dards, policies, and plans to Soldiers. For example, several Soldiers at 
Abu Ghraib, including the sergeant who first reported the abuses, have 
testified that the general officer in charge of the prison was rarely seen 
there.21 The Taguba report indicates that key leaders, including the MP 
battalion commander and the MP brigade commander, “had very little 
contact” with Soldiers under their command at the Abu Ghraib facility.22 
This lack of leader involvement and visibility could have conveyed tacit 
approval of prisoner abuse. Numerous studies in the social and organi-
zational psychology literature have documented the destructive effects 
of laissez-faire leadership on individuals and organizations.23


Lack of Training. The Taguba report indicates there was a lack 
of training and preparation throughout the 800th MP Brigade, particu-


larly with respect to prisoner-handling procedures and techniques, 
including provisions of the Geneva Conventions. The poor training was 
at least in part related to the hasty manner in which this Reserve unit 
was mobilized and deployed to Iraq: “Soldiers were poorly prepared 
and untrained to conduct I/R [internment/resettlement] operations 
prior to deployment, at the mobilization site, upon arrival in theater, 
and throughout their mission.”24 The report also faults multiple leaders 
for failing to conduct needed training after deployment.25


Poor Discipline. Clear policies regarding wearing of the uniform 
and standards of behavior (including saluting) were not established or 
enforced.26 The weak discipline was evident in multiple areas, includ-
ing logs and journals. According to the Taguba report, “Operational 
journals at the various compounds and the 320th Battalion TOC [Tacti-
cal Operations Center] contained numerous unprofessional entries and 
flippant comments, which highlighted the lack of discipline within the 
unit. There was no indication that the journals were ever reviewed by 
anyone in their chain of command.” This lack of discipline and atten-
tion to standards was also apparent in the frequent disregard of pris-
oner accountability checks and reporting.27


Psychological Stressors. 
Key leaders did not recognize or 
appreciate psychological stres-
sors associated with the Oper-
ation Iraqi Freedom mission. 
The Taguba report found that 
“difference in culture, soldiers’ 
quality of life, and the real pres-
ence of mortal danger over an 
extended time period, and the 
failure of commanders to recog-
nize these pressures contributed 
to the perversive atmosphere 


that existed at Abu Ghraib . . . and throughout the 800th MP Brigade.”28  
So Taguba points both to the direct impact of psychological stressors 
on Soldiers and the secondary effect from the failure of leaders to rec-
ognize and address these psychological stressors in any way. Previous 
research into psychological stressors during military operations has 
identified five key factors: ambiguity, isolation, powerlessness, bore-
dom, and danger.29 It appears all of these factors were at work for the 
Soldiers based at Abu Ghraib.


Ambiguity, in this case, includes uncertainty about who is the 
enemy and who is a friend. The presence of civilian contractors through-
out the prison in various forms of dress added to this uncertainty.30


The sense of isolation was apparently extreme for those working 
at Abu Ghraib. According to the Fay report, there was “a general feel-
ing by both MI and MP personnel that Abu Ghraib was the forgotten 
outpost, receiving little support from the Army.”31


The feeling of powerlessness is somewhat paradoxical here. U.S. 
Soldiers working at Abu Ghraib had considerable control over pris-
oner treatment and conditions. But in the larger environment, they 
in fact had very little influence. For example, as identified in multiple 
investigations, the Abu Ghraib facility was severely under-resourced 
in personnel and equipment, and requests for additional support were 
routinely denied or ignored. Combat and operational units had prior-
ity for logistical support.32 Also, several investigations have pointed to 
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the presence of interrogators from other government agencies (OGAs), 
notably the CIA, as contributing to prisoner abuse.33 These OGA indi-
viduals operated “under different practices and procedures which were 
absent any DoD visibility, control or oversight.”34 This not only added 
to the confusion about what were acceptable interrogation practices, 
but also likely contributed to a generalized sense of powerlessness for 
Soldiers working at Abu Ghraib.


This feeling of powerlessness was further exacerbated by a sense 
of danger, with insurgent sniper and mortar fire regularly claiming 
victims. Frustration related to the generalized sense of powerless-
ness may have increased the potential for abuse in the one area where 
power could be exerted—over the prisoners.


Boredom includes the conventional meaning of a dull and repeti-
tive daily existence, which was certainly a factor, but extends also to 
deeper questions about the importance or significance of the mission 
and one’s role in it. Over a period of time, if Soldiers lose the conviction 
that their daily work is making an important contribution to a larger, 
positive mission, they can become alienated and detached from their 
surroundings, with a diminished sense of commitment to the unit 
and mission. This feeling of alien-
ation or existential boredom also 
sets the stage for abuse, since the 
alienated person no longer cares 
much about basic values or con-
sequences. Indeed, to the deeply 
alienated person, very little seems 
to matter.35


Danger encompasses the 
real physical dangers and threats 
often present in the deployed envi-
ronment, threats that can result in 
serious illness, injury, or death. In 
Iraq, this includes sniper fire, sui-
cide bombers, and improvised explosive devices, as well as the risk of 
accidents, disease, and exposure to toxic substances. This source of 
stress can be direct, representing threats to oneself, or indirect, rep-
resenting threats to one’s comrades. Exposure to severely injured or 
dead people also can be a severe stressor, adding to a sense of danger.


In addition to these five, another factor is workload, or operations 
tempo stress, reflecting long work hours, frequent and longer deploy-
ment cycles, and inadequate staffing that can result from limited 
resources and/or failure to replace individual losses over the course of 
a deployment. The Taguba report indicates that U.S. forces at the Abu 
Ghraib facility were “undermanned and under resourced” and that as 
a Reserve Component unit, the 800th MP Brigade had no system for 
replacing individuals who were lost for reasons such as medical prob-
lems or having completed the required term of Active duty service.36


The Schlesinger report also identifies the destructive effects of 
repeated deployments: “The Joint Staff failed to recognize the implica-
tions of the deteriorating manning levels in the 800th MP Brigade; the 
absence of combat equipment among detention elements of MP units 
operating in a combat zone, and the indications of deteriorating mis-
sion performance among military intelligence interrogators owing to 
the stress of repeated combat deployments.”37 Furthermore, the facil-
ity was generally overcrowded with prisoners for a number of reasons, 


including inefficient procedures for releasing prisoners determined to 
not present a threat.38


Ambiguous Rules of Engagement, Standards of Conduct, 
Laws, Regulations, and Orders. For example, Soldiers were not 
clearly informed in many cases as to whether the Geneva Conventions 
applied. As became apparent in later investigations and reports, the 
administration defined prisoners as “unlawful enemy combatants,” and 
there was a debate within the administration regarding whether the 
rules of the Geneva Conventions should apply.39 Related to this was the 
question of what methods were permissible to use in interrogations. 
The Schlesinger report points to confused and unclear policies (even 
up to the Office of the Secretary of Defense) regarding what interroga-
tion practices were authorized. For example, it is now known that in 
November 2002, the Secretary of Defense approved a list of previously 
outlawed harsh interrogation techniques for use at Guantanamo, in 
an action memorandum written by DOD General Counsel William J. 
Wright II.40 Such interrogation techniques were used at Guantanamo 
and in other locations as well, including Abu Ghraib.41 Many Soldiers 
and leaders were left confused as to what rules or standards should 


be applied. The Schlesinger report 
advises that well-documented poli-
cies and procedures are “impera-
tive” in this area.42


Pressure from Higher Com-
mand Levels. Several official 
investigative reports address this 
issue. For example, “With lives at 
stake, senior leaders expressed, 
forcibly at times, their needs for 
better intelligence. A number of 
visits by high-level officials to Abu 
Ghraib undoubtedly contributed 
to this perceived pressure.”43 In a 


PBS Frontline interview, Brigadier General Karpinski claimed that 
Lieutenant General Ricardo Sanchez in Iraq was on daily video tele-
conference calls with the Secretary of Defense in which Sanchez was 
routinely called to task for not having obtained more “actionable intel-
ligence” to report.44 The Schlesinger report also found that “pressures 
for additional intelligence” along with other factors led to “stronger 
interrogation techniques than were believed to be needed”45 and that 
senior commanders in Iraq “failed to ensure proper staff oversight of 
detention and interrogation operations.”46 In the Fay investigation, sev-
eral key leaders commented on the “intense pressure” they felt from 
higher headquarters to produce actionable intelligence.47


The above listing of contextual factors is not exhaustive. More 
items could be cited based upon findings in the various official inves-
tigations that are openly available. But these seven areas represent 
the core set of situational factors that contributed to the abuses at 
Abu Ghraib.


Individual/Personality Factors 


While contextual factors such as those above can have power-
ful effects on behavior, not all individuals respond alike to the same 
situational conditions. Even Stanley Milgram’s48 and Zimbardo’s classic 


if Soldiers lose the conviction 
that their daily work is  
making an important 


contribuiton to a larger,  
positive mission, they can 


become alienated and detached 
from their surroundings







November 2008 Defense Horizons  5


inability to control urges), and N6–Vulnerability (tendency to become 
hopeless, passive, or panicky under emergency/stressful situations). 
Several official investigations in fact identified histories of misconduct 
and behavior problems in some of the worst perpetrators. For example, 
in an annex to the Taguba report, the psychiatrist suggests that “inad-
equate and immoral men and women may be drawn to fields such as 
corrections and interrogations, where they can be in absolute control 
over others.”58 This raises the question as to whether current selection 
procedures are adequate for identifying individuals who are unsuited 
for military service in the contemporary environment.


While there are certainly risks inherent in any program to screen 
military personnel for psychological problems,59 considering the poten-
tial costs of failing to “select out” highly vulnerable or disturbed indi-
viduals from military service, current practices for establishing the 
psychological fitness of applicants for military service should perhaps 
be reexamined.60 The issue of selection or screening extends also to 
civilian personnel who may be employed in operational areas. Multiple 
official investigations have implicated civilian contractors in the abuse 
of prisoners, both indirectly and directly, and the report by Lieutenant 


General Jones specifically points to 
a “failure to effectively screen, cer-
tify, and then integrate contractor 
interrogators/analysts/linguists.”61


Personality Hardiness.62 
Hardiness is a personality style 
that includes a strong sense of com-
mitment in life, belief in one’s own 
ability to exercise control, and a 
perspective on change as chal-
lenging and fun. While most early 
studies focused on the peculiar 
ability of high-hardy persons to 
remain physically healthy despite 
major life stress, more recent work 
shows that hardiness also influ-


ences short- and long-term mental health adjustment to major stres-
sors, including war-related stressors.63 In addition, recent studies have 
suggested that leaders who themselves are high in hardiness help to 
generate a more positive social climate and increase cohesion within 
their units, which in principle would facilitate more healthy adapta-
tion for all members of the unit.64 Leaders may also foster more “hardy” 
and resilient responses to stressful conditions in their organizations by 
setting a positive example, providing meaningful tasks, and explaining 
the importance and significance of these tasks.65


Psychological Development or “Maturity.” In addition to trait 
conceptions of personality, a developmental perspective may also shed 
light on how Soldiers in the Abu Ghraib situation could have tolerated 
and participated in prisoner abuse. Robert Kegan66 has developed a 
comprehensive theory of psychological development that spans cog-
nitive, moral, and social domains of experience, and describes how  
individuals construct their worldviews over a lifetime.


In Kegan’s theory, which is supported by multiple studies, most 
young adults define themselves largely based upon input from the 
people and organizations/programs/policies surrounding them. Kegan 
calls this the “third-order of consciousness,” or Stage 3. At Stage 3, peo-


experiments on obedience, conformity, and social influence found that 
while many people will comply with orders to inflict pain and abuse 
on others, not all will. Some individuals will resist social pressure 
and act in accord with their own values and convictions about what is 
right. This also explains why concepts such as Albert Bandura’s “moral 
disengagement”49 and Robert Lifton’s “socialization to evil”50 fall short 
as explanations for what happened at Abu Ghraib, although both have 
been cited as possible explanations.51


As the Taguba report points out, the majority of units and indi-
viduals, including leaders and Soldiers, did not succumb to the psy-
chological stressors or any of the other contextual factors or command 
failings observed in the Abu Ghraib situation. Clearly, then, contextual 
factors alone are not enough to explain why some individuals engaged 
in and/or tolerated prisoner abuse. To understand how prisoner abuse 
occurred, one also has to consider the psychological-personality fac-
tors that can influence individual vulnerability, resilience, and perfor-
mance under highly stressful conditions. Three theoretical perspec-
tives merit particular consideration in this context.


Big Five Personality Traits.52 Studies applying the Five Factor 
Model of personality have identi-
fied personality factors related to 
leadership potential and effective-
ness in various groups, including 
military officers and cadets.53 Evi-
dence suggests that conscientious-
ness, agreeableness, openness, and 
extraversion all can contribute to 
more effective leadership in vari-
ous groups and that neuroticism 
is negatively related to leader-
ship.54 Some studies also suggest 
that agreeableness is related to the 
transformational leadership style,55 
shown to predict greater leader 
effectiveness in various groups.56


More studies are needed to specify the Big Five personality fac-
tors and facets associated with better performance of both individual 
Soldiers and leaders in military operations. Resulting knowledge 
could lead to more refined selection and assignment strategies. For 
example, it may be that persons high in agreeableness (including trust 
and altruism) would make more compassionate and effective prison 
guards, less likely to engage in prisoner abuse. Agreeableness together 
with conscientiousness would also imply greater control over one’s 
own emotions, including anger and frustration, certainly an important 
characteristic in many of the situations encountered by Soldiers in 
Iraq. Similarly, openness may also be an important personality dimen-
sion, contributing to greater awareness of and appreciation for other 
cultures and practices different from one’s own.


While neuroticism does not necessarily indicate psychopathol-
ogy, those high in neuroticism are nevertheless at greater risk for a 
range of psychiatric problems.57 Considering the context of Abu Ghraib, 
three neuroticism facets in particular would seem to carry increased 
risk for the kind of misconduct and prisoner abuse seen under these 
conditions: N2–Angry Hostility (tendency to experience anger, frustra-
tion, and bitterness), N5–Impulsiveness (low tolerance for frustration, 


the majority of units and 
individuals, including  


leaders and Soldiers, did not 
succumb to the psychological 
stressors or any of the other 


contextual factors or command 
failings observed in the Abu 


Ghraib situation







6  Defense Horizons November 2008


ple tend to conform to the norms of the group and bow to social pres-
sure. Kegan’s model implies that most Soldiers, like other young adults, 
are functioning at the Stage 3 developmental level, making them 
rather more susceptible to group influences, for good or ill. In fact, 
recent studies on Army officers and cadets suggest that this develop-
mental framework applies very closely within the military.67 In a 4-year 
longitudinal study of psychological development at West Point, most 
cadets were found to be at or in transition to Stage 3, and there was 
fairly low incidence of Stage 4 (autonomous) functioning, the level at 
which one recognizes the legitimacy and worth of different approaches 
to understanding the world.68 A similar study found the same pattern 
among civilian college students.69 Thus, it appears that most young 
adults are functioning at a Stage 3 (conformist) psychological level, 
at least in the American cultural context. In Kegan’s developmental 
framework, it would be difficult or impossible for Stage 3 people to 
independently appreciate and respect cultural differences, since they 
are in a sense blinded by their own limited perspectives.


Implications 


While contextual and indi-
vidual factors were discussed as 
distinct categories above, they 
are not purely separate, and in 
most circumstances these influ-
ence factors will overlap and inter-
act with each other to determine 
behavior. Consideration of both 
classes of influencing factors leads 
to several broad conclusions and 
recommendations for preventing 
prisoner abuse and similar kinds 
of breakdowns. One conclusion is 
that military leaders at all levels have a profound responsibility to 
establish a unit social climate and conditions that support positive 
and ethical behaviors and interpretations of experience, as well as 
to quickly and effectively address any negative or unethical prac-
tices. Furthermore, as military operations and circumstances become 
increasingly ambiguous, confused, and unstructured, there is an even 
greater need for individual military leaders who possess a mature sense 
of self, a broad perspective, and a strong “moral compass.” Especially 
in circumstances where the normal rules or standards do not seem to 
apply, or where shared values come into conflict (for example, loyalty 
versus honesty), the “rules” must come from inside the self, not outside. 
Another way of saying this is that what the people around us are doing 
is not always a reliable guide to acceptable or correct behavior.


Kegan’s conception of psychological maturity and how people 
make sense of their worlds suggests that individuals operating at a 
Stage 3 level would have great difficulty behaving in ways that run 
counter to the dominant trends within their immediate social group or 
surroundings. This is true because the entire self-concept of the Stage 
3 person is based upon conforming to perceived social expectations. 
Evidence from several studies70 now indicates that over half of adults 
are functioning at no higher than a Stage 3 level. This could help to 


explain how human rights violations and prisoner abuse can persist 
and spread under certain social conditions.


Considering that most young military personnel are likely func-
tioning at only a Stage 3 (conformist) level, leaders have an even 
greater responsibility to assure that external conditions and standards 
(including subordinate leadership levels) will reinforce appropriate 
perspectives and behaviors. For example, Taguba’s recommendation 
that all U.S. MP units prominently display the rules and standards for 
prisoner treatment, including the Geneva Conventions, is an excel-
lent one in this regard.71 This kind of external reinforcement of values 
is something that most young adults need, based upon their level of 
development. Similarly, a key function of training programs for Stage 3 
persons is to provide reminders and external reinforcement regarding 
what is correct and acceptable behavior.


For leaders, training and skills development is also important. 
But a developmental perspective such as Kegan’s reminds us that 
more fundamental processes are involved in human development and 
growth. Training programs alone are not likely to generate the kinds 
of mature, confident, autonomous, self-controlled, and morally strong 
individuals we seek as military leaders. How to go about developing 
such leaders is a major challenge that needs to be addressed. At the 


same time, psychological research 
points to personality traits of high 
potential value to both Soldiers 
and leaders in stressful conditions, 
most notably hardiness and consci-
entiousness.72 The question of how 
to develop or increase these ten-
dencies is also an important one 
that merits further research.


On international missions, 
leaders must likewise assure that 
the agreed-upon standards and 
rules of engagement are effectively 


communicated (with translation as needed) across all contingents. 
Before such communication can occur, there must, of course, be some 
clear understanding and agreement by all participating nations/con-
tingents as to the basic rules of engagement and standards of behavior, 
as well as the lines of authority. Leaders at all levels must also agree as 
to how any rule violations or misconduct will be handled.


The abuse of Iraqi prisoners that occurred at Abu Ghraib repre-
sents a sad case of individual and organizational failure. To understand 
such a failure requires consideration of individual, social, and organi-
zational factors, including the critical influence of leaders. Preventing 
future Abu Ghraibs likewise calls for attention to all of these levels.


At the organizational level, preventive steps should include care-
ful attention to screening and selection of personnel at entry, allo-
cating the needed time and resources to thoroughly train Soldiers 
prior to deployment, and investing more heavily in leader develop-
ment research and development programs. Leaders also need to be 
highly visible and sufficiently numerous in the deployed environment, 
backed up by clear and well-understood policies and procedures, and 
with unambiguous lines of authority and responsibility. Perhaps most 
importantly, leaders at every level must be able to establish and main-
tain a strong moral and ethical climate, through personal example 


military leaders at all levels  
have a profound responsibility 


to establish a unit social  
climate and conditions that 
support positive and ethical  


behaviors and interpretations  
of experience
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as well as by reinforcing checks and standards. All of this will take 
resources—it is true. But the costs of prevention must be weighed 
against the much greater human, economic, and political costs of 
future possible Abu Ghraibs.
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Philosophers, dramatists, theologians have grappled with this question for centuries: what makes 
people go wrong? Interestingly, I asked this question when I was a little kid. When I was a kid growing 
up in the South Bronx, inner-city ghetto in New York, I was surrounded by evil, as all kids are who 
grew up in an inner city. And I had friends who were really good kids, who lived out the Dr. Jekyll Mr. 
Hyde scenario -- Robert Louis Stevenson. That is, they took drugs, got in trouble, went to jail. Some 
got killed, and some did it without drug assistance. 
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So when I read Robert Louis Stevenson, that wasn't fiction. The only question is, what was in the 
juice? And more importantly, that line between good and evil -- which privileged people like to think is 
fixed and impermeable, with them on the good side, and the others on the bad side -- I knew that line 
was movable, and it was permeable. Good people could be seduced across that line, and under good 
and some rare circumstances, bad kids could recover with help, with reform, with rehabilitation. 


So I want to begin with this this wonderful illusion by [Dutch] artist M.C. Escher. If you look at it and 
focus on the white, what you see is a world full of angels. But let's look more deeply, and as we do, 
what appears is the demons, the devils in the world. And that tells us several things. 


One, the world is, was, will always be filled with good and evil, because good and evil is the yin and 
yang of the human condition. It tells me something else. If you remember, God's favorite angel was 
Lucifer. Apparently, Lucifer means "the light." It also means "the morning star," in some scripture. And 
apparently, he disobeyed God, and that's the ultimate disobedience to authority. And when he did, 
Michael, the archangel, was sent to kick him out of heaven along with the other fallen angels. And so 
Lucifer descends into hell, becomes Satan, becomes the devil, and the force of evil in the universe 
begins. 


Paradoxically, it was God who created hell as a place to store evil. He didn't do a good job of keeping 
it there though. So, this arc of the cosmic transformation of God's favorite angel into the Devil, for me, 
sets the context for understanding human beings who are transformed from good, ordinary people into 
perpetrators of evil. 


So the Lucifer effect, although it focuses on the negatives -- the negatives that people can become, 
not the negatives that people are -- leads me to a psychological definition. Evil is the exercise of 
power. And that's the key: it's about power. To intentionally harm people psychologically, to hurt 
people physically, to destroy people mortally, or ideas, and to commit crimes against humanity. If you 
Google "evil," a word that should surely have withered by now, you come up with 136 million hits in a 
third of a second. 


A few years ago -- I am sure all of you were shocked, as I was, with the revelation of American 
soldiers abusing prisoners in a strange place in a controversial war, Abu Ghraib in Iraq. And these 
were men and women who were putting prisoners through unbelievable humiliation. I was shocked, 
but I wasn't surprised, because I had seen those same visual parallels when I was the prison 
superintendent of the Stanford Prison Study. 


Immediately the Bush administration military said ... what? What all administrations say when there's a 
scandal. "Don't blame us. It's not the system. It's the few bad apples, the few rogue soldiers." My 
hypothesis is, American soldiers are good, usually. Maybe it was the barrel that was bad. But how am 
I going to -- how am I going to deal with that hypothesis? 


I became an expert witness for one of the guards, Sergeant Chip Frederick, and in that position, I had 
access to the dozen investigative reports. I had access to him. I could study him, have him come to my 
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home, get to know him, do psychological analysis to see, was he a good apple or bad apple. And 
thirdly, I had access to all of the 1,000 pictures that these soldiers took. These pictures are of a violent 
or sexual nature. All of them come from the cameras of American soldiers. Because everybody has a 
digital camera or cell phone camera, they took pictures of everything. More than 1,000. 


And what I've done is I organized them into various categories. But these are by United States military 
police, army reservists. They are not soldiers prepared for this mission at all. And it all happened in a 
single place, Tier 1-A, on the night shift. Why? Tier 1-A was the center for military intelligence. It was 
the interrogation hold. The CIA was there. Interrogators from Titan Corporation, all there, and they're 
getting no information about the insurgency. So they're going to put pressure on these soldiers, 
military police, to cross the line, give them permission to break the will of the enemy, to prepare them 
for interrogation, to soften them up, to take the gloves off. Those are the euphemisms, and this is how 
it was interpreted. Let's go down to that dungeon. 


(Camera shutter) (Thuds) (Camera shutter) (Thuds) (Breathing) (Bells) 


So, pretty horrific. That's one of the visual illustrations of evil. And it should not have escaped you that 
the reason I paired the prisoner with his arms out with Leonardo da Vinci's ode to humanity is that that 
prisoner was mentally ill. That prisoner covered himself with shit every day, and they used to have to 
roll him in dirt so he wouldn't stink. But the guards ended up calling him "Shit Boy." What was he doing 
in that prison rather than in some mental institution? 


In any event, here's former Secretary of Defense Rumsfeld. He comes down and says, "I want to 
know, who is responsible? Who are the bad apples?" Well, that's a bad question. You have to reframe 
it and ask, "What is responsible?" Because "what" could be the who of people, but it could also be the 
what of the situation, and obviously that's wrongheaded. 


So how do psychologists go about understanding such transformations of human character, if you 
believe that they were good soldiers before they went down to that dungeon? There are three ways. 
The main way is -- it's called dispositional. We look at what's inside of the person, the bad apples. 


This is the foundation of all of social science, the foundation of religion, the foundation of war. Social 
psychologists like me come along and say, "Yeah, people are the actors on the stage, but you'll have 
to be aware of what that situation is. Who are the cast of characters? What's the costume? Is there a 
stage director?" And so we're interested in, what are the external factors around the individual -- the 
bad barrel? And social scientists stop there, and they miss the big point that I discovered when I 
became an expert witness for Abu Ghraib. The power is in the system. The system creates the 
situation that corrupts the individuals, and the system is the legal, political, economic, cultural 
background. And this is where the power is of the bad-barrel makers. 


So if you want to change a person, you've got to change the situation. If you want to change the 
situation, you've got to know where the power is, in the system. So the Lucifer effect involves 
understanding human character transformations with these three factors. And it's a dynamic interplay. 
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What do the people bring into the situation? What does the situation bring out of them? And what is 
the system that creates and maintains that situation? 


So my book, "The Lucifer Effect," recently published, is about, how do you understand how good 
people turn evil? And it has a lot of detail about what I'm going to talk about today. So Dr. Z's "Lucifer 
Effect," although it focuses on evil, really is a celebration of the human mind's infinite capacity to make 
any of us kind or cruel, caring or indifferent, creative or destructive, and it makes some of us villains. 
And the good news story that I'm going to hopefully come to at the end is that it makes some of us 
heroes. This is a wonderful cartoon in the New Yorker, which really summarizes my whole talk: "I'm 
neither a good cop nor a bad cop, Jerome. Like yourself, I'm a complex amalgam of positive and 
negative personality traits that emerge or not, depending on the circumstances." (Laughter) 


There's a study some of you think you know about, but very few people have ever read the story. You 
watched the movie. This is Stanley Milgram, little Jewish kid from the Bronx, and he asked the 
question, "Could the Holocaust happen here, now?" People say, "No, that's Nazi Germany, that's 
Hitler, you know, that's 1939." He said, "Yeah, but suppose Hitler asked you, 'Would you electrocute a 
stranger?' 'No way, not me, I'm a good person.' " He said, "Why don't we put you in a situation and 
give you a chance to see what you would do?" 


And so what he did was he tested 1,000 ordinary people. 500 New Haven, Connecticut, 500 
Bridgeport. And the ad said, "Psychologists want to understand memory. We want to improve people's 
memory, because memory is the key to success." OK? "We're going to give you five bucks -- four 
dollars for your time." And it said, "We don't want college students. We want men between 20 and 50." 
In the later studies, they ran women. Ordinary people: barbers, clerks, white-collar people. 


So, you go down, and one of you is going to be a learner, and one of you is going to be a teacher. The 
learner's a genial, middle-aged guy. He gets tied up to the shock apparatus in another room. The 
learner could be middle-aged, could be as young as 20. And one of you is told by the authority, the 
guy in the lab coat, "Your job as teacher is to give this guy material to learn. Gets it right, reward him. 
Gets it wrong, you press a button on the shock box. The first button is 15 volts. He doesn't even feel 
it." That's the key. All evil starts with 15 volts. And then the next step is another 15 volts. The problem 
is, at the end of the line, it's 450 volts. And as you go along, the guy is screaming, "I've got a heart 
condition! I'm out of here!" 


You're a good person. You complain. "Sir, who's going to be responsible if something happens to 
him?" The experimenter says, "Don't worry, I will be responsible. Continue, teacher." And the question 
is, who would go all the way to 450 volts? You should notice here, when it gets up to 375, it says, 
"Danger. Severe Shock." When it gets up to here, there's "XXX" -- the pornography of power. 
(Laughter) 


So Milgram asks 40 psychiatrists, "What percent of American citizens would go to the end?" They said 
only one percent. Because that's sadistic behavior, and we know, psychiatry knows, only one percent 
of Americans are sadistic. OK. Here's the data. They could not be more wrong. Two thirds go all the 
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way to 450 volts. This was just one study. Milgram did more than 16 studies. And look at this. In study 
16, where you see somebody like you go all the way, 90 percent go all the way. In study five, if you 
see people rebel, 90 percent rebel. What about women? Study 13 -- no different than men. So 
Milgram is quantifying evil as the willingness of people to blindly obey authority, to go all the way to 
450 volts. And it's like a dial on human nature. A dial in a sense that you can make almost everybody 
totally obedient, down to the majority, down to none. 


So what are the external parallels? For all research is artificial. What's the validity in the real world? 
912 American citizens committed suicide or were murdered by family and friends in Guyana jungle in 
1978, because they were blindly obedient to this guy, their pastor -- not their priest -- their pastor, 
Reverend Jim Jones. He persuaded them to commit mass suicide. And so, he's the modern Lucifer 
effect, a man of God who becomes the Angel of Death. Milgram's study is all about individual authority 
to control people. Most of the time, we are in institutions, so the Stanford Prison Study is a study of the 
power of institutions to influence individual behavior. Interestingly, Stanley Milgram and I were in the 
same high school class in James Monroe in the Bronx, 1954. 


So this study, which I did with my graduate students, especially Craig Haney -- we also began work 
with an ad. We didn't have money, so we had a cheap, little ad, but we wanted college students for a 
study of prison life. 75 people volunteered, took personality tests. We did interviews. Picked two 
dozen: the most normal, the most healthy. Randomly assigned them to be prisoner and guard. So on 
day one, we knew we had good apples. I'm going to put them in a bad situation. 


And secondly, we know there's no difference between the boys who are going to be guards and the 
boys who are going to be prisoners. The kids who were going to be prisoners, we said, "Wait at home 
in the dormitories. The study will begin Sunday." We didn't tell them that the city police were going to 
come and do realistic arrests. (Video) Student: A police car pulls up in front, and a cop comes to the 
front door, and knocks, and says he's looking for me. So they, right there, you know, they took me out 
the door, they put my hands against the car. It was a real cop car, it was a real policeman, and there 
were real neighbors in the street, who didn't know that this was an experiment. And there was 
cameras all around and neighbors all around. They put me in the car, then they drove me around Palo 
Alto. They took me to the police station, the basement of the police station. Then they put me in a cell. 
I was the first one to be picked up, so they put me in a cell, which was just like a room with a door with 
bars on it. You could tell it wasn't a real jail. They locked me in there, in this degrading little outfit. They 
were taking this experiment too seriously. 


Philip Zimbardo: Here are the prisoners who are going to be dehumanized. They're going to become 
numbers. Here are the guards with the symbols of power and anonymity. Guards get prisoners to 
clean the toilet bowls out with their bare hands, to do other humiliating tasks. They strip them naked. 
They sexually taunt them. They begin to do degrading activities, like having them simulate sodomy. 
You saw simulating fellatio in soldiers in Abu Ghraib. My guards did it in five days. The stress reaction 
was so extreme that normal kids we picked because they were healthy had breakdowns within 36 
hours. The study ended after six days, because it was out of control. Five kids had emotional 
breakdowns. 
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Does it make a difference if warriors go to battle changing their appearance or not? Does it make a 
difference if they're anonymous, in how they treat their victims? We know in some cultures, they go to 
war, they don't change their appearance. In other cultures, they paint themselves like "Lord of the 
Flies." In some, they wear masks. In many, soldiers are anonymous in uniform. So this anthropologist, 
John Watson, found 23 cultures that had two bits of data. Do they change their appearance? 15. Do 
they kill, torture, mutilate? 13. If they don't change their appearance, only one of eight kills, tortures or 
mutilates. The key is in the red zone. If they change their appearance, 12 of 13 -- that's 90 percent -- 
kill, torture, mutilate. And that's the power of anonymity. 


So what are the seven social processes that grease the slippery slope of evil? Mindlessly taking the 
first small step. Dehumanization of others. De-individuation of Self. Diffusion of personal responsibility. 
Blind obedience to authority. Uncritical conformity to group norms. Passive tolerance to evil through 
inaction or indifference. 


And it happens when you're in a new or unfamiliar situation. Your habitual response patterns don't 
work. Your personality and morality are disengaged. "Nothing is easier than to denounce the evildoer; 
nothing more difficult than understanding him," Dostoyevksy tells us. Understanding is not excusing. 
Psychology is not excuse-iology. 


So social and psychological research reveals how ordinary, good people can be transformed without 
the drugs. You don't need it. You just need the social-psychological processes. Real world parallels? 
Compare this with this. James Schlesinger -- and I'm going to have to end with this -- says, 
"Psychologists have attempted to understand how and why individuals and groups who usually act 
humanely can sometimes act otherwise in certain circumstances." That's the Lucifer effect. And he 
goes on to say, "The landmark Stanford study provides a cautionary tale for all military operations." If 
you give people power without oversight, it's a prescription for abuse. They knew that, and let that 
happen. 


So another report, an investigative report by General Fay, says the system is guilty. And in this report, 
he says it was the environment that created Abu Ghraib, by leadership failures that contributed to the 
occurrence of such abuse, and the fact that it remained undiscovered by higher authorities for a long 
period of time. Those abuses went on for three months. Who was watching the store? The answer is 
nobody, and, I think, nobody on purpose. He gave the guards permission to do those things, and they 
knew nobody was ever going to come down to that dungeon. 


So you need a paradigm shift in all of these areas. The shift is away from the medical model that 
focuses only on the individual. The shift is toward a public health model that recognizes situational and 
systemic vectors of disease. Bullying is a disease. Prejudice is a disease. Violence is a disease. And 
since the Inquisition, we've been dealing with problems at the individual level. And you know what? It 
doesn't work. Aleksandr Solzhenitsyn says, "The line between good and evil cuts through the heart of 
every human being." That means that line is not out there. That's a decision that you have to make. 
That's a personal thing. 
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So I want to end very quickly on a positive note. Heroism as the antidote to evil, by promoting the 
heroic imagination, especially in our kids, in our educational system. We want kids to think, I'm the 
hero in waiting, waiting for the right situation to come along, and I will act heroically. My whole life is 
now going to focus away from evil -- that I've been in since I was a kid -- to understanding heroes. 


Banality of heroism is, it's ordinary people who do heroic deeds. It's the counterpoint to Hannah 
Arendt's "Banality of Evil." Our traditional societal heroes are wrong, because they are the exceptions. 
They organize their whole life around this. That's why we know their names. And our kids' heroes are 
also wrong models for them, because they have supernatural talents. We want our kids to realize most 
heroes are everyday people, and the heroic act is unusual. This is Joe Darby. He was the one that 
stopped those abuses you saw, because when he saw those images, he turned them over to a senior 
investigating officer. He was a low-level private, and that stopped it. Was he a hero? No. They had to 
put him in hiding, because people wanted to kill him, and then his mother and his wife. For three 
years, they were in hiding. 


This is the woman who stopped the Stanford Prison Study. When I said it got out of control, I was the 
prison superintendent. I didn't know it was out of control. I was totally indifferent. She came down, saw 
that madhouse and said, "You know what, it's terrible what you're doing to those boys. They're not 
prisoners, they're not guards, they're boys, and you are responsible." And I ended the study the next 
day. The good news is I married her the next year. (Laughter) (Applause) I just came to my senses, 
obviously. 


So situations have the power to do, through -- but the point is, this is the same situation that can 
inflame the hostile imagination in some of us, that makes us perpetrators of evil, can inspire the heroic 
imagination in others. It's the same situation. And you're on one side or the other. Most people are 
guilty of the evil of inaction, because your mother said, "Don't get involved. Mind your own business." 
And you have to say, "Mama, humanity is my business." 


So the psychology of heroism is -- we're going to end in a moment -- how do we encourage children in 
new hero courses, that I'm working with Matt Langdon -- he has a hero workshop -- to develop this 
heroic imagination, this self-labeling, "I am a hero in waiting," and teach them skills. To be a hero, you 
have to learn to be a deviant, because you're always going against the conformity of the group. 
Heroes are ordinary people whose social actions are extraordinary. Who act. 


The key to heroism is two things. A: you've got to act when other people are passive. B: you have to 
act socio-centrically, not egocentrically. And I want to end with the story that some of you know, about 
Wesley Autrey, New York subway hero. Fifty-year-old African-American construction worker. He's 
standing on a subway in New York. A white guy falls on the tracks. The subway train is coming. 
There's 75 people there. You know what? They freeze. He's got a reason not to get involved. He's 
black, the guy's white, and he's got two little kids. Instead, he gives his kids to a stranger, jumps on the 
tracks, puts the guy between the tracks, lies on him, the subway goes over him. Wesley and the guy -- 
20 and a half inches height. The train clearance is 21 inches. A half an inch would have taken his head 
off. And he said, "I did what anyone could do," no big deal to jump on the tracks. 
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And the moral imperative is "I did what everyone should do." And so one day, you will be in a new 
situation. Take path one, you're going to be a perpetrator of evil. Evil, meaning you're going to be 
Arthur Andersen. You're going to cheat, or you're going to allow bullying. Path two, you become guilty 
of the evil of passive inaction. Path three, you become a hero. The point is, are we ready to take the 
path to celebrating ordinary heroes, waiting for the right situation to come along to put heroic 
imagination into action? Because it may only happen once in your life, and when you pass it by, you'll 
always know, I could have been a hero and I let it pass me by. So the point is thinking it and then 
doing it. 


So I want to thank you. Thank you. Thank you. Let's oppose the power of evil systems at home and 
abroad, and let's focus on the positive. Advocate for respect of personal dignity, for justice and peace, 
which sadly our administration has not been doing. Thanks so much. (Applause) 
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AbstrAct: A decade ago, in the autumn of  2003, a small group of  
soldiers criminally abused detainees at the Abu Ghraib prison in 
Iraq. Two divergent narratives explaining these events emerged: a 
“bad apple” narrative and a “bad barrel” narrative. Neither does jus-
tice to the complex interplay of  policy, organizational, and individu-
al factors that contributed to these tragic events. A perfect storm of  
poor leadership, chaotic and confusing policy changes, and a small 
group of  corrupt and immoral soldiers produced this fiasco with 
global consequences.


I t has been a decade since the world learned about Abu Ghraib. The 
abuses depicted in the photographs with which we are all now so 
familiar occurred in the fall of  2003. It was not until April 2004, when 


photographs of  the abuses appeared on Sixty Minutes II, that the public 
became aware of  what had happened.1 Seymour Hersh, in a 10 May 
2004 article in the New Yorker, set the tone for much of  the subsequent 
discussion. The subtitle of  his article was, “American soldiers brutal-
ized Iraqis. How far up does the responsibility go?” Hersh concluded 
his article with a quotation from Gary Myers, civilian defense attorney 
for one of  the soldiers who committed the abuses: “I’m going to drag 
every involved intelligence officer and civilian contractor I can find into 
court. Do you really believe the Army relieved a general officer because 
of  six soldiers? Not a chance.”2 From the outset, then, “Abu Ghraib” was 
construed as much more than a case of  soldier misconduct. It was to be 
a story of  the inevitable consequences of  the administration’s misguided 
approach to interrogation, detainee treatment, and torture, and the plight 
of  a few low-level soldiers fingered as fall guys for those responsible 
higher up the chain. It would eventually become clear, though, that there 
was responsibility at every level: policy, organization, and individual.


Why a Sensational Story?
There were other instances of detainee abuse in Iraq and Afghanistan, 


some of which were even more brutal than those that occurred at Abu 
Ghraib. On 26 November 2003, for example, a few weeks after the 
most infamous Abu Ghraib photographs had been taken, Iraqi Major 
General Abed Hamed Mowhoush was killed by American soldiers of 
the 3rd Armored Cavalry Regiment trying to extract information from 
him. He had been beaten and tortured for days, had refused to provide 
information, and was subjected to an unusual technique: he was stuffed 
into an Army sleeping bag, tied up with electrical cord, and laid on the 


1     Rebecca Leung, “Abuse at Abu Ghraib,” CBS News, February 11, 2009, http://www.cbsnews.
com/2100-500164_162-615781.html.


2     Seymour M. Hersh, “Torture at Abu Ghraib,” The New Yorker, May 10, 2004, http://www.
newyorker.com/archive/2004/05/10/040510fa_fact. 
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floor where American soldiers sat on him. He died of suffocation and 
chest compression.3


This and many other examples of abuse in Iraq and Afghanistan, 
including the deaths of other detainees in US custody, should have and 
did raise legitimate questions about potential unintended consequences 
of US torture and interrogation policy. But it was Abu Ghraib that soon 
became the focus of this discussion. The photographs received worldwide 
publicity, and the revulsion they engendered had immediate and profound 
consequences—they fanned the flames of resentment of America in Iraq 
and throughout the Muslim world. Unfortunately, the Abu Ghraib cases 
were ill-suited to play the symbolic role they soon acquired.


The involvement of Seymour Hersh and Gary Myers (both were 
associated with the story of the My Lai massacre during the Vietnam 
War) probably contributed to the perception of the story as one of 
national and historical significance. In addition, the superficial similar-
ity of some of the Abu Ghraib abuse photos to photographs from Dr. 
Phillip Zimbardo’s well-known Stanford Prison Study mobilized an 
immediate response from social scientists.4 At the outset, then, the stage 
was set for the development of at least two different and competing 
narratives according to which these events could be interpreted.


Competing Narratives
The initial response from the Army and the administration was to 


investigate these incidents and then allow the military personnel and 
justice systems to do their work. A number of high-level administrative 
investigations were conducted. Meanwhile, the interpretation favored 
by the Army and the administration was that these acts were those of 
a few bad soldiers whose misconduct was their own invention and not 
a part of any officially sanctioned method of interrogation. This is the 
“bad apple” narrative.


The alternate narrative suggested by the Hersh article was that the 
abuses were the result of the migration of “enhanced interrogation pro-
cedures” from Guantanamo Bay to Iraq. On this account, the soldiers 
at Abu Ghraib were simply doing what they had been asked or ordered 
to do. The few enlisted soldiers who were punished were scapegoats 
sacrificed to protect the Army chain of command and the high admin-
istration officials responsible for promoting these harsher policies and 
procedures. This is the “bad barrel” narrative.


The Most Accepted Narrative
It seems fair to say that the dominant interpretation of Abu Ghraib 


today is most consistent with the “bad barrel” narrative. Perhaps the 
most eloquent example of that narrative is Rory Kennedy’s 2007 film, 
“Ghosts of Abu Ghraib.”5 This film makes the case that the events at 
Abu Ghraib were not the aberrant acts of a few bad soldiers, but merely 
one set of events in a larger pattern of abuses resulting directly from 


3     Josh White, “Documents Tell of  Brutal Improvisation by GIs,” The Washington Post, 
August 3, 2005, http://www.washingtonpost.com/wp-dyn/content/article/2005/08/02/
AR2005080201941.html. 


4     Phillip G. Zimbardo, Stanford Prison Experiment, http://www.prisonexp.org/. 
5     Rory Kennedy, dir., Ghosts of  Abu Ghraib, DVD (New York: HBO Home Video, 2007).
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administration and Army policy. The implicit interpretation of Abu 
Ghraib as an example of obedience to orders was made clear with both 
opening and closing clips from a documentary about the obedience 
experiments of Dr. Stanley Milgram.6


There have been a few dissenters from this view, but insofar as there 
is anything resembling a consensus on Abu Ghraib in the public square, 
it gives the soldiers who committed the abuses the benefit of the doubt. 
The soldiers were accused of committing specific acts with which some 
were charged and convicted, but many Americans continue to feel that 
they are less blameworthy than their superiors.


Do Facts Justify This View?
Two key elements of the bad barrel narrative are (1) the abuses 


for which the Abu Ghraib soldiers were prosecuted were “enhanced 
interrogation techniques” that had migrated from Guantanamo to Abu 
Ghraib subsequent to Major General Miller’s August 2003 visit to Iraq, 
and (2) the soldiers were acting under influence or orders to commit 
these abuses. The social science elements of the narrative focus as well 
on the idea that certain situations can transform otherwise good people 
into cruel and abusive people. Dr. Phillip Zimbardo, a psychologist 
famous for conducting the Stanford Prison Study in 1971, in which 
college students in a simulated prison became abusive after only a few 
days, testified on behalf of then-Staff Sergeant Ivan Frederick at his 
sentencing hearing. The thrust of that testimony was that the abuses 
resulted from a situation created by commanders, a situation which 
temporarily transformed Frederick and the others from the exemplary 
soldiers that they were and had been into the cruel and abusive ones seen 
in the photos.7


Background and Specifics
While the Abu Ghraib cases have generated an immense litera-


ture, it is worth reviewing the specifics briefly. At the time the abuses 
occurred, the facility known now as “Abu Ghraib,” the Baghdad Central 
Confinement Facility, contained approximately 6,500-7,000 detainees. A 
tent camp on the grounds of the facility surrounded by concertina wire, 
Camp Ganci, contained approximately 5,000-5,500 detainees suspected 
of civil crimes. Camp Vigilant, another tent camp, housed 750-1,000 
members of the Saddam Fedayeen. The “hard site,” a brick-and mortar 
facility, was used primarily for convicted criminals. Two tiers of this 
facility, Tiers 1A and 1B, were reserved for the mentally ill, women and 
children, disciplinary problems, and those being held for interrogation. 
The abuses that were prosecuted took place in the hard site, specifically 
Tiers 1A and 1B, though they mainly involved detainees brought to the 
hard site from the tent camps.8


The abuses which produced the photographs most of us have seen 
mainly occurred in October and November 2003. On October 25, 


6     Stanley Milgram, Obedience to Authority: An Experimental View (New York: Harper, 1974). 
7     Christopher Graveline and Michael Clemens. The Secrets of  Abu Ghraib Revealed (Washington, 


DC: Potomac Books, 2010); see also Phillip G. Zimbardo, The Lucifer Effect (New York: Random 
House, 2007).


8     Steven Strasser and Craig R. Whitney, The Abu Ghraib Investigations: The Official Reports of  the 
Independent Panel and the Pentagon on the Shocking Prisoner Abuse in Iraq (New York: PublicAffairs, 2004).
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the infamous “leash photograph” was taken, a picture of then Private 
Lynndie England holding a tank tie-down strap around the neck of a 
naked Iraqi detainee known as “Gus.” On October 25, three suspected 
criminals (with no intelligence value for the military) were lodged in 
the hard site when the guards suspected they had raped an Iraqi boy 
in the prison.  Prison personnel, including Corporal Graner, stripped 
these men, physically abused them, and sexually humiliated them by 
handcuffing them together naked on the floor. On November 4, the 
infamous photographs of the hooded man on the box with wires on 
his fingers were taken by some of the prison guards. This man, known 
to the guards as “Gilligan,” was thought to possess information about 
the deaths of four American soldiers. On November 7, seven men who 
had been involved in a disturbance at Camp Ganci related to food were 
brought into the hard site. These seven men were physically abused and 
sexually humiliated. It was on November 7 that these same men were 
photographed stacked in a naked pyramid and then lined up against a 
wall and forced to masturbate while being ridiculed and photographed.9


These abuses produced many of the now-iconic photos that define 
“Abu Ghraib” in the public mind. They account for the lion’s share of 
the charges and the resulting prison time for the guards associated with 
Abu Ghraib. It is important to note there were other cases of suspected 
misconduct and abuse that have not been brought to widespread public 
attention because charges were never filed against the suspects. Some 
of these instances of misconduct do appear to have taken place in the 
context of interrogations in which these soldiers were encouraged to 
help “soften up” detainees.


Enhanced Interrogation Techniques?
In contrast to the prevailing narrative, however, of the eleven 


victims of these particular abuses, only “Gilligan,” the hooded man on 
the box, was ever interrogated at all, and he was questioned by military 
police, not military intelligence. The others were all either mentally ill or 
suspected common criminals. Thus, the idea the abuses were committed 
as part of a process of “softening up” detainees for interrogation could 
conceivably apply to only one of these detainees. In the other cases, the 
motivation seems simply to have been retaliation by guards for behavior 
of which they did not approve or for their own entertainment: on 25 
October, the alleged rape of a boy; on 7 November, inciting a riot and 
attacking other guards.


The photographs eventually were made available to prosecutors 
after Sergeant Joseph Darby turned two compact disks over to the 
Criminal Investigative Division in January 2004, documenting many of 
the incidents described above. Both military police and military intel-
ligence soldiers were charged with crimes related to the abuses depicted 
in the photographs. The incidents that resulted in charges were largely 
ones that occurred outside interrogations and without immediate super-
vision from leaders. Focusing on such incidents simplified the legal cases 
because the thorny issue of command influence was largely eliminated.


9     Graveline and Clemens, The Secrets of  Abu Ghraib Revealed; Strasser and Whitney, The Abu Ghraib 
Investigations.
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In addition to the military police guards, two of the military police 
dog handlers were also charged with abuses for the inappropriate use 
of their military working dogs in December 2003. The charged abuses 
included the following: using dogs to intimidate and frighten the detain-
ees in the hard site for their own and the guards’ entertainment; using 
dogs to back a naked detainee up against a wall (where the detainee was 
eventually bitten in the leg); and finally, using the dogs to commit an 
indecent act in an incident in which the dogs were used to lick peanut 
butter off the genitals of a male and the breasts of a female US soldier.


The case against the dog handlers, however, proved to be an 
exception to the prosecution’s general rule of not charging low-level 
soldiers in situations where military intelligence could reasonably be 
said to have directed their actions.  The prosecutors thought certain of 
the dog handlers’ actions, while occurring during interrogations, were 
both egregious and clearly far over a line of which these soldiers should 
have been quite aware. This belief resulted from a review of all of the 
circumstances including the fact there were several dog teams at Abu 
Ghraib, both Army and Navy.  The abuses, whether during interroga-
tion or not, were only committed by the Army teams; the Navy teams 
set clear boundaries with the leadership at Abu Ghraib regarding the use 
of their dogs.10 The two Army dog handlers were charged with using 
their dogs, at the behest of a civilian contract interrogator, to frighten 
a detainee known as “AQ” (for “al Qaeda”). At the time, this detainee 
was suspected of being an insurgent, and was interrogated dozens of 
times, though he was ultimately released. The dog handlers were asked 
to use their dogs during interrogations by a civilian contract interroga-
tor.  Consequently, their respective courts-martial were complicated by 
the involvement of this civilian contract interrogator who could neither 
be prosecuted nor compelled to testify. The two dog handlers received 
a split verdict at trial and relatively light sentences.


Not only did the abuses made famous by the Abu Ghraib pho-
tographs occur outside interrogations, but the particular bizarre and 
highly sexualized abuses shown in the photographs are not known to 
have been used elsewhere and (except for the use of dogs to intimidate 
detainees during interrogation) were not on the list of enhanced tech-
niques brought by Major General Miller to Iraq.11 Is it possible that even 
though these abuses were not, for the most part, related to interroga-
tions, that the soldiers who committed them thought they were acting 
under orders?


Several of the accused soldiers pled guilty to the charges against 
them. In order to be allowed by the judge to plead guilty, these soldiers 
had to swear they acted on their own and had not been ordered to do 
so, as following orders is a legitimate legal defense. In fact, Lynndie 
England’s initial attempt to plead guilty was derailed when Charles 
Graner testified the leash-photograph incident was a legitimate extrac-
tion technique, resulting in a mistrial and subsequent retrial.


10     Strasser and Whitney, The Abu Ghraib Investigations, 145-148.
11     Graveline and Clemens, The Secrets of  Abu Ghraib Revealed, 59.







58        Parameters 43(2) Summer 2013


The Power of the “Situation”?
The facts of these cases do not comport with the interpretation of 


Abu Ghraib as an example of the pernicious consequences of American 
“torture” policy, or as evidence of the migration of enhanced interroga-
tion techniques from Guantanamo to Iraq. But that has not stopped 
some from arguing that whatever the nature of the offenses commit-
ted by these soldiers, responsibility for them should lay primarily with 
those above them. Dr. Phillip Zimbardo made this case in his testimony 
before Ivan Frederick’s sentencing hearing. This social psychological, 
“situationist” analysis is based on Dr. Zimbardo’s famous Stanford 
Prison Study. This explanation relies on the putative power of “the situ-
ation” to transform good people and cause them to do bad things. In 
his Stanford study, most of the misconduct occurred on the night shift. 
Dr. Zimbardo quickly pointed out this and other superficial similarities 
to Abu Ghraib, such as the similarity in appearance between detainees 
with sandbags over their heads and his 1971 research subjects with pil-
lowcases over their heads.


The persuasiveness of the transformation story central to Dr. 
Zimbardo’s explanation hinges on an actual transformation from good 
to bad. In the Stanford Prison Study, subjects were randomly assigned to 
be either prisoners or guards, so behavior was more readily attributable 
to the role rather than the person in that study. But the perpetrators of 
these abuses at Abu Ghraib were not randomly chosen to play a role. 
Contrary to the premise of Dr. Zimbardo’s transformation narrative, 
many of the perpetrators had long personal histories of misconduct, 
including sexual misconduct. They could not have been transformed 
from good to bad because the purity ascribed to them by Dr. Zimbardo 
appears to be little more than wishful thinking.12 


Who to Blame?
In addition to the criminal charges filed and adjudicated against 


soldiers in the Abu Ghraib abuses, several noncommissioned and com-
missioned officers were punished nonjudicially. These sanctions can take 
many forms, including punitive letters inserted in the personnel files of 
these officers, a punishment which often effectively ends the career of 
the recipient. Officers were also fined and relieved of their commands.


These sanctions would seem to represent a judgment that the 
conduct and performance of many of the leaders involved was substan-
dard. Some of these officers had very promising careers to that point. 
While conditions at Abu Ghraib were as bad for the officers as for 
lower-ranking soldiers, the officers were clearly (very harshly, in many 
cases) judged by other Army officers to have fallen short of expectations. 
Every official report on Abu Ghraib indicts the leadership and supervi-
sion at the facility as having failed to establish an appropriate command 
climate, one in which these abuses might easily have been prevented. It 
is quite possible that had leadership and supervision been better, these 
abuses might not have occurred. But we do not assess the same penalties 
for dereliction and negligence as for willful criminal misconduct.


12     Graveline and Clemens, The Secrets of  Abu Ghraib Revealed, 185, 187.
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Legitimate Lessons
Most of what has been learned about the photographs taken at Abu 


Ghraib, and the events related to them, was learned within a year of 
the events having taken place. The Taguba,13 Fay,14 and Schlesinger15 
reports, along with the evidence and testimony generated by the pros-
ecutions related to Abu Ghraib, taken as a whole appear to provide a 
fairly complete picture of what went worng. The following summary 
from the 2004 Fay Report is difficult to improve upon:


The physical and sexual abuses of  detainees at Abu Ghraib are by far the 
most serious. The abuses spanned from direct physical assault, such as 
delivering head blows rendering detainees unconscious, to sexual posing 
and forced participation in group masturbation. At the extremes were the 
death of  a detainee in OGA custody, an alleged rape committed by a US 
translator and observed by a female Soldier, and the alleged sexual assault of  
an unknown female. They were perpetrated or witnessed by individuals or 
small groups. Such abuse cannot be directly tied to a systemic US approach 
to torture or approved treatment of  detainees. The MPs being investigated 
claim their actions came at the direction of  MI. Although self-serving, these 
claims do have some basis in fact. The climate created at Abu Ghraib pro-
vided the opportunity for such abuse to occur and to continue undiscovered 
by higher authority for a long period of  time. What started as undressing 
and humiliation, stress and physical training (PT), carried over into sexual 
and physical assaults by a small group of  morally corrupt and unsupervised 
Soldiers and civilians.16


“Abu Ghraib” became a cause and a symbol in the years following the 
release of the photos as the wheels of justice ground on and debate about 
torture policy raged. The narrative promoted and popularized insisted 
that the “small group of morally corrupt Soldiers and civilians” was in 
reality a small group of victims, encouraged by their superiors to behave 
in certain ways and then hung out to dry when things went bad.


In fact, the release of a report on detainee abuse commissioned by the 
Senate Armed Services Committee in 2008 was trumpeted by support-
ers of the perpetrators at Abu Ghraib as vindication of this narrative.17 
Calls for presidential pardons for some of the soldiers convicted at Abu 
Ghraib were made18 (none have been granted). These developments have 
left many Americans, who have not taken the time to immerse them-
selves in the very distasteful details of these cases, with the mistaken 
impression that the perpetrators at Abu Ghraib were nothing more than 
pawns of US policymakers. Given this history, with the benefit of a 
decade of hindsight, what can we say about the lessons of Abu Ghraib?


13     Article 15-6 Investigation of  the 800th Military Police Brigade, http://www.npr.org/iraq/2004/
prison_abuse_report.pdf  (this report has been declassified by CENTCOM).


14     Executive Summary, Investigation of  Intelligence Activities at Abu Ghraib, AR 15-6 Investigation of  the 
Abu Ghraib Prison and 205th Military Intelligence Brigade, LTG Anthony R. Jones, AR 15-6 Investigation 
of  the Abu Ghraib Detention Facility and the 205th Military Intelligence Brigade, MG George R. Fay, http://
fl1.findlaw.com/news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf.


15     James R. Schlesinger, Final Report of  the Independent Panel to Review DoD Detention Operations, 
August 2004, http://fl1.findlaw.com/news.findlaw.com/wp/docs/dod/abughraibrpt.pdf; 


16     Executive Summaries of  Abu Ghraib and the 205th Military Intelligence Brigade, AR 15-6.
17     U.S. Congress, Inquiry Into the Treatment of  Detainees in U.S. Custody, Report of  the Committee 


on Armed Services, 110th Congress, 2nd Session,November 20, 2008,  http://www.armed-services.
senate.gov/Publications/Detainee%20Report%20Final_April%2022%202009.pdf.


18     Paul Lester, “Should Obama pardon soldiers sentenced in the Abu Ghraib scandal?” 
DEADLINEUSA BLOG, The Guardian, April 22, 2009, http://www.guardian.co.uk/world/
deadlineusa/2009/apr/22/abu-ghraib-soldiers-pardon-obama. 



http://www.npr.org/iraq/2004/prison_abuse_report.pdf

http://www.npr.org/iraq/2004/prison_abuse_report.pdf

http://fl1.findlaw.com/news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf

http://fl1.findlaw.com/news.findlaw.com/hdocs/docs/dod/fay82504rpt.pdf
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Lesson 1: “I was only obeying orders” works best as a defense when you can 
prove you were ordered to do something that is not clearly unlawful, or at least 
that your superiors knew what you were doing and did not object.


 In the cases where the “obeying orders” defense was at least plau-
sible, the courts seem to have been relatively lenient. At Abu Ghraib, the 
prosecution was least successful with the dog-handler cases, which were 
prosecuted because the offenses were thought to be so egregious that 
the soldiers ought to have known they were improper, even if ordered 
(or suggested or influenced) to do so. But the courts seemingly gave the 
soldiers the benefit of the doubt, as the sentences were comparatively 
light. In the Mahwouz case mentioned earlier, the soldiers who killed 
this man received very light sentences. Interestingly, the technique that 
killed Major General Mahwouz, wrapping in a sleeping bag, was also 
free-lanced by the interrogators—it appears in no Army Field Manuals 
or “rules of engagement.” But there was clear evidence that the interroga-
tors’ superiors knew that this technique was being used and approved.19 
Seemingly the plausible evidence of command responsibility for these 
specific actions explains the much lighter sentence for a much more 
severe outcome than those charged at Abu Ghraib. If there had been 
plausible evidence that the soldiers had been ordered to commit these 
acts at Abu Ghraib, they would probably have not been charged at all, or 
if they had been charged, would have received much lighter sentences. 


Lesson 2: The Abu Ghraib cases that were prosecuted should not have been 
the focus of the debate about torture and enhanced interrogation techniques. 


Most of the specific abuses prosecuted at Abu Ghraib and seen in 
the photos are not found in any official manuals, guidelines, or proce-
dures relating to interrogation. Stacking naked prisoners in a pyramid, 
attaching electric wires to detainees, forcing men to simulate fellatio and 
stand against the wall and masturbate were all the “creative” work of 
the soldiers prosecuted and no one else. These acts were not performed 
at Guantanamo, and quite likely were unique to this group of soldiers. 
None of these techniques were included in the list of enhanced tech-
niques transmitted by Major General Miller in his 2003 visit. 


The only abuses prosecuted at Abu Ghraib that might plausibly 
be connected to a migration scenario were those involving the use of 
military working dogs. The use of dogs in interrogation was part of 
the list of techniques transmitted by Major General Miller in August 
2003, and included in a list of techniques available to CJTF-720 inter-
rogators (including those at Abu Ghraib) in September 2003. In October 
2003, however, pushback from CENTCOM21 resulted in twelve specific 
items being removed from the list and the rest being reserved to the 
specific authority of Lieutenant General Sanchez, CJTF-7 Commander. 
Lieutenant General Sanchez never gave his permission for the use of 
military working dogs in interrogations at Abu Ghraib, and any such 


19     Josh White, “Documents Tell of  Brutal Improvisation by GIs,” The Washington Post, August 
3, 2005.


20     Combined Joint Task Force 7, commanded by Lieutenant General Richard Sanchez.
21     United States Central Command, the immediate higher headquarters for CJTF-7.
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use was thus improper and contrary to the regulations put in place by 
Army officials.22


On the other hand, many personnel involved in interrogations at 
Abu Ghraib and elsewhere had served in different geographical loca-
tions, including Guantanamo and Afghanistan, where rules varied 
from place to place and time to time as US policy evolved. There is 
the possibility that there was legitimate confusion about the rules in 
place at Abu Ghraib at the time the abuses occurred, though it is the 
responsibility of intelligence professionals to track changes in policy as 
best they can. Arguably, a culture in which playing fast and loose with 
the rules seemed to be tacitly approved and encouraged by authorities 
eager to gain control of a deteriorating situation in Iraq might have led 
soldiers to push the boundaries in interrogations. This might explain 
some of the abuses committed during interrogations, which occurred at 
Abu Ghraib and elsewhere, but were neither photographed (at least as 
far as anyone knows) nor prosecuted. Had there been photos of abuses 
that took place during interrogations, and had those photos been made 
public, a far more substantive discussion of the quite relevant higher-
level policy issues might have taken place. 


Lesson 3: The situationist explanation for the origin of the abuses at Abu 
Ghraib is not persuasive. 


As explicated in Dr. Phillip Zimbardo’s book The Lucifer Effect, 
the abuses were a nearly inevitable consequence of a corrosive social 
situation created by those in authority above the perpetrators (the 
“barrel makers”).23 In order to locate the origin of the abuses in a set 
of conditions created by superiors, Dr. Zimbardo appears to blind 
himself to evidence that the perpetrators themselves were neither good 
soldiers nor very nice people, in at least some cases. Some perpetra-
tors had histories of sexual misconduct, strange behavior, and abusive 
conduct which would seem to locate the origin of the bizarre abuses at 
Abu Ghraib much more convincingly in them than in some mysterious 
effect of working in a prison at night. Dr. Zimbardo's conclusion that 
"Sergeant Frederick is guilty of the acts he stipulated to, but he is not 
responsible for it [sic]" exposes the fundamental weakness of the situ-
ationist narrative: despite Dr. Zimbardo's insistence that "the situational 
approach is not excuseology," it is hard to reconcile this approach with 
common-sense notions of personal responsibility.24


Other soldiers worked in prisons on the night shift all over Iraq 
and Afghanistan, laboring (to varying degrees) under the same morass 
of confusing rules and convoluted supervisory relationships as did the 
soldiers at Abu Ghraib without ever finding it necessary to stack naked 
men in a pyramid or line them up against a wall and force them to 
masturbate, or take photographs of one another performing sex acts, as 
did these soldiers.25


22     Graveline and Clemens, The Secrets of  Abu Ghraib Revealed; Strasser and Whitney, The Abu 
Ghraib Investigations.


23     Zimbardo, The Lucifer Effect.
24     Graveline and Clemens, The Secrets of  Abu Ghraib Revealed, 178, 182.
25     Graveline and Clemens, The Secrets of  Abu Ghraib Revealed, 187
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Obedience is also part of the situationist interpretation—somber 
footage of the Milgram obedience experiments begins and ends Ghosts of 
Abu Ghraib. This is an especially unconvincing implied parallel given the 
halting, reluctant, conflicted responses of many of Milgram’s research 
subjects as compared to the laughing, leering, boisterous abuses at Abu 
Ghraib. It seems far more plausible to suggest there was too little rather 
than too much legitimate authority in play on the night shift. None of this 
is to suggest that social science has nothing to contribute to our under-
standing of these events, but the situationist approach, which is often 
most prominent in popular discourse, fails to account for crucial facts.


Lesson 4: Believing what we see, or seeing what we believe?


That Abu Ghraib became a domestic cause celebre owed something 
to a reservoir of distrust and dislike of the Bush administration, and 
especially its torture and interrogation policy. Abu Ghraib became a 
proxy for debate about the war itself, and invited comparison to an 
earlier unpopular war, the Vietnam War, through the connection to My 
Lai. Political zeal to score points against the administration may have 
blinded some to the fact that the Abu Ghraib prosecutions were simply 
not the right test case to expose the pernicious effects of enhanced 
interrogation techniques. Dr. Phillip Zimbardo, for example, who has 
arguably done the most to publicize Abu Ghraib within the social sci-
ences and to shape the narrative to which our children will be exposed in 
their psychology classes for years to come, openly integrates his political 
views into his scholarly work. In an introductory chapter to a book on 
the social psychology of genocide, for example, Dr. Zimbardo attacked 
the Bush administration in such a way that a disclaimer was felt neces-
sary, footnoting that Dr. Zimbardo’s political views are his own.26 Such 
a disclaimer is quite rare in scholarly works of this sort in psychology.


Lesson 5: Context matters. 


In June 2011, an Air Force recruit at Joint Base San Antonio-Lackland 
reported she had been sexually assaulted by her training sergeant. This 
report set in motion a chain of events that has so far resulted in the 
conviction of sixteen noncommissioned officers for a wide range of 
offenses, including unprofessional sexual contact, assault, battery, adul-
tery, falsifying official statements, and rape. One recruit reported that 


26     Many introductory psychology textbooks now contain references to Abu Ghrain that 
portray the abuses as the result of  situational pressures. Arthur G. Miller, ed., The Social Psychology 
of  Good and Evil: Understanding Our Capacity for Kindness and Cruelty (New York: The Guilford Press, 
2004). Dr. Zimbardo’s chapter in this book, “A Situationist Perspective on the Psychology of  Evil: 
Understanding How Good People are Transformed into Perpetrators” is disclaimed as follows: “The 
political views expressed in this chapter represent solely those of  a private citizen/patriot, and in no 
way should be construed as being supported or endorsed by any of  my professional or institutional 
affiliations.” The following quotations are taken from this chapter: “History will also have to decide 
on the evil status of  George W. Bush’s role in declaring a preemptive, aggressive war against Iraq 
in March 2003, that resulted in widespread death, injury, destruction, and enduring chaos.” (page 
22) “But who cares what the truth really is regarding the deceptive reasons for going to war, if  the 
United States is now safer and the president (sic) is a commander-in-chief  of  decisive action—as his 
image crafters have carefully depicted him to be in the media. This national mind control experiment 
deserves careful documenting by unbiased social historians for the current and future generations to 
appreciate the power of  images, words, and framing that can lead a democratic nation to support and 
even relish the unthinkable evil of  an aggressive war.” Emphasis in the original, 36-37.
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a group of 50 male recruits was forced to “remove all their clothes, get 
into an 8-by-10-foot shower space and, bodies touching, reach as high 
as they could and bend over and touch the wall.”27  In other incidents, a 
recruit was kicked in the chest while doing push-ups; two recruits were 
forced to rub Icy-Hot on their genitals; and a recruit was forced to shave 
off all his body hair.


Superficially, these cases would seem to have a great deal in common 
with the Abu Ghraib abuses: basic training is not prison, but it is an 
isolated setting with an extreme power differential between recruits and 
their leaders. These abuses were bizarre humiliations with strong sexual 
content, and they seem to have taken place largely within one group of 
sergeants, without the knowledge or approval of their officer leaders. 
The sergeants were charged with criminal offenses, many convicted and 
imprisoned, and only one officer was sanctioned, nonjudicially.


Discussion of these events, in contrast to the Abu Ghraib abuses, 
has been framed from the outset as a case of some bad apples among the 
basic-training instructors. If a set of events eerily similar to those at Abu 
Ghraib can occur in Texas in 2009 and be readily accepted as the work 
of a small group of morally corrupt airmen, isn’t it possible that the Abu 
Ghraib abuses were cut from the same cloth?


Lesson 6: “Bad apples” vs. “bad barrels” was the wrong way to frame this 
discussion. 


The metaphor oversimplifies a complex and troubling reality, which 
is that there is plenty of blame to go around. Clearly, both the apples and 
the barrel were to blame, but if it has to be one or the other, then the 
“bad apples” were personally and directly responsible for those abuses 
that were charged. But viewing the cases in this dichotomous light, a 
tendency promoted by some who wished to deflect attention from the 
guilt of the defendants, has an unfortunate exculpatory benefit for the 
Army and the administration.


Those who wished to see Abu Ghraib as an illustration of the con-
sequences of shifts in torture and interrogation policy were ultimately 
frustrated. In hindsight, the reason is clear. The world needed to see 
a credible judicial response to what happened. Prosecutors suspected 
(correctly, as events would show) that it would be very difficult to win 
convictions and credible sentences in cases where there was evidence 
of significant involvement by military intelligence personnel. So pros-
ecutors reviewed the hundreds of photographs, investigated the various 
incidents they represented, and prosecuted those incidents that reflected 
abusive behavior by the guards that occurred for no valid purpose.


Was this strategy the correct one? It certainly was a successful strat-
egy insofar as convictions and significant sentences were won, and justice 
done, for the victims of the abuses which were prosecuted. The world saw 
our national willingness to punish those responsible for inflicting physi-
cal and sexual abuse on detainees. Had the prosecutors chosen to prefer 
charges in cases where abuses took place during interrogations, the result 


27     Kristin Davis and Karen Nelson, “Forced to PT in their underwear,” Air Force Times, April 
29, 2013, 20-21. 
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might have been much more like the one in the Mahwouz case—airing a 
distasteful and embarrassing set of facts with an unsatisfying conclusion 
as individuals were acquitted or given very light sentences.


The bad apple/bad barrel frame obscures legitimate culpability at 
three levels. At the individual level, the soldiers charged and convicted 
were indeed guilty of committing egregious abuses against detainees for 
their own sadistic and sexual gratification. They deserved to be tried, con-
victed, and punished for these acts. The offenses they committed were 
criminal in nature and appropriate criminal penalties were levied on them.


At the organizational level, there was leadership failure at many levels 
at and immediately above Abu Ghraib. There was inadequate supervision 
and leadership within Military Police and Military Intelligence units at 
Abu Ghraib, and the sharing of roles and responsibilities between these 
units was unclear and ineffective. Leadership immediately above Abu 
Ghraib knew or should have known about the dysfunctional leadership 
at the facility, but failed to adequately address the issue. These condi-
tions are the result of leadership failure, negligence, and dereliction. 
Several officers were administratively sanctioned for these offenses, as 
is appropriate for their lamentable, but noncriminal, conduct.


At the policy level, the challenging conditions at Abu Ghraib were 
the direct result of major policy changes by the Bush administration. 
Failure to plan for an adequate force to fight the war from the outset, and 
failure to respond quickly enough as the insurgency rapidly expanded, 
complicated and compromised the capacity of mid-level leaders to 
accomplish their missions. Moreover, the administration’s insistence on 
altering our long-standing national posture on torture and interrogation 
on the fly inevitably created confusion at all levels as to what was accept-
able where, and to and by whom.28


The Real Meaning of Abu Ghraib
The Abu Ghraib cases were the wrong ones to be the centerpiece 


in a debate about torture policy and enhanced interrogation techniques. 
Early on, they were framed (by the soldiers charged and their attorneys 
and supporters) as a choice between blaming the soldiers or blaming 
their superiors. The real and obvious truth is that both were to blame. 
Many of the early reports and investigations make this point again and 
again. But this complex truth is drowned out by the simpler view that 
the soldiers convicted were the victims. They were not.


Abu Ghraib has most certainly not resolved the torture debate. The 
debate simmers mostly out of sight and below the surface, and bubbles 
over only on rare occasions. Such an occasion was the appearance of 
torture in the film Zero Dark Thirty.29 In many ways Abu Ghraib was 
a missed opportunity: it is hard to imagine that photos will be taken 
should such abuses recur, or that the photos will ever be made public if 
they do come into existence. Did we squander our chance to debate the 
morality and efficacy of torture and enhanced interrogation techniques 


28     These criticisms of  the Bush administration’s early planning for the war and the complex 
and confusing changes made to long-standing government policy on torture and interrogation are, 
I think, widely accepted across the political spectrum as having contributed to the problems at Abu 
Ghraib and elsewhere. Others may disagree.


29     Kathryn Bigelow, dir., Zero Dark Thirty, DVD (California: Annapurna Pictures, 2012).
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on a group of sexualized thugs? As counterterrorism supplants coun-
terinsurgency as our strategic focus, warfare moves further into the 
shadows. What conceivable Abu Ghraib moment might there be in the 
age of drone warfare? Who will be there to take the photos?


The real meaning of Abu Ghraib is something we must each construct 
for ourselves. The incidents that became famous through the court cases 
that define “Abu Ghraib,” as well as those that did not, offer a potentially 
rich source of insights into policies, their implementation and implica-
tions, as well as our collective capacity to process these events in the 
public square. These insights might include but go far beyond policies 
about torture and interrogation, and encompass those that determine 
when and why we fight wars, who fights them, and how they are fought. 
Ten years on, perhaps we can now begin to disentangle “Abu Ghraib” 
from the symbolic web of suspicions, implications, and accusations in 
which the passions of the time have enmeshed it in the public mind. This 
will be the first step in achieving some measure of historical closure on 
these tragic events that have forever changed so many lives.
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Squadron Officer School (SOS) LESSON PLAN 


P-5250 Organizational Ethics 


25 February 2015 


This suite of lessons is dedicated to the memory of Dr. John Farrell…A Red Pant forever.  


LESSON LINKAGE  


This lesson builds upon the foundation from the Full Range Leadership Model series, and P-
5240 Personal Ethics, with links to C-5400 Communication Synchronization.  Students will 
explore a leader’s responsibility to recognize negative ethical climates and how to look for 
triggers indicative of issues to an organization’s ethical health. This conversation will later build 
in P-5270 Core Values where students will discuss how to instill values within an organization 
and how they can conflict. 


LESSON OBJECTIVES  


 Comprehends the impact of leadership and culture on ethical behavior. (ICL E1c, ICL
G1c)


 Comprehends the importance of accountability and effective followership to promote
positive ethical practices in a unit (ICL G1c, ICL G2c)


 Apply a theoretical framework of ethics to a leadership strategy that promotes ethical
behavior within an organization. (CESG 3.1)


 Synthesize principles for identifying, understanding and reconciling ethical dilemmas to
build a strong sets of personal ethics (CESG 1.7)


LESSON OUTLINE  


Main Point 1:  Dangers to Ethical Health 


In the 1960’s, psychologist Stanley Milgram, PhD, performed a series of experiments at Yale 
University.  The purpose of the experiments was to understand the extent to which people would 
perform obediently to authority figures in cases where the subjects are pressured to continue in 
these experiments.  This main point delves into these studies in order to understand how this 
aspect of human nature could negatively affect the ethical integrity of a unit. 


Main Point 2: Examining Failure 


Through the lens of Abu Ghraib, we will examine some potential root causes for ethical failures, 
determine where the responsibilities for these types of failures rest and review how to establish 
ethical mature organizations to prevent future occurrences of this type of behavior.  
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READINGS AND RATIONALE  


Bartone, Paul T.  Lessons of Abu Ghraib: Understanding and Preventing Prisoner Abuse in 
Military Operations.  City, ST:  Defense Horizons NDU Press, No 64, November 2008. 
http://www.dtic.mil/dtic/tr/fulltext/u2/a490174.pdf  READ: pp. 1-8.  RATIONALE: 
This reading uncovers some of the contributing factors to the abuse at Abu Ghraib.  
Students will want to consider these factors when discussing the case study in class.   


Mastroianni, George R.  Looking Back: Understanding Abu Ghraib.  Bethesda, MD:  Strategic 
Studies Institute Small Wars Journal, Summer 2013, Vol 43 No 2.  
http://strategicstudiesinstitute.army.mil/pubs/parameters/Issues/Summer_2013/6_Mastroi 
anni_Article.pdf.  READ: pp. 53-65.  RATIONALE: The article provides a 
counterargument to Dr. Zimbardo’s position on the root cause of abuse at Abu Ghraib.   


Zimbardo, Philip.  The Psychology of Evil.  TED Talk conference, February 2008.   
READ: pp. 1-8. RATIONALE:  Dr. Zimbardo explains why good people do bad 
things and how leaders can prevent ethical lapses like Abu Ghraib. 


Zimbardo TED talk video available here: 
http://www.ted.com/talks/philip_zimbardo_on_the_psychology_of_evil  
Run time: 23:16.  Warning: video contains graphic depictions of nudity and 
violence.  You are only required to read the transcript, not watch the video. 


CONTACT TIME: 00+50 – Guided Discussion  


ASSESSMENT  


 Indirect.


 Observation.


PROGRAM OUTCOME LINKAGE  


2. Make decisions that reflect the Air Force Core Values and the shared values of the
Profession of Arms.


5. Forge professional relationships to build teams and facilitate teamwork.



https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5250%20Organizational%20Ethics/P-5250%20SSI_Mastroianni_Article.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5250%20Organizational%20Ethics/P-5250%20Philip%20Zimbardo%20On%20the%20Psychology%20of%20Evil.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5250%20Organizational%20Ethics/P-5250%20NDU_Lesson%20of%20Abu%20ghraib.pdf
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P-5270 Core Values 


25 February 2015 


This suite of lessons is dedicated to the memory of Dr. John Farrell…A Red Pant forever.  


LESSON LINKAGE 


This is the capstone lesson of the discussion on ethics.  This lesson builds on the concepts 
learned in the P-5240 Personal Ethics and P-5250 Organizational Ethics to continue the 
discussion of ethical conduct in the performance of duties using appropriate FRLM leadership 
behaviors that instill  proper values that espouse the military profession of arms.  More 
specifically, this lesson is designed to help students consider their personal value system while 
recognizing the necessity of organization ethics and the Air Force’s core values.  Students will 
further discuss how leaders can develop professional Airmen who embody Air Force core values 
from accession through separation/retirement.


LESSON OBJECTIVES 


 Comprehend how Air Force Core Values were formed through Airman Culture and how
this culture lives on through Airmen today. (CESG 1.1, CESG 1.6)


 Analyze what the Air Force Core Values mean to each of us and the Air Force as a
whole.  (ICL G1a, ICL G1b)


LESSON OUTLINE 


Main Point 1: Heritage of Ethics & Values 


This lesson starts with the story of Technical Sergeant Forrest Vosler who was a Radio Operator 
and Rear Gunner on a B-17 during World War II.  TSgt Vosler served with high performance 
standards and he had a strong moral code to help others.  He is a Medal of Honor recipient, war 
hero, and a model Airman whose example inspired the Core Values we use today. 


Main Point 2:  Core Values.  


The Air Force Core Values are the basis for ethical behavior for all Airmen.  Despite the 
uncertainty of the future, the Air Force—as an institution and through the actions of all 
Airmen—must live up to these ideals or it cannot live up to its responsibilities.  The Core Values 
are fundamental and timeless in nature; they reach across the entire force and must be reflected 
in everything an officer does.  Students will explore the formation of these Core Values and how 
“Airmanship” is a cultural adoption of these common values across the entire force. 
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READINGS AND RATIONALE 


United States Air Force, United States Air Force Core Values, 1 Jan 97.  READ:  pp. 5-11 
(sections I and II).  RATIONALE:  The USAF Core Values are the basis for ethical 
behavior for all Airmen.   


Smith, Christopher F. SMSgt, Where Few have Gone Before, An Historical Research Paper 
Dedicated to the Life of Technical Sergeant Forrest Lee Vosler, Senior Non-
commissioned Officer Academy, July 1997. READ: pp. 3-5, 13-25, 31. RATIONALE: 
The story of TSgt Vosler sets of the historical framework discussion that helped to form 
the heritage of the Air Force creating our current culture and greatly influencing our Core 
Values. 


REVIEW READINGS 


Connelly, Daniel A.  Developing a Personal Ethics I: The Collective Impact of a Loss of 
Excellence.  Maxwell AFB, AL:  Squadron Officer College, September 2014.   
READ:  pp. 1-6.  RATIONALE: Builds the framework for the ethics lesson suite. 


Title 10 United States Code. Requirement of Exemplary Conduct, Section 8583. Washington 
D.C. READ: p. 1.  RATIONALE: This Title 10 extract exemplified the fact that military 
members are by-law required to perform to a high standard to include maintaining a sense 
of virtue  


CONTACT TIME:  00+50 hours – Guided Discussion 


ASSESSMENT 


 Direct


 Papers, briefings, exercises, observations


 L-5191 Team Leadership Problem; L-5192 Project X; I-5400 Critical Analysis;
W-5390 FLEX; and W-5490 ADWAR


PROGRAM OUTCOME LINKAGE 


2. Make decisions that reflect the Air Force Core Values and the shared values of the
Profession of Arms.


5. Forge professional relationships to build teams and facilitate teamwork.


6. Think critically about the impact of airpower and warfighting principles in military
operations.



https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5270%20Core%20Values/P-5250-RE-USAF%20Core%20Values.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5270%20Core%20Values/P-5250%20TSgt%20Vossler%2C%20MOH%20Recipient.pdf

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5270%20Core%20Values/P-5240%20Personal%20Ethics%20Reading%20I.docx

https://soc.blackboard.com/bbcswebdav/institution/SOC/SOS%20Resident%205-week/2.%20Readings/Readings/6.%20Profession%20of%20Arms/P-5270%20Core%20Values/P-5240-Title%2010%20Requirements%20Extract.docx






Integrity First 
Service before self 


Excellence in all we do 


These are the Air Force Core Values.  Whoever you are and wherever you fit on the Air Force team, 
“The Little Blue Book” is your basic guide to the Air Force Core Values. 


This booklet is a basic guide to the Core Values. The United States Air Force Core Values booklet is 
available only as an electronic product.  Organizations requiring physical copies must download this 
booklet and have it printed locally.  Please submit questions regarding this publication to AETC. 


1







UNITED STATES
AIR FORCE


CORE VALUES
1 January 1997


2







Integrity first


Service before self


Excellence in all we do


3







“The Little Blue Book”


Whoever you are and wherever you fit on the Air Force team, this is your basic guide to the Air
Force Core Values.


The Core Values exist for all members of the Air Force family—officer, enlisted, and civilian;
active, reserve, and retired; senior, junior, and middle management; civil servants; uniformed
personnel; and contractors. They are for all of us to read, to understand, to live by, and to cherish.


The Core Values are much more than minimum standards. They remind us what it takes to get
the mission done. They inspire us to do our very best at all times. They are the common bond
among all comrades in arms, and they are the glue that unifies the force and ties us to the great
warriors and public servants of the past.


Integrity first, Service before self, and Excellence in all we do. These are the Air Force Core
Values. Study them . . . understand them . . . follow them . . . and encourage others to do the
same.
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— The quotation from General Curtis E. LeMay is used with the kind permission of Bantam
Doubleday Dell Publishing. It is taken from Mission With Lemay: My Story, General Curtis E.
LeMay and Mackinlay Kantor (New York: Doubleday and Company, 1965), p. 572.


— The quotation from Admiral James B. Stockdale is used with his very generous permission.


— The quotations from Admiral John Paul Jones and General Douglas MacArthur are used with
the very kind permission of the U.S. Naval Institute Press. They are taken from the Dictionary of
Military and Naval Quotations, compiled and edited by COL Robert Debs Heinl, Jr., USMC
(Ret.), 1978.
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— I —


DEFINITIONS


(1) INTEGRITY FIRST


Integrity is a character trait. It is the willingness to do what is right even when no one is looking.
It is the “moral compass”—the inner voice; the voice of self–control; the basis for the trust
imperative in today’s military.


• Integrity is the ability to hold together and properly regulate all of the elements of a personality.
A person of integrity, for example, is capable of acting on conviction. A person of integrity can
control impulses and appetites.


• But integrity also covers several other moral traits indispensable to national service.


· Courage. A person of integrity possesses moral courage and does what is right even if
the personal cost is high.


· Honesty. Honesty is the hallmark of the military professional because in the military,
our word must be our bond. We don’t pencil-whip reports, we don’t cover up tech data
violations, we don’t falsify documents, and we don’t write misleading operational
readiness messages. The bottom line is we don’t lie, and we can’t justify any deviation.


· Responsibility. No person of integrity is irresponsible; a person of true integrity
acknowledges his or her duties and acts accordingly.


· Accountability. No person of integrity tries to shift the blame to others or take credit for
the work of others; “the buck stops here” says it best.


· Justice. A person of integrity practices justice. Those who do similar things must get
similar rewards or similar punishments.


· Openness. Professionals of integrity encourage a free flow of information within the
organization. They seek feedback from all directions to ensure they are fulfilling key
responsibilities, and they are never afraid to allow anyone at any time to examine how
they do business.


· Self-respect. To have integrity also is to respect oneself as a professional and a human
being. A person of integrity does not behave in ways that would bring discredit upon
himself or the organization to which he belongs.


· Humility. A person of integrity grasps and sobered by the awesome task of defending
the Constitution of the United States of America.
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The Air Force requires a high level of professional skill, a 24-hour a
day commitment, and a willingness to make personal sacrifices. Unfor-
tunately, we’ve all seen what happens when people forget that basic
tenet. Examples of careerism and self interest are present at every lev-
el, but they do the most damage when they are displayed by the leader.
If the leader is unwilling to sacrifice individual goals for the good of the
unit, it’s hard to convince other unit members to do so. At that point,
the mission suffers, and the ripple effects can be devastating.


— Secretary Widnall


(2) SERVICE BEFORE SELF


Service before self tells us that professional duties take precedence over personal desires. At the
very least it includes the following behaviors:


• Rule following. To serve is to do one’s duty, and our duties are most commonly expressed
through rules. While it may be the case that professionals are expected to exercise judgement in
the performance of their duties, good professionals understand that rules have a reason for being,
and the default position must be to follow those rules unless there is a clear, operational reason
for refusing to do so.


• Respect for others. Service before self tells us also that a good leader places the troops ahead
of his/her personal comfort. We must always act in the certain knowledge that all persons pos-
sess fundamental worth as human beings.


• Discipline and self-control. Professionals cannot indulge themselves in self-pity, discourage-
ment, anger, frustration, or defeatism. They have a fundamental moral obligation to the persons
they lead to strike a tone of confidence and forward-looking optimism. More specifically, they
are expected to exercise control in the following areas:


· Anger. Military professionals—and especially commanders at all echelons—are
expected to refrain from displays of anger that would bring discredit upon themselves
and/or the Air Force.


· Appetites. Those who allow their appetites to drive them to make sexual overtures to
subordinates are unfit for military service. Likewise, the excessive consumption of alco-
hol casts doubt on an individual’s fitness, and when such persons are found to be drunk
and disorderly, all doubts are removed.


· Religious toleration. Military professionals must remember that religious choice is a
matter of individual conscience. Professionals, and especially commanders, must not
take it upon themselves to change or coercively influence the religious views of subordi-
nates.
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• Faith in the system. To lose faith in the system is to adopt the view that you know better than
those above you in the chain of command what should or should not be done. In other words, to
lose faith in the system is to place self before service. Leaders can be very influential in this
regard: if a leader resists the temptation to doubt ‘the system’, then subordinates might follow
suit.


(3) EXCELLENCE IN ALL WE DO


Excellence in all we do directs us to develop a sustained passion for the continuous improvement
and innovation that will propel the Air Force into a long-term, upward spiral of accomplishment
and performance.


True quality is embodied in the actions of Air Force people who take
decisive steps to improve processes and products; who capitalize on
quality as a leverage tool to enhance products, achieve savings, and
improve customer service; and who exemplify our core values of integ-
rity first, service before self, and excellence in all we do.


— General Fogleman


• Product/service excellence. We must focus on providing services and generating products that
fully respond to customer wants and anticipate customer needs, and we must do so within the
boundaries established by the taxpaying public.


• Personal Excellence. Military professionals must seek out and complete professional military
education, stay in physical and mental shape, and continue to refresh their general educational
backgrounds.


• Community Excellence. Community excellence is achieved when the members of an organi-
zation can work together to successfully reach a common goal in an atmosphere free of fear that
preserves individual self-worth. Some of the factors influencing interpersonal excellence are:


· Mutual respect. Genuine respect involves viewing another person as an individual of
fundamental worth. Obviously, this means that a person is never judged on the basis of
his/her possession of an attribute that places him or her in some racial, ethnic, economic,
or gender-based category.


· Benefit of the doubt. Working hand in glove with mutual respect is that attitude which
says that all coworkers are ‘innocent until proven guilty’. Before rushing to judgement
about a person or his/her behavior, it is important to have the whole story.
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• Resources excellence. Excellence in all we do also demands that we aggressively implement
policies to ensure the best possible cradle-to-grave management of resources.


· Material resources excellence. Military professionals have an obligation to ensure that
all of the equipment and property they ask for is mission essential. This means that resid-
ual funds at the end of the year should not be used to purchase ‘nice to have’ add-ons.


· Human resources excellence. Human resources excellence means that we recruit, train,
promote, and retain those who can do the best job for us.


• Operations excellence. There are two kinds of operations excellence—internal and external.


· Excellence of internal operations. This form of excellence pertains to the way we do
business internal to the Air Force—from the unit level to Headquarters Air Force. It
involves respect on the unit level and a total commitment to maximizing the Air Force
team effort.


· Excellence of external operations. This form of excellence pertains to the way in which
we treat the world around us as we conduct our operations. In peacetime, for example,
we must be sensitive to the rules governing environmental pollution, and in wartime we
are required to obey the laws of war.
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— II —


WHY THESE CORE VALUES?


There are four reasons why we recognize the Core Values and have developed a strategy to
implement them.


The first reason is that the Core Values tell us the price of admission to the Air Force itself.
Air Force personnel—whether officer, enlisted, civil servant, or contractor—must display


Core values make the military what it is; without them, we cannot suc-
ceed. They are the values that instill confidence, earn lasting respect,
and create willing followers. They are the values that anchor resolve in
the most difficult situations. They are the values that buttress mental
and physical courage when we enter combat. In essence, they are the
three pillars of professionalism that provide the foundation for military
leadership at every level.


— Secretary Widnall


honesty, courage, responsibility, openness, self-respect, and humility in the face of the mission.
All of us must accept accountability and practice justice, which means that all Air Force person-
nel must possess Integrity first. At the same time, a person’s “self” must take a back seat to Air
Force service: rules must be acknowledged and followed faithfully; other personnel must be
respected as persons of fundamental worth; discipline and self-control must be in effect always;
and there must be faith in the system. In other words, the price of admission to the Air Force
demands that each of us places Service before self. And it is imperative that we all seek
Excellence in all we do—whether it be product/service excellence, resources excellence, commu-
nity excellence, or operations excellence.


With the incredible diversity of our organization and the myriad of func-
tions necessary to make it work efficiently and effectively, core values
remain unifying elements for all our members. They provide a common
ground and compass by which we can all measure our ideals and actions.


— Secretary Widnall
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The second reason for recognizing the Core Values is that they point to what is universal and
unchanging in the profession of arms. Some persons are bothered by the fact that different
branches of the service recognize different values; other persons are bothered by the fact that the
Air Force once recognized six values and has now reduced them to three. But these persons need
not worry. It is impossible for three or six or nine Core Values to capture the richness that is at
the heart of the profession of arms. The values are road signs inviting us to consider key features
of the requirements of professional service, but they cannot hope to point to or pick out every-
thing. By examining integrity, service, and excellence, we also eventually discover the impor-
tance of duty, honor, country, dedication, fidelity, competence, and a host of other professional
requirements and attributes. The important thing is not the three road signs our leaders choose.
The important thing is that they have selected road signs, and it is our obligation to understand
the ethical demands these road signs pick out.


The third reason for recognizing the Core Values is that they help us get a fix on the ethical cli-
mate of an organization. How successful are we in trying to live by the Core Values? Our
answer to this question may not be the one we’d like to give. All of us have heard about the sen-
sational scandals—senior officers and NCOs engaged in adulterous fraternization; the tragic and
senseless crashes of the Ramstein CT-43 and the Fairchild B-52; contractor fraud and cost over-
runs; and the shootdown of the two Blackhawk helicopters over Iraq. We all have read about
these incidents and experienced the shame associated with them. But these big ticket scandals
don’t just happen in a vacuum, and they aren’t always caused by evil people acting on impulse.
The people involved knew the difference between right and wrong, and they knew what profes-
sionalism demands in these situations.


These big ticket scandals grew out of a climate of ethical erosion. Because we believe our oper-
ating procedures or the requirements levied upon us from above are absurd, we tend to ‘cut cor-
ners’, ‘skate by’, and ‘get over’. As time goes by, these actions become easier and they become
habitual until one morning we wake up and can no longer distinguish between the ‘important’
taskings or rules and the ‘stupid’ ones. Lying on official forms becomes second nature. Placing
personal interests ahead of the mission seems sensible. And we develop a ‘good enough for gov-
ernment work’ mentality.


In such a climate of corrosion the Core Values are like a slap in the face. How far have you
strayed from integrity, service, and excellence? What about the folks with whom you work?


Fortunately, there is a fourth reason for recognizing the Core Values; just as they help us to eval-
uate the climate of our organization, they also serve as beacons vectoring us back to the path
of professional conduct; the Core Values allow us to transform a climate of corrosion into a
climate of ethical commitment. That is why we have developed the Core Values Strategy.


The Air Force is not a social actions agency. It is not an employment agency. ...The Air Force
exists to fight and win wars—that’s our core expertise. It’s what allows us to be called profes-
sionals. We’re entrusted with the security of our nation. The tools of our trade are lethal, and
we engage in operations that involve risk to human life and untold national treasures. Because
of what we do our standards must be higher than those of society at large. The American public
expects it of us and properly so. In the end, we earn the respect and trust of the American peo-
ple because of the integrity we demonstrate.


— General Fogleman
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— III —


THE CORE VALUES STRATEGY


(1) Assumptions


The following important assumptions govern the Core Values Strategy:


— 1. The Core Values Strategy exists independently of and does not compete with Chapel pro-
grams. {The Core Values Strategy attempts no explanation of the origin of the Values except to
say that all of us, regardless of our religious views, must recognize their functional importance
and accept them for that reason. Infusing the Core Values is necessary for successful mission
accomplishment.}


— 2. You don’t need to be a commander in order to be a leader.


— 3. The leader of an organization is key to its moral climate. {As does the commander, so
does the organization. But a commander must enlist and insist upon the help of all organization-
al supervisors and all assigned personnel in the effort to ensure a culture of conscience for the
organization.}


— 4. Leaders cannot just be good; they also must be sensitive to their status as role models for
their people and thus avoid the appearance of improper behavior.


— 5. Leadership from below is at least as important as leadership from above in implementing
Core Values.


— 6. A culture of conscience is impossible unless civilians, officers, and enlisted personnel
understand, accept, internalize, and are free to follow the Core Values.


— 7. To understand, accept, and internalize the Core Values, our people must be allowed and
encouraged to engage in an extended dialogue about them and to explore the role of the values
at all levels of the Air Force.


— 8. Our first task is to fix organizations; individual character development is possible, but it is
not a goal. {If a culture of compromise exists in the Air Force, then it is more likely to be the
result of bad policies and programs than it is to be symptomatic of any character flaws in our
people. Therefore, long before we seek to implement a character development plan, we must
thoroughly evaluate and, when necessary, fix our policies, processes, and procedures.}
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(2) The Core Values Continuum


Obviously, the Core Values need to be a major topic of education and training—from accession
schools (such as basic military training, OTS, ROTC, and USAFA) to senior professional mili-
tary education schools (such as Senior NCO Academy and Air War College). As our people
climb the professional military education and training ladder, they will be schooled to a level of
knowledge about the Core Values appropriate to their next level of operational responsibility.


But it is equally obvious that all of the education and training in the world can be wiped out by a
supervisor who says, “Core Values? That’s what they taught you at Lackland. Now, let me tell
you how we really do it.” In other words, it won’t do any good to educate our people in the Core
Values if we don’t also live them.


That’s why we need to create a Core Values Continuum. The Core Values must be woven into
education and training, and we must be sure that all of our units operationalize the Core Values.
We need to continually teach, reinforce, and practice the Core Values—and the only way we can
do that is by asking the Schoolhouse and the Field to work together as equal partners. What is
learned in the Schoolhouse also will be taught and practiced in the Field; and what is done in the
Field later will be re-taught and re-emphasized at the next higher stage of education and training.  
The end result will be a cradle-to-grave Core Values Continuum for all Air Force Personnel.


(a) The Schoolhouse Weave. For their part in creating the continuum, those engaged in educa-
tion and training will practice what is called the “Schoolhouse Weave.” That is, the Core Values
will be woven into existing courses by an appropriate combination of the following three things:


— Create a short, introductory lesson dedicated to defining the Core Values and explaining
their importance to the Air Force.


— Build planned opportunities into the course. Plan to discuss the Core Values in the context of
the subject-matter you are teaching. Where are the values issues most likely to come up with
your students? Identify those opportunities and weave core values discussions into the lesson
plans you already have. For example, when discussing maintenance forms, an instructor may
also add to that technical discussion a discussion of the temptation to lie on such forms. In this
way the instructor will reinforce the Core Values and demonstrate to the students the everyday
role of the values.


— Take advantage of unexpected opportunities that arise in a course of instruction. These are
chances to discuss the Core Values as the course unfolds. Such an opportunity may come on the
heels of a remark made by a student or it may present itself during the discussion of a technical
point. In any case, instructors must be ready to take advantage of the occasion.


In addition, the following principles will govern teaching of the Core Values:


#1 > All education and training in the Air Force will address the Core Values. (Obviously,
there are limits to this principle. The goal is to educate all officers, enlisted personnel, and civil-
ians throughout their careers, but that won’t be feasible in all cases.)
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#2 > Teach to the level appropriate to the students once they have finished your course; in other
words, prepare them for their next level of responsibility.


#3 > Passive learning techniques alone are not acceptable (briefings and lectures are not suffi-
cient by themselves); instructors must primarily use active learning techniques (such as case
teaching, collaborative learning, simulations, and directed discussion).


(b) Operationalizing the Core Values. Making the values an integral part of the way we con-
duct our daily business will require three coordinated and simultaneous efforts:


— The Top-Down Approach: It is absolutely crucial that leaders at all levels (not just
commanders) take full responsibility for implementing the Core Values Strategy in their organi-
zations. At the very least, such a top-down emphasis should include the following:


· a public, sincere statement of personal commitment to the Core Values and their impor-
tance to Air Force operations.


· the acceptance of one’s responsibility for the continuous education of all persons in the
operational environment; if the Schoolhouse conducts education and training on more
general levels, then operational leaders must conduct continuing education and training
on the concrete and practical level. Unit leadership must make the role of the Core Val-
ues ‘real’ by engaging immediate subordinates in a discussion of the specific roles values
play in the organization.


· an unflagging commitment to the just enforcement of standards of personal conduct;
enforcement should consider the possibility of rehabilitating the violators.


· the courage to examine the ethical climate of the organization one leads and to take posi-
tive steps to improve the climate, as needed.


· acompletecommitmenttobuildingthetrustandopennessnecessarytocreatingaculture
of conscience—even if such a step may invite criticism from superiors or peers.


· walking the talk: living the core values.


· developingamethodtoevaluate theethicalclimateofone’sorganization that isnot itself
counter-value in nature.


· theconscious inclusionof thecorevalues inall subordinate feedbackandmentoringses-
sions, with a special emphasis on explaining your understanding of what the Core Values
require in the context of your operation.


— The Bottom-Up Approach: At the same time that commanders and other leaders are giving
the values their top-down emphasis, the members of the organization should be asked to exam-
ine all policies, processes, and procedures of the organization that may contribute to a culture of
compromise. This involves the performance of a “corrosion analysis” in which members of the
organization are asked to (1) list those circumstances in which they are regularly tempted to act
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in a manner inconsistent with the Core Values, (2) share their feelings with others in the organi-
zation to identify common patterns of potential compromise across the unit, and (3) identify pos-
sible causes for these recurrent patterns of potential compromise.


Once the possible causes are identified, the results are surfaced to leadership for action, and such
action may consist of one of the following:


· The leadership concurs with the identification of the problem and its cause, and action is
taken to fix the situation.


· The leadership does not concur in the analysis and explains why the problem is some-
thing that must be lived with or is not caused by the factors identified.


— The Back-and-Forth Approach: In addition to the other two approaches, all of the mem-
bers of the organization will engage in an extended dialogue of the ways to best inculcate the
Core Values into the culture of the organization. What does Service before self actually mean in
our operation? How far should we take the idea of Excellence in all we do? How do the
demands for Integrity first impact working relationships and processes? Given our answers to
these questions, what should we do next?


— IV —
RESOURCES


This booklet is your basic guide to the Core Values. It is not meant to be your only resource. In
fact, the U.S. Air Force has established a Core Values Website at http://www.usafa.af.mil/core--
value/. It contains a copy of this book as well as a series of readings about the Core Values and
their place in the Air Force. In addition, you will find a series of easy-to-use implementation
guides, and you may submit questions about the Core Values via the Website mailbox.


This booklet was designed to be brief, to the point, and easy to carry. You are strongly encour-
aged to visit the Website for a more detailed discussion of the ideas you have been reading on
these pages.
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In 1965, I was crippled and I was all alone (in a North Vietnamese prison). I realized that they
had all the power. I couldn’t see how I was ever going get out with my honor and self-respect.
The one thing I came to realize was that if you don’t lose your integrity you can’t be had and
you can’t be hurt. Compromises multiply and build up when you’re working against a skilled
extortionist or manipulator. You can’t be had if you don’t take that first shortcut, of “meet
them halfway,” as they say, or look for that tacit deal, or make that first compromise.


— Admiral James B. Stockdale


I would lay down my life for America, but I cannot trifle with my honor.


—Admiral John Paul Jones


The unfailing formula for production of morale is patriotism, self-respect, discipline, and self-
confidence within a military unit, joined with fair treatment and merited appreciation from
without. It cannot be produced by pampering or coddling an army, and is not necessarily
destroyed by hardship, danger, or even calamity...It will quickly wither and die if soldiers come
to believe themselves the victims of indifference or injustice on the part of their government, or
ignorance, personal ambition, or ineptitude on the part of their leaders.


— General Douglas MacArthur
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I hope that the United States of America has not yet passed the peak of honor and beauty, and
that our people can still sustain certain simple philosophies at which some miserable souls feel it
incumbent to sneer. I refer to some of the Psalms, and to the Gettysburg Address, and the Scout
Oath. I refer to the Lord’s prayer, and to that other oath which a man must take when he
stands with hand uplifted, and swears that he will defend his Country.


None of these words described, or the beliefs behind them, can be sung to modern music. But
they are there, like rocks and oaks, structurally sound and proven. They are more than rocks
and oaks; they are the wing and the prayer of the future.


Whether we venture into realms of Space in our latest vehicles, or whether we are concerned
principally with overhauling our engines and loading our ordnance here on the ground, we will
still be part of a vast proud mechanism which must function cleanly if it is to function at all.


...Crank her up. Let’s go.


— General Curtis E. LeMay
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Squadron Officer School (SOS) LESSON PLAN 


P-5310 Civil Military Relations 


20 October 2014 


LESSON LINKAGE 


This lesson introduces students to the concept of Civil-Military Relations (CMR) through a brief 
historical perspective, review of classical CMR views, and expert opinions on future challenges 
for effective civil-military relations.  It is imperative for military and civilian leaders to 
understand their roles in relation to each other.  The relationship of the military to civilian 
authorities is part of the foundation of American democracy and our National Security Strategy.  
This lesson supports the entire International Security Studies curriculum. 


LESSON OBJECTIVES 


• Comprehend the necessity for balanced civil-military relations.  (ICL B2a)
• Comprehend the American tradition of civil-military relations.  (ICL B2a)
• Comprehend Samuel Huntington’s classic analysis of American civil-military relations.


(ICL B2a)
• Comprehend the debate about the contemporary role of the military in US government


and society.  (ICL B2a)


LESSON OUTLINE 


Main Point 1:  Need for CMR.  


Balanced civil-military relations (CMR) are necessary for all states to function effectively. 


Main Point 2:  Historical Views of CMR. 


Samuel Huntington’s classic analysis of US civil-military relations continues to provide a very 
useful perspective, although it must be updated in the post-Cold War era. 


Main Point 3: Contemporary CMR. 


What is, and what should be, the contemporary role of the US military today in the government 
and in society? 


READINGS AND RATIONALE 


Hooker, Colonel Richard D., Jr. (USA).  “Soldiers of the State: Reconsidering American Civil-
Military Relations.”  Parameters, Winter 2003/2004; 33, 4-18.   
Available http://strategicstudiesinstitute.army.mil/pubs/parameters/Articles/03winter/
hooker.pdf.  READ: pp. 4-18.  RATIONALE:  COL Hooker discusses the key issues in 
civil-military relations, from the perceived gap in the relations, to the politicization of 
the military, and 
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the separatist versus fusionist debate.  Understanding these key issues will empower 
young officers to understand the strategic debates broadcast on the news and enable them 
to have more effective relations with civilian leadership as they advance in rank and 
responsibility. 


Mullen, Admiral Michael G. “Military Must Stay Apolitical.”  Joint Forces Quarterly, Issue 50 
(July 2008): 2-3.  READ: pp. 2-3.  RATIONALE:  The Chairman, Joint Chiefs of Staff, 
succinctly reminds military members that the armed forces must remain neutral in 
political matters and especially political elections.  Mullen urges that military members 
may vote and debate certain issues, but cannot publicly endorse any candidate or party. 


Skelton, Hon. Ike.  “Civil-Military Relations Conference Keynote Address.”  E-Notes, Foreign 
Policy Research Institute (FPRI), November 2007.   
Available http://www.fpri.org/enotes/ 200711.skelton.civilmilitaryrelations.html.  
READ:  pp. 1-3.  RATIONALE:  Congressman Skelton addresses some of the key issues 
in civil-military relations from the senior civilian leadership perspective.  Taken with 
COL Hooker’s reading, Congressman Skelton’s perspectives allow aspiring leaders to see 
the issues from both the civilian and military views. 


SUGGESTED ADDITIONAL READINGS 


Department of Defense (DOD) Directive 1344.10.  Political Activities by Members of the Armed 
Forces, 19 February 2008.  READ:  pp. 1-15.  RATIONALE:  In fifteen short pages, this 
strategic-level directive provides fairly specific guidance on political activities by 
military members.  This directive highlights the separation of responsibilities between 
civilian leadership positions and military members and reinforces the central idea of the 
subordination of the military to civilian authority. 


CONTACT TIME: 01+10 hours – Lecture 


ASSESSMENT 


• Direct
• Paper and briefing
• I-5400 Critical Analysis


PROGRAM OUTCOME LINKAGE 


1. Articulate the contributions of all instruments of national power to national security and
the security environment.


2. Forge professional relationships to build teams and facilitate teamwork.
3. Think critically about the impact of airpower and warfighting principles in military


operations.
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Soldiers of the State:
Reconsidering American
Civil-Military Relations


RICHARD D. HOOKER, JR.


I
n American academe today the dominant view of civil-military relations is


sternly critical of the military, asserting that civilian control of the military


is dangerously eroded.1 Though tension clearly exists in the relationship, the


current critique is largely inaccurate and badly overwrought. Far from over-


stepping its bounds, America’s military operates comfortably within consti-


tutional notions of separated powers, participating appropriately in defense


and national security policymaking with due deference to the principle of ci-


vilian control. Indeed, an active and vigorous role by the military in the policy


process is and always has been essential to the common defense.


A natural starting point for any inquiry into the state of civil-military


relations in the US today is to define what is meant by the terms “civil-military


relations” and “civilian control.” Broadly defined, “civil-military relations”


refers to the relationship between the armed forces of the state and the larger so-


ciety they serve—how they communicate, how they interact, and how the in-


terface between them is ordered and regulated. Similarly, “civilian control”


means simply the degree to which the military’s civilian masters can enforce


their authority on the military services.2


Clarifying the vocabulary of civil-military relations sheds an inter-


esting light on the current, highly charged debate. The dominant academic


critique takes several forms, charging that the military has become increas-


ingly estranged from the society it serves;3 that it has abandoned political neu-


trality for partisan politics;4 and that it plays an increasingly dominant and


illegitimate role in policymaking.5 This view contrasts the ideal of the non-


partisan, apolitical soldier with a different reality. In this construct, the mili-
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tary operates freely in a charged political environment to “impose its own


perspective” in defiance of the principle of civilian control.6 The critique is


frequently alarmist, employing terms like “ominous,”7 “alienated,”8 and “out


of control.”9 The debate is strikingly one-sided; few civilian or military lead-


ers have publicly challenged the fundamental assumptions of the critics.10 Yet


as we shall see, the dominant scholarly view is badly flawed in its particulars,


expressing a distorted view of the military at work in a complex political sys-


tem that distributes power widely.


The Civil-Military Gap


The common assertion that a “gap” exists which divides the military


and society in an unhealthy way is a central theme. Unquestionably, the mili-


tary as an institution embraces and imposes a set of values that more narrowly


restricts individual behavior. But the evidence is strong that the public under-


stands the necessity for more circumscribed personal rights and liberties in


the military, and accepts the rationale for an organizationally conservative


outlook that emphasizes the group over the individual and organizational suc-


cess over personal validation.


The tension between the conservative requirements of military life


and the more liberal outlook of civil society goes far back before the Revolu-


tion to the early days of colonial America’s militia experience. Though it has


waxed and waned, it has remained central to the national conversation about


military service.11 The issue is an important one: the military holds an abso-


lute monopoly on force in society, and how to keep it strong enough to defend


the state and subservient enough not to threaten it is the central question in


civil-military relations. Most commentators assume that this difference in


outlook poses a significant problem—that at best it is a condition to be man-


aged, and at worst a positive danger to the state. As a nation, however, Amer-


ica has historically accepted the necessity for a military more highly ordered


and disciplined than civil society.


While important cultural differences exist between the services and


even between communities within the services,12 the military in general re-


mains focused on a functional imperative that prizes success in war above all


else. Though sometimes degraded during times of lessened threat, this imper-
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ative has remained constant at least since the end of the Civil War and the rise


of modern military professionalism. It implies a set of behaviors and values


markedly different from those predominant in civil society, particularly in an


all-volunteer force less influenced by large numbers of temporary conscripts.


Though the primary function of the military is often described as


“the application of organized violence,” the military’s conservative and


group-centered bias is based on something even more fundamental. In the


combat forces which dominate the services, in ethos if not in numbers, the


first-order challenge is not to achieve victory on the battlefield. Rather it is to


make the combat soldier face his own mortality. Under combat conditions the


existence of risk cannot be separated from the execution of task. The military


culture, while broadly conforming to constitutional notions of individual


rights and liberties, therefore derives from the functional imperative and by


definition values collective over individual good.


The American public intuitively understands this, as evidenced by


polling data which demonstrate conclusively that a conservative military ethic


has not alienated the military from society.13 On the contrary, public confidence


in the military remains consistently high, more than a quarter century after the


end of the draft and the drawdown of the 1990s, both of which lessened the inci-


dence and frequency of civilian participation in military affairs. There is even


reason to believe that the principal factors cited most often to explain the exis-


tence of the “gap”—namely the supposed isolation of the military from civilian


communities and the gulf between civilian and military values—have been


greatly exaggerated.


The military “presence” in civil society is not confined to serving


members of the active-duty military. Rather, it encompasses all who serve or


have served, active and reserve. For example, millions of veterans with first-


hand knowledge of the military and its value system exist within the population


at large. The high incidence of married service members and an increasing


trend toward off-base housing mean that hundreds of thousands of military


people and their dependents live in the civilian community. Reserve compo-


nent installations and facilities and the reserve soldiers, sailors, airmen, and


marines who serve there bring the military face to face with society every day


in thousands of local communities across the country. Commissioned officers,


and increasingly noncommissioned officers (NCOs), regularly participate in


civilian educational programs, and officer training programs staffed by active,


reserve, and retired military personnel are found on thousands of college and


high school campuses. Military recruiting offices are located in every sizable


city and town. Many military members even hold second jobs in the private


sector. At least among middle-class and working-class Americans, the military


is widely represented and a part of everyday life.14
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Just as the military’s isolation from society is often overstated, dif-


ferences in social attitudes, while clearly present, do not place the military


outside the mainstream of American life. The dangers posed by a “values


gap” are highly questionable given the wide disparity in political perspec-


tives found between the east and west coasts and the American “heartland”;


between urban, suburban, and rural populations; between north and south;


between different religious and ethnic communities; and between social and


economic classes. It may well be true that civil society is more forgiving than


the military for personal failings like personal dishonesty, adultery, indebted-


ness, assault, or substance abuse. But society as a whole does not condone


these behaviors or adopt a neutral view. To the extent that there are differ-


ences, they are differences of degree. On fundamental questions about the


rule of law, on the equality of persons, on individual rights and liberties, and


on civilian control of the military in our constitutional system, there are no


sharp disagreements with the larger society. Indeed, there is general agree-


ment about what constitutes right and wrong behavior.15 The difference lies


chiefly in how these ideals of “right behavior” are enforced. Driven by the


functional imperative of battlefield success, the military as an institution


views violations of publicly accepted standards of behavior more seriously


because they threaten the unity, cohesion, or survival of the group.16 Seen in


this light, the values “gap” assumes a very different character.


To be sure, sweeping events have altered the civil-military compact.


The advent of the all-volunteer force, the defeat in Vietnam, the end of the Cold


War, the drawdown of the 1990s, the impact of gender and sexual orientation


policies, and a host of other factors have influenced civil-military relations in


important ways. The polity no longer sees military service as a requirement of


citizenship during periods of national crisis, or a large standing military as a


wartime anomaly. Despite such fundamental changes, over time public support


for the military and its values has remained surprisingly enduring, even as the


level of public participation in military affairs has declined.


The “Politicization” of the Military


Of equal or perhaps greater import is the charge that the military has


abandoned its tradition of nonpartisan service to the state in favor of partisan


politics. Based on apparently credible evidence that the military has em-


braced conservatism as a political philosophy and affiliated with the Republi-


can Party, this view implies a renunciation of the classical, archetypal soldier


who neither voted nor cared about partisan politics. Nevertheless, as with the


“values gap,” the charge that the US military has become dangerously politi-


cized does not stand up to closer scrutiny. The tradition of nonpartisanship is


alive and well in America’s military.
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One can plausibly speculate on trends which suggest greater Repub-


lican affiliation over the past generation or so. Seven of the last ten presiden-


tial administrations have been Republican. For those with a propensity to


enter the military and even more for those who choose to stay, the Republican


Party is generally seen as more supportive of military pay, quality of life, and


a strong defense. Since the late 1970s, the percentage of young Americans


identifying themselves as Republicans rose significantly across the board.


Still, from 1976 to 1999, the number of high school seniors expect-


ing to enter the military and self-identifying as Republicans never exceeded


40 percent and actually declined significantly from 1991 to 1999. Despite the


end of the draft and the more market-inspired and occupational flavor of mili-


tary service under the all-volunteer concept, new recruits “are predominantly


not Republican and are less Republican than their peers who go to college.”17


Increasingly it seems clear that the young enlisted service members who


make up a large proportion of the force cannot be characterized as predomi-


nantly conservative or Republican.


The figures for senior military officers are quite different; about two


thirds self-identify as Republican. To some extent this reflects the attitudes


of the socio-economic cohort they are drawn from, generally defined as non-


minority, college educated, belonging to mainstream Christian denominations,


and above average in income. On the other hand, military elites overwhelm-


ingly shun the “far-right” or “extremely conservative” labels, are far less sup-


portive of fundamentalist religious views, and are significantly more liberal


than mainstream society as a whole on social issues.18 It is far more accurate to


say that senior military leaders occupy the political center than to portray them


as creatures of the right.


If the conservative orientation of the military is less clear-cut than


commonly supposed, its actual impact on American electoral politics is


highly doubtful. As we have seen, the attitudes and orientation of the enlisted


force vary considerably. The commissioned officer corps, comprising per-


haps ten percent of the force (roughly 120,000 active-duty members) and


only a tiny fraction of the electorate, is not in any sense politically active. It
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does not proselytize among its subordinates, organize politically, contribute


financially to campaigns to any significant degree or, apparently, vote in


large numbers. There is no real evidence that the military has become increas-


ingly partisan in an electoral sense, or that it plays an important role in elec-


tion outcomes. As Lance Betros has argued,


The fundamental weakness of this argument is that it ascribes to military voters


a level of partisanship that is uncharacteristic of the voting public. The vast ma-


jority of people who cast votes for Democrats or Republicans are not partisans,


in the sense of actively advancing the party’s interests. Instead, they comprise


the “party in the electorate,” a much looser affiliation than the party organiza-


tion. . . . [T]hese voters do not have more than a casual involvement in the


party’s organizational affairs and rarely interact with political leaders and ac-


tivists. They are, in effect, the consumers, not the purveyors, of the party’s par-


tisan appeals and policies.
19


A common criticism is that a growing tendency by retired military


elites to publicly campaign for specific candidates signals an alarming move


away from the tradition of nonpartisanship. But aside from the fact that this


trend can be observed in favor of both parties,20 not just the Republicans, evi-


dence that documents the practical effect of these endorsements is lacking.


Except in wartime, most voters cannot even identify the nation’s past or pres-


ent military leaders. They are unlikely to be swayed by their endorsements.


Nor is there any evidence that the political actions of retired generals and ad-


mirals unduly influence the electoral or policy preferences of the active-duty


military. We are in fact a far cry from the days when senior military leaders ac-


tually contended for the presidency while on active duty—a far more serious


breach of civilian control.


The Military Role in the Policy Process


More current is the suggestion that party affiliation lends itself to


military resistance to civilian control in policy matters, especially during pe-


riods of Democratic control. The strongest criticism in this vein is directed at


General Colin Powell as a personality and gays in the military as a policy is-


sue, with any number of prominent scholars drawing overarching inferences


about civil-military relations from this specific event.21 This tendency to


draw broad conclusions from a specific case is prevalent in the field but


highly questionable as a matter of scholarship. The record of military defer-


ence to civilian control, particularly in the recent past, in fact supports a quite


different conclusion.


Time and again in the past decade, military policy preferences on


troop deployments, the proliferation of nontraditional missions, the draw-
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down, gender issues, budgeting for modernization, base closure and realign-


ment, and a host of other important issues were overruled or watered down.


Some critics, most notably Andrew Bacevich, argue that President Clinton did


not control the military so much as he placated it: “The dirty little secret of


American civil-military relations, by no means unique to this [Clinton] admin-


istration, is that the commander-in-chief does not command the military estab-


lishment; he cajoles it, negotiates with it, and, as necessary, appeases it.”22 This


conclusion badly overreaches. Under President Clinton, military force struc-


ture was cut well below the levels recommended in General Powell’s Base


Force recommendations. US troops remained in Bosnia far beyond the limits


initially set by the President. Funding for modernization was consistently de-


ferred to pay for contingency operations, many of which were opposed by the


Joint Chiefs. In these and many other instances, the civilian leadership en-


forced its decisions firmly on its military subordinates. On virtually every is-


sue, the military chiefs made their case with conviction, but acquiesced loyally


and worked hard to implement the decisions of the political leadership.


As many scholars point out, the election of Bill Clinton in 1992 posed


perhaps the most severe test of civil-military relations since the Johnson-


McNamara era. Avowedly anti-military in his youth, Clinton came to office


with a background and political makeup that invited confrontation with the


military. His determination to open the military to gays, announced during the


campaign and reiterated during the transition, provoked widespread con-


cerns among senior military leaders. Eminent historians Russell Weigley and


Richard Kohn have severely criticized the military’s role in this controversy,


and in particular General Powell’s actions. Weigley cites the episode as “a


serious breach of the constitutional principle of civilian control” justifying a


“grave accusation of improper conduct.” Kohn characterizes it hyperbolically


as “the most open manifestation of defiance and resistance by the American


military since the publication of the Newburgh address. . . . [N]othing like this


had ever occurred in American history.”23
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All this is poor history and even poorer political science. The presi-


dential candidacies of Taylor, Scott, McClellan, Grant, Hancock, Wood,


and MacArthur while on active duty suggest far more serious challenges


to civilian control. The B36 controversy (the “Revolt of the Admirals”) in


1948 and the overt insubordination leading to the relief of MacArthur in


1952 represented direct challenges to the political survival of Secretary of


Defense Louis Johnson in the first case and President Truman himself in


the second. The “gays in the military” dispute was very different and much


less significant in overarching national security import. A more balanced


critique suggests that the controversy hardly warrants the claims made on


its behalf.


The Apolitical Soldier Revisited


The characterization of General Powell as a “politician in uniform”


is often contrasted with the ideal of the nonpartisan soldier modeled by


Huntington. This rigidly apolitical model, typified by figures like Grant,


Sherman, Pershing, and Marshall, colors much of the current debate. The his-


tory of civil-military relations in America, however, paints a different pic-


ture. Since the Revolution, military figures have played prominent political


roles right up to the present day. The ban on partisanship in electoral politics,


while real, is a relatively modern phenomenon. But the absence of the mili-


tary from the politics of policy is, and always has been, largely a myth.


The roster of former general officers who later became President


shows a strong intersection between politics and military affairs. The list in-


cludes Washington (probably as professional a soldier as it was possible to be


in colonial America), Jackson, Harrison, Taylor, Grant, Hays, Garfield, and


Eisenhower. (Many others had varying degrees of military service, some


highly significant.)24 The list of prominent but unsuccessful presidential aspi-


rants who were also military leaders includes Scott, Fremont, McClellan,


Hancock, Leonard Wood, Dewey, and MacArthur. Even in the modern era,


many senior military leaders have served in high political office, while many


others tried unsuccessfully to enter the political arena.25 Even some of the pal-


adins of the apolitical ideal, such as Grant, Sherman, and Pershing, benefited


greatly from political patronage at the highest levels.26


In attempting to reconcile an obvious pattern of military involve-


ment in American political life to the apolitical ideal, historians have some-


times differentiated between “professional” and “nonprofessional” soldiers.


The nonprofessionals, so the argument runs, can be excused for their political


activity on the grounds that they were at best part-timers whose partisan polit-


ical behavior did not threaten the professional ethic. Yet many commanded


large bodies of troops and simultaneously embodied real political strength
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and power.27 Indeed, for much of American history, the military was not rec-


ognizably professional at all. Before the Civil War, American military pro-


fessionalism as we understand it today did not exist.28 The regular officer


corps was so small, so poorly educated, and so rife with partisan politics that


in time of war it was often led, not by long-service professionals, but essen-


tially by political figures like Andrew Jackson. Even those few career sol-


diers who rose to the top in wartime, such as Zachary Taylor and Winfield


Scott, not infrequently became politicians who contended for the presidency


itself—Taylor successfully, and Scott notably not.


America fought the War of 1812, the Mexican War, and the Civil


War using the traditional model of a small professional army and a large vol-


unteer force, mostly led by militia officers or social and political elites with


little or no military training—including many politicians (War Department


policy kept Regular officers in junior grades with Regular units; few escaped


to rise to high command).29 By war’s end, politicians in uniform like Butler,


McClernand, and Sickles and politically ambitious generals like McClellan


and Fremont had given way to more professionally oriented commanders. In


the postwar period the notion of the talented amateur on the battlefield faded


while the memory of the “political” generals, often acting in league with the


congressional Committee on the Conduct of the War to further their own per-


sonal interests, continued to rankle. Until the turn of the century the Army


would be run by professional veterans of the Civil War, particularly General


Sheridan as Commanding General, and they would attempt to impose a stern


ethic of political neutrality.30


That this ethic heavily influenced the professional officer corps can-


not be doubted—and yet the tradition of career military figures seeking politi-


cal office continued.31 Nor did the ethic renounce active participation in the


politics of military policy. Even at a time when the military-industrial com-


plex was far less important than today, when the military share of the budget


was tiny and the political spoils emanating from the military inconsequential,


the military services struggled mightily with and against both the executive


and legislative branches in pursuit of their policy goals. In cases too numer-


ous to count, the military services used the linkages of congressional over-


sight to advance their interests and preserve their equities against perceived


executive encroachment. Over time, a strong prohibition on military involve-


ment in electoral politics evolved which remains powerfully in effect today.


But the realities of separated powers, as well as the powerful linkages be-


tween defense industries, congressional members and staff, and the military


services do not—and never have—allowed the military to stand aloof from


the bureaucratic and organizational pulling and hauling involved in the poli-


tics of policy.


12 Parameters







The Separatist vs. Fusionist Debate


There are essentially two competing views on the subject of the mili-


tary’s proper role in the politics of policy. The first holds that the military offi-


cer is not equipped by background, training, or inclination to fully participate


in defense policymaking. In this view, mastering the profession of arms is so


demanding and time-consuming, and the military education system so limit-


ing, that an understanding of the policy process is beyond the abilities of the


military professional.32


Military officers are ill prepared to contribute to high policy. Normal career


patterns do not look towards such a role; rather they are—and should be—de-


signed to prepare officers for the competent command of forces in combat or at


least for the performance of the highly complex subsidiary tasks such com-


mand requires. . . . [M]ilitary officers should not delude themselves about their


capacity to master dissimilar and independently difficult disciplines.
33


Politics is beyond the scope of military competence, and the participation of


military officers in politics undermines their professionalism, curtailing their


professional competence, dividing the profession against itself, and substitut-


ing extraneous values for professional values.
34


Aside from the question of competence, this “separatist” critique warns of the


tendency toward the militarization of foreign and defense policy should mili-


tary officers be allowed to fully participate. Critics assert that given the pre-


disposition toward bellicosity and authoritarianism cited by Huntington and


others, too much influence by the military might tend to skew the policy pro-


cess to favor use of force when other, less direct approaches are called for.35


An alternative view, the “fusionist” or “soldier-statesman” view,


holds that direct participation by military leaders in defense policy is both


necessary and inevitable.


President Kennedy specifically urged—even ordered—the military, from the


Joint Chiefs right down to academy cadets, to eschew “narrow” definitions of


military competence and responsibilities, take into account political consider-


ations in their military recommendations, and prepare themselves to take active


roles in the policy-making process.
36


If the assumption of unique expertise is accurate, only the military


professional can provide the technical knowledge, informed by insight and ex-


perience, needed to support high-quality national security decisionmaking.


Given the certainty that military input is both needed and demanded by Con-


gress as well as the executive branch, military advocacy cannot be avoided in


recommending and supporting some policy choices over others. This school
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holds that long service in this environment, supplemented by professional


schooling in the tools and processes of national security, equips senior military


leaders to fulfill what is, after all, an inescapable function.


These two competing perspectives mirror the “realist” and “ideal-


ist” theories of politics and reflect the age-old division in political science be-


tween those who see reality “as it is” and those who see it “as it ought to be.”


As we have seen, the historical record is unequivocal. Military participation


in partisan politics has been inversely proportional to the growth of military


professionalism, declining as the professional ethic has matured. But the role


of the military in defense policymaking has endured from the beginning, in-


creasing as the resources, complexity, and gravity which attend the field of


national security have grown. The soldier statesman has not just come into his


own. He has always been.


The Nature of Military Involvement
in Defense Policymaking


If this is true, to what extent is such participation dangerous? Does


active military involvement in defense policymaking actually threaten civil-


ian control?


Clearly there have been individual instances where military leaders


crossed the line and behaved both unprofessionally and illegitimately with re-


spect to proper subordination to civilian authority; the Revolt of the Admirals


and the MacArthur-Truman controversy already have been cited. The increas-


ingly common tactic whereby anonymous senior military officials criticize


their civilian counterparts and superiors, even to the point of revealing privi-


leged and even classified information, cannot be justified.


Yet civilian control remains very much alive and well. The many di-


rect and indirect instruments of objective and subjective civilian control of


the military suggest that the true issue is not control—defined as the govern-


ment’s ability to enforce its authority over the military—but rather political


freedom of action. In virtually every sphere, civilian control over the military


apparatus is decisive. All senior military officers serve at the pleasure of the


President and can be removed, and indeed retired, without cause. Congress


must approve all officer promotions and guards this prerogative jealously;


even lateral appointments at the three- and four-star levels must be approved


by the President and confirmed by Congress, and no officer at that level may


retire in grade without separate approval by both branches of government.


Operating budgets, the structure of military organizations, benefits, pay and


allowances, and even the minutia of official travel and office furniture are de-


termined by civilians. The reality of civilian control is confirmed not only by


the many instances cited earlier where military recommendations were over-
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ruled. Not infrequently, military chiefs have been removed or replaced by the


direct and indirect exercise of civilian authority.37


To be sure, the military as an institution enjoys some advantages. Large


and well-trained staffs, extended tenure, bureaucratic expertise, cross-cutting


relationships with industry, overt and covert relationships with congressional


supporters, and stability during lengthy transitions between administrations give


it a strong voice. But on the big issues of budget and force structure, social pol-


icy, and war and peace, the influence of senior military elites—absent powerful


congressional and media support—is more limited than is often recognized.


If this thesis is correct, the instrumentalities and the efficacy of civil-


ian control are not really at issue. As I have suggested, political freedom of ac-


tion is the nub of the problem. Hampered by constitutionally separated powers


which put the military in both the executive and legislative spheres, civilian


elites face a dilemma. They can force the military to do their bidding, but they


cannot always do so without paying a political price. Because society values


the importance of independent, nonpoliticized military counsel, a civilian who


publicly discounts that advice in an area presumed to require military expertise


runs significant political risks. The opposition party will surely exploit any


daylight between civilian and military leaders, particularly in wartime—hence


the discernible trend in the modern era away from the Curtis LeMays and


Arleigh Burkes of yesteryear who brought powerful heroic personas and pub-


lic reputations into the civil-military relationship.


It is therefore clear that much of the criticism directed at “political”


soldiers is not completely genuine or authentic. Far from wanting politically


passive soldiers, political leaders in both the legislative and executive branches


consistently seek military affirmation and support for their programs and poli-


cies. The proof that truly apolitical soldiers are not really wanted is found in the


pressures forced upon military elites to publicly support the policy choices of


their civilian masters. A strict adherence to the apolitical model would require


civilian superiors to solicit professional military advice when needed, but not


to involve the military either in the decision process or in the “marketing” pro-


cess needed to bring the policy to fruition.
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The practice, however, is altogether different. The military position of


the Chairman of the Joint Chiefs of Staff, the service chiefs, and the combatant


commanders is always helpful in determining policy outcomes. The pressures


visited upon military elites to support, or at least not publicly refute, the policy


preferences of their civilian masters, especially in the executive branch, can be


severe. Annually as part of the budget process, the service chiefs are called upon


to testify to Congress and give their professional opinions about policy decisions


affecting their service. Often they are encouraged to publicly differ with civilian


policy and program decisions they are known to privately question.38


This quandary, partly a function of the constitutional separation of


powers and partly due to party politics, drives the JCS Chairman and the chiefs


to middle ground. Not wanting to publicly expose differences with the Admin-


istration, yet bound by their confirmation commitments to render unvarnished


professional military opinions to Congress, military elites routinely find them-


selves on the horns of a dilemma. These experiences, the bread and butter of


military service at the highest levels, frequently produce exasperation and frus-


tration. The consensus among civilian critics may be that the military domi-


nates the policy process. But the view from the top of the military hierarchy is


something quite different.


Conclusion


For military officers working at the politico-military interface, the


problem of civil-military relations exists in its most acute form. There is, after


all, no real issue between the polity as a whole and the military as an institu-


tion. Across the country the armed forces are seen as organizations that work,


providing genuine opportunities for minorities, consistent success on the bat-


tlefield and in civil support operations here at home, and power and prestige


in support of American interests abroad. For most Americans the military’s


direct role in the interagency process and in the making of national security


policy is not only permissible, it is essential to informed governance and a


strong national defense.


The arguments advanced herein attempt to show that the dynamic ten-


sion which exists in civil-military relations today, while in many cases sub-


optimal and unpleasant, is far from dangerous. Deeply rooted in a uniquely


American system of separated powers, regulated by strong traditions of subor-


dination to civilian authority, and enforced by a range of direct and indirect en-


forcement mechanisms, modern US civil-military relations remain sound,


enduring, and stable. The American people need fear no challenge to constitu-


tional norms and institutions from a military which—however aggressive on


the battlefield—remains faithful to its oath of service. Not least of the Framer’s


achievements is the willing subordination of the soldiers of the state.
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D uring just about every trip I 
make to the field and to the 
fleet, I get asked about the 
challenges I will face leading 


the military through this upcoming Presi-
dential transition:


“Aren’t you worried about having to 
work for a new President?”


“What if a Democrat wins? What will 
that do to the mission in Iraq?”


“Do you think it’s better for one party or 
another to have the White House?”


And this one, asked of me by a young 
Marine at Camp Lejeune a few weeks ago: 


“Are you endorsing any of the candi-
dates? And if so, which one and why?”


My answer is simple and always the 
same: the U.S. military must remain apoliti-
cal at all times and in all ways. It is and must 
always be a neutral instrument of the state, 
no matter which party holds sway.


A professional armed force that stays 
out of the politics that drive the policies it is 
sworn to enforce is vital to the preservation 
of the union and to our way of life.


I am not suggesting that military 
professionals abandon all personal opinions 
about modern social or political issues. 
Nor would I deny them the opportunity to 
vote or discuss . . . or even to debate those 
issues among themselves. We are first and 


From the Chairman


foremost citizens of this great country, and 
as such have a right to participate in the 
democratic process. As George Washington 
himself made clear, we did not stop being 
citizens when we started being Soldiers.


What I am suggesting—indeed, what 
the Nation expects—is that military person-
nel will, in the execution of the mission 
assigned to them, put aside their partisan 
leanings. Political opinions have no place in 
cockpit or camp or conference room. We do 
not wear our politics on our sleeves. Part of 
the deal we made when we joined up was to 
willingly subordinate our individual inter-
ests to the greater good of protecting vital 
national interests.


We defend all Americans, everywhere, 
regardless of their age, race, gender, creed, 


DOD (Chad McNeeley)


ADM Mullen (left), Secretary Gates (2d from left), Service chiefs, and combatant commanders meet with 
President Bush and Cabinet in the White House


Military Must Stay Apolitical







and, yes, political affiliation. We may be citi-
zens first, but we are also Soldiers, Sailors, 
Airmen, Marines, and Coastguardsmen 
by oath—a promise we made to defend the 
Constitution of the United States “against all 
enemies foreign and domestic.”


We do this by obeying the orders of 
the Commander in Chief. Obedience to that 
authority is a military virtue underpinning 
the very credibility with which we exercise 
our own command and control.


Now, I know all too well the famous 
dictum that war is but an extension of 
politics, and that at the highest levels it is 
vital for military leaders to understand 
the political context of national security 
decisionmaking. But understanding is not 
advocating. It is not deciding.


“Political factors may exercise a deter-
mining influence on military operations,” 
noted General George Marshall, “therefore 
they must be given careful consideration. 
Yet soldiers must not assume to lead or to 
dictate in such matters.”


As Chairman of the Joint Chiefs of 
Staff, I am responsible for providing the 
President, the Secretary of Defense, and the 
National Security Council with my best and 
most independent military advice. I have an 
input to policy, as do the other chiefs and the 
combatant commanders. We get a chance to 
affect the decisions of our civilian leaders, 
but we do not make those decisions. And we 
do not involve ourselves in political debates.


As the Nation prepares to elect a new 
President, we would all do well to remember 
the promises we made: to obey civilian 
authority, to support and defend the Consti-
tution, and to do our duty at all times.


Keeping our politics private is a good 
first step.


The only things we should be wearing 
on our sleeves are our military insignia.


For more information, visit the NDU Foundation Web site at


www.nduf.org/about


The National Defense University (NDU) Foundation was pleased to support 
three writing competitions conducted in 2008 by NDU Press. The Foundation congratulates the contes-
tants and winners of the following:


The Secretary of Defense  
Transformation Essay Competition


The Secretary of Defense initiated this competition in 2007 to inspire critical and 
innovative thinking on how to adapt national security institutions to meet current 


and future challenges.


The Chairman of the Joint Chiefs of Staff  
Strategic Essay Competition


In the 27th annual competition, the Chairman challenged students in the Nation’s 
joint professional military education institutions to think and write creatively about 


national security strategy. 


The Joint Force Quarterly Kiley Awards


In honor of the former Director of NDU Press, Dr. Fred Kiley, the most influential essays from 


2007 were selected for recognition. Articles were evaluated for their contributions toward the JFQ 


mission of continuing joint professional military education and security studies.


The final round of the competitions was held May 20–21, 2008, at Fort Lesley 
J. McNair, with 24 professors from the joint professional military education colleges 
serving as judges. The winners have been posted on the NDU Press Web site at:


www.ndu.edu/inss/press/winners


The next issue of JFQ (Issue 51, October 2008)  
will include the winning entries  


from the essay competitions as a Special Feature.
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standards of scholarship, leadership, and professionalism. The National Defense University depends 
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competitions, and awards—cannot be paid for by government funds. Thus, the NDU Foundation offers 


Americans the opportunity to invest in the Nation’s security by supporting these activities.
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SUBJECT:  Political Activities by Members of the Armed Forces 
 
References: (a) DoD Directive 1344.10, “Political Activities by Members of the Armed  
  Forces on Active Duty,” August 2, 2004 (hereby canceled) 
 (b) Sections 973, 888, 101, and Chapter 47 of title 10, United States Code 
 (c) DoD Instruction 1334.1, “Wearing of the Uniform,” October 26, 2005 
 (d) Section 441a of title 2, United States Code 
 (e) through (i), see Enclosure 1 
 
 
1.  PURPOSE
 
This Directive: 
 
 1.1.  Reissues Reference (a) to update policies on political activities of members of the 
Armed Forces.   
 
 1.2.  Implements section 973(b) through (d) of Reference (b). 
 
 
2.  APPLICABILITY
 
This Directive applies to the Office of the Secretary of Defense, the Military Departments 
(including the Coast Guard at all times, including when it is a Service in the Department of 
Homeland Security by agreement with that Department), the Office of the Chairman of the Joint 
Chiefs of Staff, the Combatant Commands, the Office of the Inspector General of the 
Department of Defense, the Defense Agencies, the DoD Field Activities, and all other 
organizational entities in the Department of Defense (hereafter referred to collectively as the 
“DoD Components”).  Paragraph 4.3. applies to members of the National Guard, even when in a 
non-Federal status.  Other provisions apply to members of the National Guard while on active 
duty, which, for purposes of this Directive only, also includes full-time National Guard duty.   
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3.  DEFINITIONS
 
The terms used in this Directive are defined in Enclosure 2. 
 
 
4.  POLICY
 
It is DoD policy to encourage members of the Armed Forces (hereafter referred to as 
“members”) (including members on active duty, members of the Reserve Components not on 
active duty, members of the National Guard even when in a non-Federal status, and retired 
members) to carry out the obligations of citizenship.  In keeping with the traditional concept that 
members on active duty should not engage in partisan political activity, and that members not on 
active duty should avoid inferences that their political activities imply or appear to imply official 
sponsorship, approval, or endorsement, the following policy shall apply: 
 
 4.1.  General
 
  4.1.1.  A member of the Armed Forces on active duty may: 
 
   4.1.1.1.  Register, vote, and express a personal opinion on political candidates and 
issues, but not as a representative of the Armed Forces. 
 
   4.1.1.2.  Promote and encourage others to exercise their voting franchise, if such 
promotion does not constitute use of their official authority or influence to interfere with the 
outcome of any election.  
 
   4.1.1.3.  Join a partisan or nonpartisan political club and attend its meetings when not 
in uniform, subject to the restrictions of subparagraph 4.1.2.4.  (See DoD Instruction 1334.1 
(Reference (c).) 
 
   4.1.1.4.  Serve as an election official, if such service is not as a representative of a 
partisan political party, does not interfere with the performance of military duties, is performed 
when not in uniform, and the Secretary concerned has given prior approval.  The Secretary 
concerned may NOT delegate the authority to grant or deny such permission. 
 
   4.1.1.5.  Sign a petition for a specific legislative action or a petition to place a 
candidate’s name on an official election ballot, if the signing does not obligate the member to 
engage in partisan political activity and is done as a private citizen and not as a representative of 
the Armed Forces. 
 
   4.1.1.6.  Write a letter to the editor of a newspaper expressing the member’s personal 
views on public issues or political candidates, if such action is not part of an organized letter-
writing campaign or a solicitation of votes for or against a political party or partisan political 
cause or candidate.  If the letter identifies the member as on active duty (or if the member is 
otherwise reasonably identifiable as a member of the Armed Forces), the letter should clearly 
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state that the views expressed are those of the individual only and not those of the Department of 
Defense (or Department of Homeland Security for members of the Coast Guard). 
    
   4.1.1.7.  Make monetary contributions to a political organization, party, or committee 
favoring a particular candidate or slate of candidates, subject to the limitations under section 
441a of title 2, United States Code (U.S.C.) (Reference (d)); section 607 of title 18, U.S.C. 
(Reference (e)); and other applicable law. 
 
   4.1.1.8.  Display a political bumper sticker on the member’s private vehicle. 
 
   4.1.1.9.  Attend partisan and nonpartisan political fundraising activities, meetings, 
rallies, debates, conventions, or activities as a spectator when not in uniform and when no 
inference or appearance of official sponsorship, approval, or endorsement can reasonably be 
drawn.   
 
   4.1.1.10.  Participate fully in the Federal Voting Assistance Program.  
 
  4.1.2.  A member of the Armed Forces on active duty shall not:  
 
   4.1.2.1.  Participate in partisan political fundraising activities (except as permitted in 
subparagraph 4.1.1.7.), rallies, conventions (including making speeches in the course thereof), 
management of campaigns, or debates, either on one’s own behalf or on that of another, without 
respect to uniform or inference or appearance of official sponsorship, approval, or endorsement.  
Participation includes more than mere attendance as a spectator.  (See subparagraph 4.1.1.9.) 
 
   4.1.2.2.  Use official authority or influence to interfere with an election, affect the 
course or outcome of an election, solicit votes for a particular candidate or issue, or require or 
solicit political contributions from others. 
 
   4.1.2.3.  Allow or cause to be published partisan political articles, letters, or 
endorsements signed or written by the member that solicits votes for or against a partisan 
political party, candidate, or cause.  This is distinguished from a letter to the editor as permitted 
under the conditions noted in subparagraph 4.1.1.6. 
 
   4.1.2.4.  Serve in any official capacity with or be listed as a sponsor of a partisan 
political club.   
 
   4.1.2.5.  Speak before a partisan political gathering, including any gathering that 
promotes a partisan political party, candidate, or cause. 
 
   4.1.2.6.  Participate in any radio, television, or other program or group discussion as 
an advocate for or against a partisan political party, candidate, or cause.   
 
   4.1.2.7.  Conduct a political opinion survey under the auspices of a partisan political 
club or group or distribute partisan political literature.   
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   4.1.2.8.  Perform clerical or other duties for a partisan political committee or 
candidate during a campaign, on an election day, or after an election day during the process of 
closing out a campaign. 
 
   4.1.2.9.  Solicit or otherwise engage in fundraising activities in Federal offices or 
facilities, including military reservations, for any political cause or candidate. 
 
   4.1.2.10.  March or ride in a partisan political parade. 
 
   4.1.2.11.  Display a large political sign, banner, or poster (as distinguished from a 
bumper sticker) on a private vehicle. 
 
   4.1.2.12.  Display a partisan political sign, poster, banner, or similar device visible to 
the public at one’s residence on a military installation, even if that residence is part of a 
privatized housing development. 
 
   4.1.2.13.  Participate in any organized effort to provide voters with transportation to 
the polls if the effort is organized by or associated with a partisan political party, cause, or 
candidate. 
 
   4.1.2.14.  Sell tickets for or otherwise actively promote partisan political dinners and 
similar fundraising events. 
 
   4.1.2.15.  Attend partisan political events as an official representative of the Armed 
Forces, except as a member of a joint Armed Forces color guard at the opening ceremonies of the 
national conventions of the Republican, Democratic, or other political parties recognized by the 
Federal Elections Committee or as otherwise authorized by the Secretary concerned.    
 
   4.1.2.16.  Make a campaign contribution to, or receive or solicit (on one’s own 
behalf) a campaign contribution from, any other member of the Armed Forces on active duty.  
Any contributions not prohibited by this subparagraph remain subject to the gift provisions of 
sections 2635.301-2635.304 of title 5, Code of Federal Regulations (Reference (f)).  See 
subparagraph 4.1.2.1. for general prohibitions on partisan fundraising activity.  
 


4.1.3.  Commissioned officers shall not use contemptuous words as prohibited by section 
888 of Reference (b) or participate in activities proscribed by DoD Directives 5200.2 and 1325.6 
(References (g) and (h), respectively). 
 
  4.1.4.  Subject to any other restrictions in law, a member of the Armed Forces not on 
active duty may take the actions or participate in the activities permitted in subparagraph 4.1.1., 
and may take the actions and participate in the activities prohibited in subparagraph 4.1.2, 
provided the member is not in uniform and does not otherwise act in a manner that could 
reasonably give rise to the inference or appearance of official sponsorship, approval, or 
endorsement. 
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  4.1.5.  Activities not expressly prohibited may be contrary to the spirit and intent of this 
Directive.  Any activity that may be reasonably viewed as directly or indirectly associating the 
Department of Defense or the Department of Homeland Security (in the case of the Coast Guard) 
or any component of these Departments with a partisan political activity or is otherwise contrary 
to the spirit and intention of this Directive shall be avoided. 
 
 4.2.  Nomination or Candidacy for Civil Office in the U.S. Government or State or Other 
Non-U.S. Government Offices
 
  4.2.1.  Paragraph 4.2. applies to: 
 
   4.2.1.1.  A civil office in the U.S. Government that: 
 
    4.2.1.1.1.  Is an elective office;   
 
    4.2.1.1.2.  Requires an appointment by the President; or 
 
    4.2.1.1.3.  Is a position on the executive schedule under sections 5312-5317 of 
title 5, U.S.C. (Reference (i)). 
 
   4.2.1.2.  A civil office in a State; the District of Columbia; a territory, possession, or 
commonwealth of the United States; or any political subdivision thereof. 
 
  4.2.2.  A regular member, or a retired regular or Reserve Component member on active 
duty under a call or order to active duty for more than 270 days, may not be a nominee or 
candidate for the offices described in subparagraph 4.2.1., except when the Secretary concerned 
grants permission. 
 
   4.2.2.1.  The Secretary concerned may NOT delegate the authority to grant or deny 
such permission. 
 
   4.2.2.2.  Such permission shall not authorize activity while on active duty that is 
otherwise prohibited by other provisions of law or this Directive.   
 
   4.2.2.3.  Such permission is required regardless of whether evidence of nomination or 
candidacy for civil office is filed prior to commencing active duty service or whether the 
member is an incumbent. 
 
   4.2.2.4.  If a member covered by the prohibition in subparagraph 4.2.2. becomes a 
nominee or candidate for civil office prior to commencing active duty, then the member must 
request permission in writing and submit the request to the Secretary concerned before entering 
active duty.  The member must understand that if the Secretary concerned does not grant 
permission, then the member must immediately decline the nomination or withdraw as a 
candidate.   
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  4.2.3.  A retired regular member or Reserve Component member on active duty under a 
call or order to active duty for 270 days or fewer may remain or become a nominee or candidate 
for the offices set out in subparagraph 4.2.1. provided there is no interference with the 
performance of military duty.    
 
  4.2.4.  Notwithstanding any other provision of this Instruction: 
 
   4.2.4.1.  Any enlisted member on active duty may seek, hold, and exercise the 
functions of a nonpartisan civil office as a notary public or member of a school board, 
neighborhood planning commission, or similar local agency, provided that the office is held in a 
non-military capacity and there is no interference with the performance of military duties.   
 
   4.2.4.2.  Any warrant or commissioned officer on active duty may seek, hold, and 
exercise the functions of a nonpartisan civil office on an independent school board that is located 
exclusively on a military reservation, provided that the office is held in a non-military capacity 
and there is no interference with the performance of military duties.  
 
 4.3.  Additional Limitations on Nomination or Candidacy and Campaigning
 
  4.3.1.  Members not on active duty who are nominees or candidates for the offices 
described in subparagraph 4.2.1. may, in their campaign literature (including Web sites, videos, 
television, and conventional print advertisements): 
 
   4.3.1.1.  Use or mention, or permit the use or mention of, their military rank or grade 
and military service affiliation; BUT they must clearly indicate their retired or reserve status. 
 
   4.3.1.2.  Include or permit the inclusion of their current or former specific military 
duty, title, or position, or photographs in military uniform, when displayed with other non-
military biographical details.  Any such military information must be accompanied by a 
prominent and clearly displayed disclaimer that neither the military information nor photographs 
imply endorsement by the Department of Defense or their particular Military Department (or the 
Department of Homeland Security for members of the Coast Guard); e.g., “John Doe is a 
member of the Army National Guard.  Use of his military rank, job titles, and photographs in 
uniform does not imply endorsement by the Department of the Army or the Department of 
Defense.”   
 
  4.3.2.  Members included in subparagraph 4.3.1. may NOT, in campaign literature 
(including Web sites, videos, television, and conventional print advertisements):   
 
   4.3.2.1.  Use or allow the use of photographs, drawings, and other similar media 
formats of themselves in uniform as the primary graphic representation in any campaign media, 
such as a billboard, brochure, flyer, Web site, or television commercial.  For the purposes of this 
policy, “photographs” include video images, drawings, and all other similar formats of 
representational media. 
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   4.3.2.2.  Depict or allow the depiction of themselves in uniform in a manner that does 
not accurately reflect their actual performance of duty.  For the purpose of this policy, 
“photographs” include video images, drawings, and all other similar formats of representational 
media. 
 
  4.3.3.  Any member on active duty who is permitted to be, or otherwise not prohibited 
from being, a nominee or candidate for office as described in subparagraph 4.2.1. may NOT 
participate in any campaign activities.  This includes open and active campaigning and all 
behind-the-scene activities.  For example, such members described in this paragraph who are 
candidates or nominees may not: 
 
   4.3.3.1.  Direct, control, manage, or otherwise participate in their campaign, including 
behind-the-scene activities. 
 
   4.3.3.2.  Make statements to or answer questions from the news media regarding 
political issues or regarding government policies or activities unless specifically authorized to do 
so by an appropriate supervisor or commander. 
 
   4.3.3.3.  Publish or allow to be published partisan political articles, literature, or 
documents that they have signed, written, or approved that solicit votes for or against a partisan 
political party, candidate, issue, or cause. 
 
  4.3.4.  Those members included in subparagraph 4.3.3. who are nominees or candidates 
for office must:  
 
   4.3.4.1.  Take affirmative, documented efforts to inform those who work for them and 
those whom they control that they (the nominees or candidates) may not direct, control, manage, 
or otherwise participate in campaign activities on their own behalf. 
 
   4.3.4.2.  Take all reasonable efforts to prevent current or anticipated advertisements 
that they (the nominees or candidates) control from being publicly displayed or running in any 
media.  This includes Web sites devoted to the nomination or candidacy.  Web sites created 
before entry on active duty may not be updated or revised and may be ordered shut down as the 
Secretary concerned may direct.  
 
  4.3.5.  Those who require permission to be nominees or candidates under the provisions 
of subparagraph 4.2.2., or who are on active duty and are not otherwise prohibited from being a 
nominee or a candidate under the provisions of subparagraph 4.2.3., must complete the 
acknowledgment of limitations at Enclosure 4.  Those who require permission must complete the 
acknowledgment before permission may be granted.  Those who do not require permission must 
complete the acknowledgment within 15 days of becoming a nominee or candidate or within 15 
days of entry on active duty if already a nominee or candidate.  The acknowledgment must be 
forwarded through the nominee’s or candidate’s immediate supervisor to the first general officer 
in the chain of command.  
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 4.4.  Holding and Exercising the Functions of a U.S. Government Civil Office Attained by 
Election or Appointment
 
  4.4.1.  Paragraph 4.4. applies to a civil office in the U.S. Government that: 
 
   4.4.1.1.  Is an elective office;   
 
   4.4.1.2.  Requires an appointment by the President; or  
 
   4.4.1.3.  Is in a position on the executive schedule under sections 5312-5317 of 
Reference (i). 
 
  4.4.2.  A regular member, or retired regular or Reserve Component member on active 
duty under a call or order to active duty for more than 270 days, may not hold or exercise the 
functions of civil office set out in subparagraph 4.4.1. unless otherwise authorized in paragraph 
4.4. or by law.   
 
  4.4.3.  A retired regular member, or a Reserve Component member on active duty under 
a call or order to active duty for 270 days or fewer, may hold and exercise the functions of a civil 
office provided there is no interference with the performance of military duty.     
 
  4.4.4.  A member on active duty may hold and exercise the functions of a civil office 
under paragraph 4.4. when assigned or detailed (while on active duty) to such office to perform 
such functions, provided the assignment or detail does not interfere with military duties.  
 
  4.4.5.  Any member on active duty authorized to hold or exercise or not prohibited from 
holding or exercising the functions of office under paragraph 4.4. are still subject to the 
prohibitions of subparagraph 4.1.2. 
 
 4.5.  Holding and Exercising the Functions of a State or Other Non-U.S. Government Office 
Attained by Election or Appointment
 
  4.5.1.  Paragraph 4.5. applies to a civil office in a State; the District of Columbia; a 
territory, possession, or commonwealth of the United States; or any political subdivision thereof. 
 
  4.5.2.  A regular member may not hold or exercise the functions of civil office unless 
otherwise authorized in paragraph 4.5. or by law. 
 
  4.5.3.  A retired regular or Reserve Component member on active duty under a call or 
order to active duty for more than 270 days may hold─but shall NOT exercise─the functions of a 
civil office as set out in subparagraph 4.5.1., as long as: 
 
   4.5.3.1.  The holding of such office is not prohibited under the laws of the State; the 
District of Columbia; a territory, possession, or commonwealth of the United States; or any 
political subdivision thereof. 
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   4.5.3.2.  The Secretary concerned grants permission after determining that holding 
such office does not interfere with the performance of military duties.  The Secretary concerned 
may NOT delegate the authority to grant or deny such permission. 
 
  4.5.4.  A retired regular or Reserve Component member on active duty under a call or 
order to active duty for 270 days or fewer may hold and exercise the functions of civil office 
provided there is no interference with the performance of military duties.   
 
  4.5.5.  Any member on active duty authorized to hold or exercise, or not prohibited from 
holding or exercising, the functions of office under paragraph 4.5. are still subject to the 
prohibitions of subparagraph 4.1.2. 
 
 4.6.  Actions When Prohibitions Apply
 
  4.6.1.  Members affected by the prohibitions against being a nominee or candidate or 
holding or exercising the functions of a civil office may request retirement (if eligible), 
discharge, or release from active duty.  The Secretary concerned may approve these requests, 
consistent with the needs of the Service, unless the member is: 
 
   4.6.1.1.  Obligated to fulfill an active duty service commitment. 
 
   4.6.1.2.  Serving or has been issued orders to serve afloat or in an area that is 
overseas, remote, a combat zone, or a hostile pay fire area. 
 
   4.6.1.3.  Ordered to remain on active duty while the subject of an investigation or 
inquiry. 
 
   4.6.1.4.  Accused of an offense under Chapter 47 of Reference (b) or serving a 
sentence or punishment for such an offense. 
 
   4.6.1.5.  Pending other administrative separation action or proceedings. 
 
   4.6.1.6.  Indebted to the United States. 
 
   4.6.1.7.  In a Reserve Component and serving involuntarily under a call or order to 
active duty that specifies a period of active duty of more that 270 days during a period of 
declared war or national emergency; or other period when a unit or individual of the National 
Guard or other Reserve Component has been involuntarily called or ordered to active duty as 
authorized by law. 
 
   4.6.1.8.  In violation of this Directive or an order or regulation prohibiting such 
member from assuming or exercising the functions of civil office. 
 
  4.6.2.  Subparagraph 4.6.1. does not preclude a member’s involuntary discharge or 
release from active duty. 
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  4.6.3.  No actions undertaken by a member in carrying out assigned military duties shall 
be invalidated solely by virtue of such member having been a candidate or nominee for a civil 
office in violation of the prohibition of paragraph 4.2. or having held or exercised the functions 
of a civil office in violation of the prohibitions of paragraphs 4.4. or 4.5. 
 
 4.6.4.  This is a lawful general regulation.  Violations of paragraphs 4.1. through 4.5. of 
this Directive by persons subject to the Uniform Code of Military Justice are punishable under 
Article 92, “Failure to Obey Order or Regulation,” Chapter 47 of Reference (b). 
 
 
5.  RESPONSIBILITIES
 
 5.1.  The Under Secretary of Defense for Personnel and Readiness shall administer this 
Directive. 
 
 5.2.  The Secretaries of the Military Departments shall issue appropriate implementing 
documents for their respective Departments.   
 
 
6.  RELEASABILITY   
 
UNLIMITED.  This Directive is approved for public release.  Copies may be obtained through the 
Internet from the DoD Issuances Web Site at http://www.dtic.mil/whs/directives. 
 
 
7.  EFFECTIVE DATE
 
This Directive is effective immediately. 


 
 
 
 
 
Enclosures - 4  
 E1.  References, continued 
 E2.  Definitions 
 E3.  Nonpartisan Activities and Other Miscellaneous Guidance 
 E4.  Candidacy or Nomination for Political Office Counseling Statement 
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E1.  ENCLOSURE 1 
 


REFERENCES, continued 
 
 


(e) Section 607 of title 18, United States Code 
(f) Sections 2635.301-2635.304 of title 5, Code of Federal Regulations 
(g) DoD Directive 5200.2, “DoD Personnel Security Program,” April 9, 1999 
(h) DoD Directive 1325.6, “Guidelines for Handling Dissident and Protest Activities Among  
 Members of the Armed Forces,” October 1, 1996 
(i) Sections 5312-5317 of title 5, United States Code 
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E2.  ENCLOSURE 2 
 


DEFINITIONS 
 
 


E2.1.  Active Duty.  Full-time duty in the active military service of the United States regardless 
of duration or purpose.  Active duty includes full-time training duty; annual training duty; and 
attendance, while in the active military service, at a school designated as a Service school by law 
or by the Secretary concerned.  For purposes of this Directive only, active duty also includes full-
time National Guard duty.  
 
E2.2.  Call or Order to Active Duty for More Than 270 Days.  Any prohibitions or limitations 
this Directive triggers by a call or order to active duty for more than 270 days begins on the first 
day of the active duty.    
 
E2.3.  Civil Office.  A non-military office involving the exercise of the powers or authority of 
civil government, to include elective and appointed office in the U.S. Government, a U.S. 
territory or possession, State, county, municipality, or official subdivision thereof.  This term 
does not include a non-elective position as a regular or reserve member of civilian law 
enforcement, fire, or rescue squad. 
 
E2.4.  Nonpartisan Political Activity.  Activity supporting or relating to candidates not 
representing, or issues not specifically identified with, national or State political parties and 
associated or ancillary organizations or clubs.  Issues relating to State constitutional amendments 
or referendums, approval of municipal ordinances, and others of similar character are not 
considered under this Instruction as specifically identified with national or State political parties. 
 
E2.5.  Partisan Political Activity.  Activity supporting or relating to candidates representing, or 
issues specifically identified with, national or State political parties and associated or ancillary 
organizations or clubs. 
 
E2.6.  Secretary Concerned.  See section 101(a)(9) of Reference (b). 
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E3.  ENCLOSURE 3 
 


NONPARTISAN ACTIVITIES AND OTHER MISCELLANEOUS GUIDANCE 
 
 
E3.1.  LOCAL NONPARTISAN POLITICAL ACTIVITIES
 
This Directive does not preclude participation in local nonpartisan political campaigns, 
initiatives, or referendums.  A member taking part in local nonpartisan political activity, 
however, shall not: 
 
 E3.1.1.  Wear a uniform or use any Government property or facilities while participating. 
 
 E3.1.2.  Allow such participation to interfere with or prejudice the member’s performance of 
military duties. 
 
 E3.1.3.  Engage in conduct that in any way may reasonably imply that the Military 
Department concerned or any component of such Department has taken an official position on, 
or is otherwise involved in, the local political campaign or issue. 
 
 
E3.2.  ADDITIONAL REQUIREMENTS
 
Members of the Armed Forces on active duty engaging in permissible political activities shall: 
 
 E3.2.1.  Give full time and attention to the performance of military duties during prescribed 
duty hours. 
 
 E3.2.2.  Avoid any outside activities that may be prejudicial to the performance of military 
duties or likely to bring discredit upon the Armed Forces. 
 
 E3.2.3.  Refrain from participating in any political activity while in military uniform, as 
proscribed by Reference (c), or using Government facilities or resources for furthering political 
activities. 
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E4.  ENCLOSURE 4


 
CANDIDACY OR NOMINATION FOR POLITICAL OFFICE  


ACKNOWLEDGMENT OF LIMITATIONS 
 


[To be prepared by any member on active duty (or who is about to enter active duty) who is:   


Alternate A:  Granted permission to remain or to become a candidate or nominee for civil office, 
(subparagraph 4.2.2.); or  


Alternate B:  Not otherwise prohibited from remaining or becoming a candidate or nominee for 
civil office (subparagraph 4.2.3.). 


(Prepare as a letter or memorandum, signed by the member and addressed through the member’s 
immediate supervisor (if known) to the first general or flag officer in the member’s chain of  
command.)] 


(Date) 


[Select the appropriate paragraph 1].  


Alternate A (over 270 days)


1.  I understand that for me to remain or to become a nominee or a candidate for the civil office 
of [specifically identify the civil office] while on active duty, I must have the permission of the 
[name of the Secretary concerned] as required by subparagraph 4.2.2. of DoD Directive (DoDD) 
1344.10, “Political Activities by Members of the Armed Forces.”  I understand that such 
permission will be granted sparingly because it runs counter to the traditional concept that 
Service members on active duty should not engage in partisan political activity.  Furthermore, I 
understand that if I am already a candidate or nominee, I must submit my request for permission 
from [specifically identify the Secretary concerned] before I enter active duty.  If I am already on 
active duty and wish to become a candidate or nominee, I must receive permission first.  


Alternate B (270 days or fewer)


1.  I understand that I am authorized to remain or to become a candidate or nominee for the civil 
office of [specifically identify the civil office] while on active duty.  This is authorized by 
subparagraph 4.2.3. of DoD Directive (DoDD) 1344.10, “Political Activities by Members of the 
Armed Forces,” because I am under a call or order to active duty for 270 days or fewer.  I 
understand that I may remain a candidate or nominee only as long as my candidacy or 
nomination does not interfere with the performance of my military duty.   


2.  I have read and fully understand that DoDD 1344.10, paragraphs 4.2. and 4.3. severely limit 
my ability to participate as a nominee or candidate in the political process.  I specifically 
understand that if I am granted permission to be a candidate or nominee or am not otherwise 
prohibited from becoming a candidate or nominee, I may not direct, control, endorse, or 
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otherwise participate in campaign activities on my behalf (including behind-the-scene activities).  
Furthermore, I must:   


 a.  Take affirmative, documented efforts to inform those who work for me and those 
whom I control that I may not direct, control, manage, or otherwise participate in campaign 
activities on my own behalf. 


 b.  Take all reasonable efforts to prevent current or anticipated advertisements that I 
control from being publicly displayed or running in any media.  This includes Web sites devoted 
to the nomination or candidacy.  Such Web sites created before my entry on active duty must 
otherwise comply with subparagraph 4.3.1. and may not be updated or revised while I am on 
active duty.  Furthermore, I understand that the Secretary concerned may direct that the Web site 
be removed. 


3.  I have read and understand the prohibitions found in DoDD 1344.10, paragraphs 4.2 and 4.3. 


4.  I understand that DoDI 1334.1, “Wearing of the Uniform,” prohibits the wearing of a military 
uniform during or in connection with the furtherance of any political or commercial interests not 
otherwise prohibited or limited above.   


5.  Finally, I understand that should I be elected to this civil office while on active duty, I will be 
subject to the policies concerning holding and exercising the function of civil office also found in 
DoDD 1344.10. 


[Include signature block of nominee or candidate.] 
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CIVIL-MILITARY RELATIONS CONFERENCE KEYNOTE ADDRESS 
 


By Ike Skelton 
 
 
On April 11, 1951, President Harry S. Truman dismissed General Douglas MacArthur, the Supreme Commander in the Far 
East, when the General’s views regarding the Korean War and China collided with those of the President.  


The following day, my father--who was a Lexington, Missouri, lawyer and a friend of Truman’s since 1928--sent a telegram to 
the President, which read: “Your Lexington friends support you fully in relieving MacArthur. Those making political capital 
out of this incident will get nowhere. That you should have relieved MacArthur before now is the general opinion here.” In a 
letter dated two days later, President Truman responded to the telegram with a “Dear Ike” letter, thanking my father for 
supporting him on this “difficult decision.” This exchange of correspondence was an early lesson to me, Ike Skelton the 
younger, in civil-military relations. 


The very high regard in which the American public holds our military forces is shared throughout the Congress. We are truly 
blessed to have the sorts of men and women serving us in uniform that we do. While this conference focuses on the roles of 
officers, I mean here to include the millions of amazing enlisted members and noncommissioned officers as well. They each 
come from such a wide variety of backgrounds but all of them grow to join the fabric of professionalism that is the hallmark of 
our military. That is partially because they all possess the same service ethic, and partially a testament to our great military 
institutions and leadership that refine the person into a true professional. 


Looking back in history, it was a defining moment in our Republic when after the Revolution, General George Washington 
took off his uniform and resigned his military commission. That example gave the message to future Americans that the 
military is subservient to civilian authority. That’s a lesson that stands with us today. 


It is interesting to note that some generations of our military never participated in the political process, that is, never voted in 
a political election. General George C. Marshall followed that standard, as did many for decades before and after he lived. 
However, there have been elections in this country in which the military vote turned the political tide. For instance, the 
overwhelming soldier vote of 1864 reelected Abraham Lincoln for a second term. Pollsters tell us that recent elections turned 
on the military vote as well. 


But the question here is really the relationship the military has with Congress, and as I said, we hold the institution in high 
regard. It does not matter to us that our pollsters report that as private people, military officers tend favor one party’s politics 
in much greater numbers than they do the other. When we see a military uniform, we see a professional, and we have no 
reason not to expect that the call of duty is paramount within that individual when they appear before us. 


In fact, it has long been the tradition of the House Armed Services Committee that we do not swear in our witnesses when they 
come before the committee. We know that U.S. military officers have already taken an oath to support the Constitution and 
take it for granted that the testimony they offer will be the truth.  


But, we are realists as well, and we understand they are military officers first, and therefore responsive to their chain of 
command. That chain of command extends to the Commander in Chief. The framers of the Constitution deliberately designed 
a tension between the branches of government to act as checks and balances. The execution of our constitutional duty, 
particularly derived from Article I, Section 8 of the Constitution, requires Congress to raise and maintain the military and 
exercise appropriate oversight, which quite naturally puts our most senior military officers in the middle of that tension. 


The HASC holds annual hearings during which each service chief testifies regarding the adequacy of their services’ portion of 
the President’s budget. Congress, in an effort to “raise and support armies,” then attempts to determine if that budget is both 
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adequate and allocated to properly reflect our national security priorities. These are called “Posture Hearings.” It should 
come as no surprise to anyone here that while we imagine that every service chief would like a bigger share of the budget, we 
do not expect any of them to offer an opinion contrary to the Administration’s position at these hearings. We expect forthright 
answers to our questions, but it is our role as civilian policymakers to draw conclusions. 


All of that is by way of laying out the very basic relationship Congress has with the military. I want to add that I believe 
everything that can be conducted in the open ought to be conducted that way. There are some who might argue that open 
hearings put military officers in tough spots--the result of the Constitutional tension I spoke about--but it has been my 
experience that they handle themselves just fine, and the public is much better served by the transparent process. 


Still, recently Congress has been the scene of what I consider to be an example of a breakdown in the acceptable roles and 
norms of civil-military relations. I am referring, of course, to the recent hearings with General David Petraeus on the Iraq 
War. It is nearly impossible to steer clear of the politics surrounding these hearings, but let us try for a moment to focus on the 
role the General found himself playing. Congress required the General to report on the progress in Iraq, and Congress 
required that the report be issued in public. This, I believe, is appropriate.  


However, in the weeks leading up the report, the President indicated that he would wait until the General’s testimony to 
Congress before he would announce the next phase of his Iraq War policy. The result was that the President largely abdicated 
his policymaking role and placed the burden of making U.S. war-related policy on the shoulders of a serving military officer. I 
spoke earlier of the natural constitutional tension that exists between the Legislative and Executive branches. The President 
should have received General Petraeus’ report in private first, and then issued his policy for the nation. At that time, it would 
have been more than appropriate to hold a hearing with General Petraeus to determine if that civilian-determined war policy 
was supportable by the facts presented in his report and his professional military judgment. 


On October 12, the news media reported that retired General Ricardo Sanchez, the former commander in Iraq, criticized the 
Administration’s policy in that war, calling it “a nightmare.”1 I suppose, politically, I should applaud General Sanchez for 
agreeing with my assessment that goes back to serious concerns that I pointed out in two letters to the President, prior to the 
invasion of Iraq, about the lack of a plan for the occupation of that country. But the truth of the matter is, General Sanchez is 
merely reflecting facts that have been all too apparent to many informed observers. His is not a breakthrough voice--it just 
adds to the chorus of many who have been stating the obvious. It would have been helpful if the General, given his past posting 
and knowledge of Iraq, would have recommended a proposal or plan for redeployment of our forces from that country. 


General Sanchez has every right within our Constitution to voice his opinion, as he did. It boils down to a matter of conscience 
for any such leader to comment or not. I cannot imagine General George C. Marshall, after his retirement from the military, 
making public comments. But on the other hand, General Marshall was not living through the troubled and unique 
circumstances in which we live today. 


In the interest of time, I will leave you with an anecdote that is as troubling as it is illustrative. A few years ago I was 
addressing a class at the Joint Forces Staff College. One of the Lieutenant Colonels in the class asked me how an officer should 
behave if he ever found himself in a position to testify before Congress. “Tell the truth,” I replied. “Well,” said the Colonel, 
“General Shinseki and Secretary White told the truth, and look what happened to them.”2 Well, I can tell you, that answer 
shocked me.  


Is this the lesson our military officers are learning about how to deal--or not deal--with Congress? Has it really permeated all 
the way down the ranks that far? And if so, how will that color the nature of our civil-military relations in the future? If that’s 
really the way the upcoming crop of future general officers regard their pending interactions with Congress, how can we 
alleviate those concerns while still gathering the knowledge we need to conduct the proper oversight and make sound policy 
decisions? I ask because I sense that a close examination of that question will help keep civil-military relations healthy as we 
move forward, past this difficult time. 


As I mentioned earlier, the American public holds the military in the highest regard – higher than any other profession. That 
is clearly because the people believe our military officers to be professional, competent, and trustworthy. They are. We should 
regard anything that would threaten that perception as unwise.  


An informed populace makes responsible decisions, and in our system, political power flows from the consent of the governed. 
Committing our nation’s spirit, blood and treasure to military action is the most serious decision that elected civilian leaders 


                                                           
1 Steven Komarow, “Ex-General: Iraq a 'Nightmare' for US, AP, Oct 12, 2007. 
2 Referring to General Eric Shinseki, who retired in summer 2003, and Army Secretary Thomas White, who was asked to resign in April 2003. Tensions had emerged 


between General Shinseki and the office of Secretary of Defense Donald Rumsfeld after Shinseki stated publicly that Operation Iraqi Freedom would require 
“several hundred thousand troops,” figures with which the Rumsfeld disagreed; Army Secretary Thomas White had agreed with Shinseki. 







make on behalf of their constituencies. Should the American people ever have cause to doubt the truthfulness of official 
accounts of military actions, I am concerned that they will immediately withdraw that consent, regardless of how worthy the 
cause for which we fight.  


Most especially during a time of war, the civil-military relationship is central to the protection of our nation’s Constitutional 
traditions. I hope that the discussion generated by the participants of this conference will help us positively influence that 
relationship.  


 


Congressman Ike Skelton (D-MO) is Chairman of the House Armed Services Committee. He is a graduate of Wentworth Military 
Academy and the University of Missouri at Columbia, where he received A.B. and L.L.B. degrees. He gave this keynote address at 
the conference, “Mind the Gap: Post-Iraq Civil Military Relations in America, sponsored by FPRI and the Reserve Officers 
Association, held October 15, 2007, in Washington, D.C. Videotapes, a conference report, and other conference papers are 
available at: 
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